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T^  references  tire  to  the  Nos,  given  to  the  cases  in  the  **  Becord." 


No. 


A. 


Aha$tdon7nenf  of  worldly  affaits. — Custom — Succesiion — Abandonment  of  worldly 
affairs — Gossains. — A- broad  distinction  is  to  be  drawn  as  regards  the 
powers  of  inheriting  property  between  faqirs  or  members  of  a  religions 

^  order  who  have,  and  those  who  have  not,  entirely  renoanced  the  world, 

the  latter  class  not  being  disqualified  from  succession  in  their  natural 
families.  In  a  case  where  it  appeared  that  the  plaintiff,  though  he 
left  his  village  and  joined  a  religious  order  (Gossains),  had  not  re- 
nounced the  world,  but,  on  the  contrary,  was  the  father  of  three 
children  who  appeared  to  be  grown  up,  heldj  that  plaintiff  had  never 
reached  the  stage  of  complete  asceticism  which  would  disqualify  him 
from  inheritance,  and  that  he  was  entitled  to  succeed  to  the  estate  of 
his  nephew  in  preference  to  the  defendant,  who,  if  a  relation  at  all, 
was  a  distant  one    ••»         •••         ...         ..•         ...         •••         ...         •••        93 

Abai9ntont  of  SuiL — Suit  for  pre-emption^ Death  of  cla%mant  pendente  lite — Afii- 
hmmmadan  Law. — See  Pre-emption^  No.  12. 

Acquiescence, — Suit  for  posseuion  on  ground  that  a  certain  sale  was  invalid  a$ 
against  plaintiff — Plea  by  defendant  that  plaintiffs  aequie$eed  in  salc'^ 
**  Aequtescenee**^  Estoppel, — Plaintiff  sued  for  possession  of  certain 
land  and  houses  which  had  been  sold  in  1876  by  their  near  collateral, 
one  K.,  a  childless  proprietor,  in  favour  of  defendant.  The  defendant 
pleaded,  and  the  lower  Court  found,  acquiescence  in  the  sale  on 
the  part  of  plaintiffs  disentitling  them  to  set  aside  the  alienation,  and 
dismissed  the  suit.  It  was  proved  that  plaintiffs,  whether  or  not  they 
knew  of  the  alienation  at  the  time  it  was  effected,  had  knowledge  of  it 
in  1878,  when  they  gave  evidence  on  behalf  of  defendant  in  a  case  in 
which  he  sued  a  certain  tenant  of  his  for  damages  for  cutting  a  tree ; 
that  they  made  no  mention  of  their  rights,  though  present  on  each 
occasion,  when  the  defendant  twice  applied,  in  1880  and  1886,  for 
partition  on  the  strength  of  his  deed  of  purchase ;  that  they  also  rais- 
ed no  objection  to  his  acquiring  the  rights  of  certain  hereditary  ten- 
ants, and  that,  finally,  many  years  after  the  sale  they  took  up  some 
land  from  the  defendant  for  the  purpose  of  cultivation  and  tilled  it 
'  almost  up  to  the  date  of  suit.  In  the  last  case  it  appeared  that  plaint- 
iff, subsequently  to  partition  proceedings,  exchanged  certain  lands 
allotted  to  them  for  others  which  had  fallen  to  the  share  of  defendant, 
and  executed  certain  documents,  in  one  of  which  they  expressly  stated 
that  they  accepted  the  purchase  by  defendant  in  1876,  and  waived  all 
rights  to  object  thereto.    On  behalf  of  plaintiff  it  was  contended  that 
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No. 
inasmuch  as  all  the  above-specified  acts  iook  place  after  the   sale, 
plaintiffs  were  not  thereby  estopped  from  attacking  the  said  transfer 
as  thej  had  not  by  any  sach  act  misled  the  defendant  or  indaced   him 
to  enter  into  the  sale  transaction. 

Held,  that  plaintiffs  were  preclnded  by  their  acquiescence  and  ex- 

Eress  words  from  making  the  present  claim,  and  that  their  sait  had 
een  rightly  dismissed       81 

Aets:— 

Act  /o/  1868.--See  General  Clauses  Act,  1868. 

Act  I  of  1872.-  See  Evidence  Act,  1872. 

Act  IV  of  1872.— See  P«ifi;o6  Laws  Act,  1872, 

Act  IX  of  1872.— See  Contract  Act,  1872. 

Act  Xof  1873.-.See  Oaths  Act,  1873. 

Act  I  of  1877.— See  Specific  Belief  Act,  1877. 

Act  III  of  1877.— See  Registration  Act,  1877.  ^ 

Act  XV of  1877.-See  lAmitaiton  Act,  1877. 

AU I  of  1879.— See  Stamp  Act,  1879. 

Act  IV  of  1882.— See  Transfer  of  Property  Act,  1882. 

Act  XIV  of  1882.- See  Civil  Procedure  Code,  1882. 

Act  XVIII  of  1884,— See  Punjab  Gourtt  Act,  1884. 

Act  IX  of  1887.— See  Small  Cause  Courts  Act,  1887. 

Act  ZFIo/ 1887.— See  Punjab  Tenancy  Act,  1887. 

Act  XVII  of  1887.— See  Punjab  Land  Revenue  Act,  1887. 

Act  VII  of  1889.— See  Succession  Certificate  Act,  1889  . 

Act  FJI/o/ 1890.— See  Guardian  and  Wards  Act,  1890. 

Act  IX  of  1890. -Sea  Railways  Act,  1890. 

Act  XX  of  IS9\.- See  Punjab  Municipal  Act,  1891. 

Act  XII  of  1896.— See  Exsise  Act,  1896. 

Act  Fo/ 1898.— See  Criminal  Procedure  Code,  1898. 

^'Additumal  District  Jadge.'^—See  Punjab  Courts  Act,  1884,  Section  75. 

Adna  and  Ala  Malik. — See  Custom  1 11^ Inheritance. 

Adoption. — See  Custom  I—Adoption, — Occupancy  rights,  succession  to-^Adoptcd 
gf^ — Punjab  Tenancy  Act,  1887,  ^er^ton^  5,  59.  See  Occupancy  Bights, 
No.  1. 

Adverse  postession,^  See  Limitation  Aetj  1877,  2nd  Schedule,  Article  141. 

^j  „  Adverse  possession — Mvrtgagee  in  possession — Adverse  possession 

as  regards  mortgagee,  effect  of,  upon  rights  of  mortgagor. 

Held,  that  inasmnch  as  a  mortgagor,  who  has  transferred  possession 
of  the  mortgaged  land  to  the  mortgagee,  has  no  right  to  possession 
thereof  Dutil  \w  lian  redeemed  the  mortgage,  the  possession  of  a  third 
party,  though  iid verse  as  regards  the  mortgagee  whom  he  has  ousted, 
does  not,  when  auaccompanied  by  farther  acts  of  aggression  upon  the 
mortgagor's  rights,  giye  any  caniae  pf  action  io,  tb^,  lat^r  faring  the 
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continaanoc  of  the  mortgage,  and  that,  therefore,  the  burden  of 
proving  that  his  possession  was  adverse  as  against  the  mortgagor  no 
less  than  as  against  the  mortgagee  rests  upon  sach  third  party. 

/.  L.  fi.,  XVIII,  Bom.,  51,  followed. 

Eeld,  upon  the  facts  of  the  case,  that  defendants  had  failed  to  prove 
that  their  possession  was  adverse  as  against  the  plaintiff-mortgagor  ...  6 

Advene  poi$ec$ioH,—LimitaHon  Act,  1877,  ArticUi  141,  142 — AdvenB  possesiion-^ 
Suit  by  reversioners  on  death  of  widow. — In  a  case  in  which  it  was  proved 
that  adverse  possession  had  begun  against  a  certain  widow,  in  1882, 
that  the  said  widow  died  in  1883,  and  that  her  reversioners  sued  in 
1895  for  possession. 

Ueldj  that  the  reversioners'  cause  of  action  accrued  on  the  death  of 
the  said  widow,  and  that  their  suit,  instituted  within  twelve  years  of 
that  event,  was  within  time. 

Vundravandas  v.  Carsondas,  L  L,  i2.,  XXI  Bom^  646,  approved...         79 

Agent,     See  Priueipal  and  Agent. 

"  AgricmUural  tribe.*' — Sikh  Khatris  of  Hatoaipindi — "  Agricultural  <rrtc."-f-See 
Hindu  Law — Adoption,  No-  1. 

Ala  awl  Adna  Malik.— See  Custom  IIL — Inhwitaneey  No.  3- 

Alienation. — See  Gust<mi  IT. — Alienation. — Hindu  Law-^ Alienation. 

Alluvion  and  dilution. — Title  tb  land  acquired  by  accretion — Land  subie- 
quently  re-tranef erred  by  avulsion — Identification  of  site. — Owing  to 
changea  in  the  course  of  the  river  Chenab,  certain  land,  which 
was  identi6ed  as  having  originally  belonged  to  plaintiffs,  after  • 
being  submerged,  gradually  re-appeared  on  the  Muzaffargarh  side 
as  the  river  receded,"but^a8  subsequently  bodily  transferred  to  the 
Mooltan  side  by  a  sudden  change  in  the  course  of  the  river.  While 
the  land  was  on  the  Muzaffargarh  side,  the  defendants  brought  a  few 
detached  plots  uuder  cultivation,  and  were  still  cultivating  them 
at  the  time  of  suit.  The  burden  of  suing  for  possession  of  the 
said  land  was  in  consequence  upon  plaintiffs.  The  latter  instituted  a 
suit  and  obtained  a  decree  in  the  first  Court,  which  was,  however, 
reversed  on  appeal  by  the  Divisional  Judge. 

Held,  in  accordance  with  the  principle  laid  down  in  Ttopiz*  ease 
(5  B.  L.  B.,  521),  that  inasmuch  as  tho  site  of  the  land  in  question  had 
been  duly  identified  as  plaintiffs',  the  latter  were  entitled  to  succeed, 
and  that  the  mere  facts  that  they  did  not  follow  the  land  when  it  went 
to  the  Muzaffargarh  side,  and  that  the  defendants  had  brought  a  few 
scattered  plots  thereof  under  cultivation,  did  not  affect  plaintiffs' 
rights  as  owners  of  the  site. 

J,  L.  B.,  XIX  AIL,  238,  not  followed  ...  ...  .,.        36 

"  Anustral  property." — See  Custom  11. — Alienation,  No.  7. 

*^  Antecedent    debt^* — Meaning  of ,    in  Hindu  Ltw.^See  Hindu  Law—^Alienation. 
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Appeal  in  OivU  cases. — Res  judichtA'-CrosS'SuUs  relating  to  same  subject-matter 
and  involving  identical  issues  tried  together — Finding  on  issues  in  both 
judgments  identical — Appeal  from  judgment  in  one  case  only, — See  Civil 
Procedure  Code,  1882,  Section  13. 

„  „  „    Civil  Procedure  Code,   IS82,  Section   136— "  Decree  "— 

AppeaL — See  Civil  Procedure  Code,  Section  136. 

„  „  „       Civil  Procedure  Code,  1882,  Sections  231 ,  244-- Application 

for  execution  of  tohole  decree  by  one  of  several  joint  deeree^holders — 
Dismissal  of  application^Appeal.—See  Civil  Procedure  Code,  1882, 
Section  231. 

„  „  „       Civil    Procedure   God*,    1882,    Section    bS2-- Erroneous 

orders  of  remand^ Powers  aiid  duties  of  Chief  Court  when  hearing  appeal 
from  such  order, — See  Civil  Procedure  Code,  1882,  Section  562. 

„  „  „   Order  of   Appellate  Court  returning   plaint--- Appeal^Seo 

Civil  Procedure  Code,  1882,  Section  588  (6). 

,,  „  „       Civil  Procedure  Code,  1882,  Sections  375, 622— O/er  made 

by  defendant  pendente  lite  to  settle  case — Compromise — Decree  based  on 
plaintijfs  acceptance  ofofer  repudiated  by  defendant — Appeal — Revision, 
—See  Civil  Procedure  Code,  1K82,  Section  622. 

,^  „  „       Omifsion  by  guardian    ad  litem  to  appeal  on    behalf  of 

minor  against  decree — Gross  negligence  on  part  of  guardian — Res 
jodicata.— See  Ouardian  and  Ward, 

,j  „  „       Land-Suit  — Right  in  tank  used  for  watering  cattle  and 

excavating  earth  for  bricks — Appeal, — See  Land-suit, 

,,  „  „      Pre-emption — Conditional  decree— -Payment    of  purchase 

money — Appeal — Decree  of  Appellate  Court  confirming  decree  of  firtt  Court, 
but  silent  as  to  tims  for  payment  of  purchase  money^ — See  Pre^emp- 
tion,  So.  10. 

„  „  „       Appeal  and  cross-objections — Power  of  appellant  to  defeat 

cross-objections  by  withdrawing  from  appeal— Case  remanded  to  lower 
Appellate  Court  under  Section  562,  Civil  Procedure  Coie— Default  of 
appellant — Proper  order  for  lower  Appellate  Court  to  pass, — The  first 
Goort  having  decreed  plaintiffs'  suit  for  pre-emption  at  Rs.  492, 
plainti£E  appealed  to  the  Divisional  Court  as  to  the  price,  and  de- 
fendant cross-objected  that  plaintiff's  sait  had  not  been  filed  by 
a  duly  qualified  agent.  The  Divisional  Court  dismissed  the  suit 
on  the  latter  ground,  whereupon  plaintiffs  appealed  to  the  Chief 
Court,  which  remanded  the  case  to  the  lower  Appellate  Court, 
under  Section  562  of  the  Civil  Procedure  Code,  for  decision  as 
to  whether  plaintiffs'  alleged  agent  had  been  duly  authorised  to 
institute  the  suit,  and  for  disposal  of  the  appeal  if  the  suit  were 
found  to  be  within  limitation.  At  the  date  fixed  for  hearing  on  the 
remand,  plaintiff  failed  to  appear,  whereupon  the  lower  Appellate 
Court  passed  an  order  to  the  effect  that  the  appeal  must  be  dismissed 
for  plaintiff's  default,  and  that,  therefore,  defendant's  cross-objection 
failed,  and  could  not  be  entertained. 
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Eeldy  that  inasmiich  as  the  case  had  heen  remanded  by  the 
Chief  Court  merely  in  order  to  give  plaintiff  an  opportunity  of 
proving  that  his  alleged  agent  was  duly  authorized  to  institute 
the  suit,  the  lower  Appellate  Court  should  have  held,  on  plaintiff's 
default,   that  the  previous  order  of  the  Divisional  Court  stood. 

Heldy  further,  that  when  once  an  appeal  has  come  to  a  hearing, 
the  Court  is  seised  of  the  appeal,  and  an  appellant  cannot  in  such  a 
case  defeat  a  cross.objection  by  withdrawing  from  the  appeal...     '    ...         86 

Affpellale  Court.— Plea  raised  in  Appellate  Court  for  first  time — Question  of  lav, — 
See  Occufancy  Rights j  No.  1, 

Arbitration. — Power  of  Court  to  inquire  into  objection  denying  validity  rf  a 
refsrenee  to  arbitration  "Civil  Procedure  Oode^  1882,  Sections  520,  621, 
522,  523,  525,  622.--See  Civil  Procedure  Code,  1882,  Section  525. 

„  Suit  to  set  aside  award  of  arbitrators  appointed  by  Bevenue    Officer  in 

partition  proceedings — Allegation  of  fraud,  but  no  dispute  as  to  title. — See 
Fartilion,  No.  2. 

Arrest — Civil  Procedure  Code,]1882,  Sections  336,  S37  A— Arrest  and  imprison- 
ment  in  execution  of  decree — Subsequent  application  stating  judgment* 
^debtor*s  intention  to  apply  to  be  declared  insolvent-^  Rejection  of  applica- 
tion^IUegal  eonfinement^Duress. — See  Citil  Procsdure  Code,  1882 
Seetion  336.  ' 

AUaeJmerU  in  execution  of  deerse.-^See  Civil  Procedure  Code,  1882,  Section  274. 

Attornment. — See  Landlord  and  Tenant,  No.  1. 

Award. — See  Eeferenees  under  Arbitration, 

B. 

Benami  Transaction. — Plaintiff  in  pre-emption  suit  acting  beuami. — See  Pre- 
emption, No.  5. 

Bwrden  of  proof. — Custom — Adoption  of  daughter's  son — Jhumman  Jats  of 
Sialkot  District — Perversion  of  next  collaterals  to  Muhammadanism, — See 
Custom  J. — Adoption,  No.  2. 

„  Adfption  of  brother-in-law's  son — Hindu  law  or  custom — Sikh 

Khatrie  of  Rawalpindi  District — "  Agricultural  tribe  " — Burden  of  proof . 

See  Hindu  Law — Adoption,  No.  1, 

„  Adoption  of  daughter's  son^-BsLuiM  of  Jagraon'-Burden    of 

proof — See  Hindu  Law — Adoption,  No.  2. 

„  Promissory      Note — Consideration— Inequitable     bargain.^See 

Promissory  Note. 


i> 


Pur^ab  Caurts  Act,  1884,  Seetion  40  (i),    (ii)—  «  Pomt    of  law 
involved  " — Question    as   to  burdin    of  proof—  Separation   deed  between 

husband  and  wife-^ Allegations  of  misconduct  on  part  of  wife — Bevision 

CivU  Procedure  Code,  Section  622.— The  Divisional  Judge  granted  a 
certificate  of  appeal,  under  Section  40  of  the  Punjab  Courts  Act,  to  the 
effect  that  "  a  question  of  law  is  involved,  namelyt  whether  a  child 
"  bom  in  the  lifetime  of  its  father  is  not  presumed  to  be  |a  legitimate 
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"  one,  and  whether  the  onus  probandi  was  not  on  the  defendant-appel- 
"  lanfc  to  prove  the  nnchastity  of  his  wife,  and  whether  it  is  not  a 
"  qnostion  of  *  no  proof '  about  the  finding  of  nnchastity  of  the  plaintiff- 
"  respondent,  and  that  the  case  is,  in  my  opinion,  of  sufficient  impor- 
**  tance  to  justify  a  further  appeal." 

Held,  that  the  certificate  on  the  question  of  onus  probandi  and  the 
mode  of  decision  was  not  one  contemplated  in  the  Act,  and  was  bad. 

Semble:  The  right  construction  of  the  word  "involved"  is  that  it 
applies  to  the  case  rather  than  to  the  appeal  which  is  to  be  certified 
under  sub-section  (i)  (d),  or  admitted  under  sub-section  (tt)  of 
Section  40  of  the  Act,  and  includes  points  which  may  be  raised  by 
way  of  defence  in  an  appeal. 

But  heldf  that  the  Divisional  Judge  had  acted  with  material  irregu- 
larity, within  the  meaning  of  Section  622  of  the  Civil  Procedure  Code, 
inasmuch  as  (I)  he  had  started  a  new  ground  of  defence  not  pleaded 
by  the  defendant,  viz.,  that  the  agreement  for  separation  between  the 
defendant  and  his  wife  (the  plaintifiF)  was  obtained  under  pressure, 
and  should  not  be  enforced ;  (2)  he  had  absolved  the  defendant  from 
liability,  although  finding  that  defendant  had  committed  a  breach 
of  the  agreement  from  the  beginning  ;  (8)  he  had  wrongly  decided  the 
question  of  onus  of  proof  as  regards  breach  of  the  terms  of  the  agree- 
ment, and  (4)  he  had  dealt  in  generalities  and  conjectures  about  plain- 
tiff's general  bad  conduct  instead  of  giving  definite  finding  on  the 
evidence  as  regards  specific  misbehaviour  on  her  part. 

Although  Hindu  Law  does  not  recognize  divorce,  the  marriage  tie 
being  indissoluble,  yet  where  the  finding  of  a  Court,  in  a  suit  by  the 
wife  for  maintenance,  would  put  an  end  to  the  plaintiff's  conjugal 
rights,  make  her  an  outcast,  and  probably  drive  her  into  the  streets 
for  her  livelihood,  the  evidence  as  to  adultery  and  immorality  on  her 
part  should  be  of  a  definite  character  as  well  as  cogent  and  reliable, 
before  the  Court  acts   upon  it  for  the  purpose  of  dismissing   her  suit. 

Section  622  of  the  Civil  Procedure  Code  lays  down  the  conditions 
under  which  the  Court  may  revise  the  proceedings  of  subordinate  Courts, 
and  its  powers  of  interference  is  subject  to  these  conditions.  But  once 
the  jurisdiction  to  revise  is  established  on  any  of  the  grounds  specified 
in  the  first  part  of  the  said  section,  there  is  no  limitation  imposed  on 
the  power  of  the  Court  as  to  the  mode  of  disposal.  The  section  is 
intended  to  arm  the  Court  with  the  power  of  remedying  injustice  in 
cases  not  subject  to  appeal  under  certain  specified  circumstances,  and, 
therefore,  when  the  grounds  of  jurisdiction  are  established  and  a  fit 
case  shown  for  the  exercise  of  its  powers,  there  is  nothing  in  the 
section  to  preclude  the  Court  from  finally  disposing  of  the  case 
itself  because  points   of  fact,   and  not  points  of  law,   are  involved. 

The  Court  finding  that  defendant  had  entirely  failed  to  prove 
breach  of  the  conditions  of  the  agreement  between  him  and  plaintiff 
on  the  part  of  plaintiff,  or  that  the  latter  had  been  guilty  of  any 
immorality,  set  aside  the  order  of  the  Divisional  Court,  and  restored 
the  decree  which  plaintiff  had  obtained  in  the  first  Court       41 

Burden  of  proof , — Punjab  Courts  Act,  1884,  Section  40 — Questions  of  law  involved —  * 
Burden  of  proof — Conttruttion  of  deed — Oontradictory  finding  by  luwer 
Appellate  Courts  Material  irregularity. 
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Held^  that  the  proper  allocation  of   the   bnrden   of  proof  and  the 

coDstruction  of  a  deed  which  merely  affected   the  parties  to  the  sait 

and  concerned  no  one  else,  were  not  **  questions  of  law  involved  in  the 

case  "  withinthe  meaning  of  Section  40,  of  the  Punjab  Courts  Act,  1884. 

No.  45,  Pf«n/a6  Beeord,  1894,  and  No.  68,  Puvjah  Record,  1897, 
followed. 

It  was  further  contended,  on  behalf  of  appellant,  that  inasmuch 
as  the  Divisional  Judge  had  held  that  Article  127  of  the  Limitation 
Act  was  applicable  to  the  case,  his  subsequent  finding  that  the  pro- 
perty in  dispute  was  not  "joint  family  property'*  amounted  to  an 
error  of  law  or  at  least  to  a  material  irregularity  within  the  meaning 
of  Section  622  of  the  Civil  Procedure  Code. 

Held  that,  even  upon  the  assumption  that  snch  findings  were  erro- 
neous and  contradictory,  they  would  not  amount  to  "questions  of 
law  involved  "  within  the  said  section  of  the  Punjab  Courts  Act. 

ffeZd,  further,  that  all  that  was  decided  by  the  Divisional  Judge  was 
that  if  the  allegations  in  the  plaint  were  correct  and  the  property 
were  to  be  held  to  be  "  joint  family  property,  then  under  '  these  con- 
ditions Article  127  of  the  Limitation  Act  would  be  applicable,  and  that 
this  did  not  amount  to  holding  that  the  property  was  in  fact  "  joint 
family  property,"  so  as  to  throw  the  burden  of  proving  that  it  was 
not  on  the  other  side,  or  preclude  the  Court  from  finding  on  the 
merits  that  it  was  not  in  fact   •*  joint  family  property." 

It  not  being  contended  that  the  parties  were  members  of  a  joint 
Hindu  family,  and  it  being  admitted  that  all  the  house  property 
other  than  that  in  dispute  had  been  partitioned,  though  some  pro- 
perty consisting  of  agricultural  land  was  still  held  jointly,  held,  that 
the  burden  of  proving  that  the  property  in  dispute  was  joint  family 
property  was  at  the  outset  rightly  placed  on  plaintiffs,  and  that  there 
was  nothing  in  the  findings  of  the  Divisional  Judge  as  above  ex- 
plained which  shifted  the  burden  to  the  other  side. 

Heldy  therefore,  that  the  Divisional  Judge  had  not  acted  with  mate- 
rial irregularity  in  dismissing  plaintiffs'  claim  on  the  ground  that 
they  had  failed  to  discharge  the  onus  which  rested  on  them    ...         .«.         66 

c, 

Oau$e  of  Action, — See   Ouetom  IL^ Alienation,  Nos.   3,  4,  6  and    S-^Occuponcy 
Utghts,  Noe.  2  and  3. 

„  „  „  Civil  Procedure  Code,  1882,  Sections  19,  43,  45 — Suit  for  poseession 
of  immovahle  property  situate  in  different  dietticts — Joint  suit  by  rever^ 
sioners  againtt  pergnn  in  wrongful  fHytsession-- Misjoinder  of  cauiss  of 
action-^^^  Oaute  of  action"  meaning  of. 

Held,  that  under  Section  19  of  the  Civil  Procedure  Code,  when 
immovable  properties  are  situHte  in  several  districts,  a  suit  in  respect 
of  the  whole  of  the  properties  can  be  brought  in  any  one  of  these 
districts. 

7.  L.  «.,  Xir  Gale.,  661,  followed. 
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Where  on  the  death  of  the  snrvivor  of  two  widows,  all  the  rever- 
sioners, foarteen  in  namber,  brought  a  joint  suit  for  possession  of  pro- 
perty which  was  alleged  to  be  wrongfully  withheld  from  them  by 
the  defendant,  and  which  was  admittedly  undivided. 

Held,  that  though  the  rights  of  the  plaintiffs  might  be  divisible 
and  have  accrued  to  them  undivided  on  the  death  of  the  said  widow, 
the  substance  to  which  those  rights  attached  being  undivided,  plaint- 
iffs' title  and  property  was  still  joint,  and  that  they  were  therefore 
entitled  to  jointly  sue  defendant  whose  wrongful  holding  of  possession 
of  the  property  was  the  single  act  which  infringed  those  rights. 

Held,  further,  that  even  if  the  words  "  cause  of  action "  were 
coDstruod  in  the  limited  sense  of  including  merely  the  facts  constitut- 
ing the  infringement  of  the  right,  but  not  those  constituting  the 
right  itself,  the  plaintiffs  were  nevertheless  entitled  to  sue  jointly,  as 
it  was  the  same  wrongful  act  of  the  defendant  which  infringed  these 
rights,  whether  joint  or  distinct  in  the  property  in  dispute. 

It  appeared  that  during  the  lifetime  of  the  widows  the  reversioners 
had  brought  several  suits  for  declaratory  decrees  in  respect  of  various 
alienations  effected  by  the  said  widows  in  favour  of  the  present 
defendant  from  time  to  time,  but  that  they  had  not  sued  for  certain 
houses  which  were  now  included  in  their  claim. 

Held,  that  inasmuch  as  the  reversioner's  right  to  possession  of  the 
houses  could  not  accrue  during  the  lifetime  of  the  widows,  their  suit 
for  popResflion  thereof  on  the  death  of  the  survivor  of  the  widows, 
was  not  barred  under  Section  43  of  the  Civil  Procedure  Code  ...  91 

Certificate  Suceestion  Act,  1889. — See  Joinder  of  Parties,  No.  2. 

Chaddar  Andazi — Proof  of  Marriage  6y.— See  Outtom  III. — Inheritance,  No,  4. 

Chundavand  or  Pagvaud.-^See  Custom  III. — Inheritance,  No,  7. 

Oivil  Pfocedute  Code,  1882,  Section  13.— See  Res  Judicata. 

„  „  „         „        Section  IS, — Res  judicata — Cross  suits  relating  to  same 

suhject'tnatter  and  involving  identical  issues  tried  together — Findings  on 
issues  in  both  Judgments  identical --Appeal  from  judgment  in  one  ease  only 
— Cto»7  Procedure  Code,  1882,  Section  13. — Where  two  cross-suits,  rela- 
ting to  the  same  subject-matter  and  giving  rise  to  identical  issues  are 
tried  by  the  same  Court,  and  it  cannot  be  urged  that  there  is  a  bar 
to  the  trial  of  the  issues  by  the  Court  in  either  case,  an  Appellate 
Court  is  not  precluded  from  adjudicating  on  those  issues,  if  one  judg- 
ment is  appealed  and  he  other  is  not,  by  the  operation  of  the  latter 
judgment  under  the  rule  of  res  fudicata,  though  the  findings  on  the 
issues  in  both  judgments  are  identical. 

LL.  7?.,  XVI  Oolc.,  233,  followed ;  7.  L,  11.,  VI  CaU,,  319,  not 
followed  ;   I.  L.  R.,  XI  All,  148,  distinguished 

A  decision  on  a  point,  which  is  decided,  bnt  which  is  not  neces- 
sary for  the  decision  of  the  suit,  which  is  disposed  of  on  another  point, 
cannot  operate  as  r#«  judicata, 

•Where  a  plaintiff  brought  her  own  suit,  in  which  the  question  of 
her  right  necessarily  and  directly  arose,  held,  that  she   could   not 
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be  beld  to  have  acqaiesced  in  the  pame  issue  being  treated  as  a 
material  one  in  another  suit,  in  the  same  Court,  in  which  she  was 
impleaded  only  as  a  member  of  the  family,  the  two  suits  being  tried 
•ogemer         cat         •■•         •••         ••t         •••         •••         •••         •■0         •••         o\ 

Citil  Procedure  Oode,  1882.-^  Section  13. — Res  jndicaf« — House  and  land  sold  by 
one  deed  of  sale— Suit  in  respect  of  house  ^Subsequent  suit  in  tespert  of 
land — Finding  iniiret  suit  that  deed  of  sale  loas  voidy  efeet  of^  as  regards 
subsequent  ftt%7.— A.  had  a  decree  against  B.,  and  in  execution  thereof 
attached  a  house  belonging  to  B.,  whereupon  0.  objected  that  B. 
had  conveyed  the  house  to  him  by  a  deed  of  sale  which  covered 
the  house  in  dispute,  and  also  a  building  site.  The  objection  was 
disallowed,  and  G.  was  referred  to  a  suit  which  he  brought,  and  in 
which  it  was  held  that  the  sale  by  B.  to  G.  was  fictitious  and  in 
fraud  of  creditors,  and  was  therefore  invalid.  Subsequently  A. 
attached  th««  building  site,  and  G.  again  objected  on  the  same  ground 
as  beforR.  The  objections  having  been  again  disallowed,  0.  filed 
the  present  suit  to  establish  his  right  to  the  building  site.  The 
question  i-eferred  to  the  Full  Bench  was  whether  the  deojsion  in 
the  first  suit  as  to  the  validity  of  the  sale  was  binding  on  the  parties 
in  the  second  suit. 

Ueldy  by  the  Full  Bench,  that  though  the  subject-matter  of  the 
second  suit  was  different,  in  the  sense  that  in  the  one  suit  a  plot 
of  land  and  in  the  other  a  house  was  claimed,  yet  the  material  issue, 
whether  the  sale-deed  conveyed  a  title  or  was  fictitious  and  fraudulent, 
was  identical  in  both  poits,  and  that,  therefore,  the  finding  thereon 
in  the  first  suit  operated  as  res  judicata,  and  precluded  the  issue 
which  it  had  decided  being  raised  again  between  the  same  parties 
in  a  subsequent  Puit,  the  latter  suit  being  within  the  jurisdiction 
of  the  Court  which  decided  the  prior  suit  100 

^  „  „         „      Section  19, — Suit  for  ponsession  of  immovable  property 

situate  in  different  district i — See  Cause  of  Action, 

^^  „  „        „       Serf  ion  43. — Suit  for  possession  of  immovable  property 

situate  in  different  dibtricts^  Joint  suit  by  reversioners  against  pirson  in 
wrongful  possession — Misjoinder  of  causes  of  action — "  Cause  of  action,'* 
^See  Cause  of  Action, 

^  „  „        „       Section  iS.^ Civil  Procedure  Code,  1882,  Section  43— 

Applisation  to  Revenue  Officer  for  partition  of  land-^Quettion  of  tUlfi 
dteided  by  said  officer — Subsequent  suit  for  possession  of  house — Title  to 
land  and  house  identical^Punjab  Land  Revenue  Act,  18ti7,  Section 
117. — In  previous  partitioa proceedings,  relating  to  certain  land  and 
between  the  parties  to  the  present  suit,  the  Revenue  Oflicer,  before 
whom  the  proceedings  were  instituted,  passed  an  order  under 
Section  117  of  the  Land  Revenue  Act,  to  the  effect  that  he  would 
himself  inquire  into  and  determine  the  question  of  title  that  had 
been  raised.  Subsequently  the  present  plaintiffs  filed  an  application, 
upon  which  they  paid  the  full  stamp  necessary  for  a  civil  suit,  but 
which  was  not  in  the  form  of,  or  verified  ap,  a  plaint,  and  contained 
BO  statement  of  claim  beyond  a  reference  to  the  said  order,  and  a 
statement  that  a  separate  suit  would  be  brought  for  porae86i9n  of 
a  house  connected  with  the  land.    The  application  was,  however, 
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registered  in  the  register  of  civil  suits,  the  order  that  it  should  be  so 
registered  and  the  snmmoDS  issued  being  signed  by  the  said  officer, 
who  was  an  Extra  Assistant  Commissioner,  as  **  Mnnsif,  Ist  cl&ss.'* 
The  officer  then  proceeded  under  Section'  117  (2)  (6)  of  the  Land  Rey- 
ehue  Act,  and  gave  plnintiff  a  decree  in  respect  of  the  land,  tlie  judg- 
,  ment  being  signed  by  him  as  "  Assistant  Collector,"  and  the  decree  as 

**  Munsif ,  Ist  class.'*  Plaintiffs  having  subsequently  sued  for  possession  , 
of  the  house  vientioned  in  their  said  application,  defendants  pleaded 
-that  ^he  8uit  was  barred  under  Section  43  of  the  Civil  Procedure 
Qod^  on  the  ground  that  the  decree  in  the  partition  proceedings  had 
b^n  passed  by  the  Extra  Assistant.  Commissioner,  pui'ely  in  the  exer- 
cise of  his  civil  powers  as  a  Munsif,  1st  class,  and  that  therefore  the 
claim  to  the  house  could  have  been  made  before  him  and  determined 
in  those  proceedings.  It  was  admitted  that  plaintiffs*  title  to  the 
land  and  to  the  house  was  the  same. 

Ueld,  that  the  Extra  Assistant  Commissioner  had  clearly  intended 
in  the  partition  proceedings  to  act  under  Sectioa  117  (2)  (h)  of  the 
Land  Revenue  Act,  as  a  Revenue  Officer,  and  that  his  jurisdiction 
was  confined  to  the  question  of  title  to  the  land  which  alone  was 
the  subject  of  those  proceedings. 

Held,  therefore,  that  inasmuch  as  no  claim  to  the  house  could 
have  been  included  in  the  former  proeeedings,  the  present  suit  was 
not  barred  under  Section  43  of  the  Civil  Procedure  Code         30 

Civil  Procedure  Code,    1882,     Section  45. — See    Cause  of    Action. 

•j  ,,  „  „  Section  53. — Appeal  from  order  of  Appellate   Court 

returning  plaint  for  amendment  or  for  presentation  to  proper  Court. — See 
Civil  Proceduie  Cod-,  1882,  Section  588  (6). 

„  „  „  „         Section  108. — Civil  Procedure  Code,   1882,   Section 

lOS -'Money  paid  into  Court — Ex-parte  decree  upheld — Application  hy 
decteed-holder for  paymeni  of  deposit — Execution  of  decree —Limitition 
Act,  1877,  2n(i  Scliedule,  Artile  179. — When  a  sum  of  money  is 
paid  into  Court  under.  Sect  ion  108,  Civil  Procedure  Code,  in  order 
to  be  delivered  to  plaintiffs,  should  the  ex-parte  decree  bo  upheld, 
such  sum  becomes  the  decree-holder's  money  as  soon  as  the  ex-parte 
decree  is  upheld,  and  it  is  not  necessary  for  him  to  apply  for 
execution  of  the  decree  in  order  to  obtain  payment  of  the  money. 

Where,  therefore,  in  such  a  case  the  decree-holder  applied  for 
payment  of  the  deposit  more  than  three  years  after  the  decree  was 
passed 

Held,  that  such  application  could  not  be  considered  an  application 
for  execution  of  decree,  and  was  not  barred  under  Article  179  of 
the  2nd  Schedule  to  the  Limitation  Act         , 8 

jj    '        „  „         Section     111. —  Partnership — Lien — Contract    Aef, 

"  1872,  Seetions  60,  61,  217,   262— iSe^o/— Cirii  Procedure   Code,    1882, 

8cc<ton  11].— The  rule  as  to  the  equitable  . lien  possessed  by  each 
partner  on  the  partnership  property  cannot  be  applied  so  as  to 
enable  a  managing  partner  to  appropriate  money  due  to  another 
partner  out  of  the  assets  of  a  firm  in  liquidation  of  a  debt  due  from 
that  partner  to  hiir  self  and  entirely  unconnected  with  the  business 
of  the  firm.  '  . 
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Neither'  at  coromon  law  nor  in  equity  is  tbere  any  right  of  set-off 
between  parties  matnally  indebted  in  the  absence  of  an  agreement  to 
that  effect.  Nor  do  the  provisions  of  Section  111  of  the  Civil  Proce- 
dnre  Code  apply  where  the  debt  songht  to  be  set-off  was  barred  by 
limitation  before  the  suit  was  filed  ,         ...        j^3 

Civil  Procedure  Code,  1882,  Seetion  130.— CmZ  Procedure  Code,  1882,  Sections 
180,  l?C,  138,  139 — Failure  to  comply  tcith  order  directing  defendant  to 
produce  documenis  by  spectfied  da/e — Defence  etruck  out  and.  ease  keafd 
ex-parte. — Plaintiff's  plaint  was  filed  in  the  District  Court  on  the 
23ra  December  1895,  and  the  9th  February  1896  was  fixed  for 
defendant's  appearance.  The  latter  appeared  on  the  said  date,  but 
the  case  was  put  off  to  the  24tb  February,  on  which  date  .defendant 
filed  his  defence.  After  several  adjournments,  issues  were  drawn 
and  the  parties  examined  on  the  2nd  April,  and  at. the  close  of.  the 
day's  proceeding  the  District  Judge  recorded  an  order  to  the 
following  effect :"  Case  for  evidence  on  the  19th  and  20th  llay. 
'*  Defendant  must  file  the  documents  he  has  in  his  poBsessipn ^  and 
"cojyy  of  his  account-book  by  5th  April."  On  all  the  adjopmed 
dates,  except  one,  defendant  was  present  in  person  in  Court. 

On  the  2nd  April  plaintiff  had  a  notice  Berved  on  defendant  for 
the  production  of  his  books  and  certain  letters,  and  on  the  9th 
April  defendant  gave  plaintiff  notice  under  Section  132  of  the  Civil 
Procedure  Code,  offering  inspection  at  a  certain  place  on  the  19th. 
On  the  2l6t  April,  after  inspection  by  the  plaintiff,  defendant 
applied  for  leave  to  remove  his  books  to  his  shop,  and  on  the 
following  day  the  District  Judge  gave  the  required  permission. 
Plaintiff  called  defendant  as  his  witness  for  the  19th  May,  but*  the 
notice  was  returned  unserved  with  the  endorsement  that  defendant 
had  gone  away.  Thereupon  plaintiff's  pleader  complained  .tliat 
defendant  had  kept  out  of  the  way  to  evade  service,  and  had  not 
complied  with  the  order  of  the  2nd  Apiil.  The  Court  was,  there- 
fore, asked  to  proceed  under  Section  136  of  the  Code,  by  striking  out^de- 
fendant's  defence,  and  to  decide  the  qase  ex-parte.  The  Court  held  that 
the  said  order  was  one  under  Section  130  of  the  Code,  strucki  out 
the  defence  under  Section  136,  and  after  taking  some  evidence  for 
the  plaintiff,  decreed  the  claim  in  full.  The  decree  having' ^een 
upheld  by  the  Divisional  Court  on  appeal,  defendant  appealed  to 
the  Chief  Court. 

FcW,  that  the  lower  Courts  had  erred  in  treating  the  order  of 
the  2nd  April  aJB  one  passed  under  Section  130  of  the  Code,,  and 
that  the  District  Court  was  not  justified  by  defendant's  non-com- 
pliance with  the  said  order  instriking  out  the  defence  and  deciding 
the  case  ex-parte. 

Section  130  of  the  Code  does  not  apply  to  a  general  direction,  with- 
out any  particular  object  in  view,  to  a  party  to  produce  aW  docnmebts 
in  his  possession  by  a  certain  date,  and  (semhie)  the  order  therein 
referred  to  is  meant  to  be  served  on  the  party  to  whom  it  is  given, 
and  not  merely  to  be  verbally  annonnced,  so  that  compliance  would 
..depend on  his  memory  or  his  underatanding  of  it..   _    .   .    » 

Held,  further,  that  even  if  the  order  in  question  had  been  one  under 
Section  130|  it  could  not  be  legally  given  in  respect  of  the  oopy  of  de- 
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fendant's  accoants  as  tbey  were  not  in  existence,  and  therefore  not  in 
the  possession  or  power  of  defendant,  when  it  was  passed. 

Section  136  of  the  Code  requires  to  be  worked  with  caution  and 
should  be  made  use  of  only  as  a  last  resorti  and  it  is  always  proper 
to  make  the  order  a  conditional  one,  and  to  grant  a  little  further  time 
for  oompliance        68 

Civil  Procedure  Code,  1882— Sw^ton  136.— See  Section  130,  supra. 

If  „  „  „  Section  136 —  "  Decree  "— i4pp^a/.— An  order  under 
Section  136  of  the  Civil  Procedure  Code,  dismissing  a  suit,  is  a  decree 
horn  which  an  appeal  lies •        43 

„  „  „         „        Sections  138,  139. — See  Section   130,  supra. 

„  „  „         „         Section  ^SO.-^Execution  of  decree — LitnitaHon — Gieil 

Procedure  Code,  1882,  Sectims  230,  »235--£tmtVah'on  Act,  1877,  2nd 
Schedule,  Article  179  (it?). — The  decree  of  which  execution  was 
sought,  was  passed  on  the  15th  July  1880,  and  an  application  for 
execution  by  attachment  and  sale  of  movable  property  was  made  on 
the  27th  October  1882,  but  as  no  movable  property  could  be  found, 
the  proceedings  were  infmctuous  and  terminated.  Subsequently,  on 
the  18th  October  1883,  on  a  fresh  application  for  execution,  the 
judgment*debtor  was  arrested  and  imprisoned,  and  a  small  sum  of 
money  was  realised  by  sale  of  a  document.  On  the  29th  January  1884 
an  application  was  made  for  execution  by  attachment  and  sale  of 
immovable  property  of  the  judgpnent-debior.  The  executing  Court 
dealt  with  this  application  as  one  for  a  farm  of  the  property,  but  the 
error  was  amended  by  the  Divisional  Court  on  appeal,  and  proceed- 
ing^ were  protracted  until,  on  the  3lBt  October  1891,  the  Uommis- 
sioner  of  the  Division  refused  to  sanction  s^ale  of  the  property.  On 
the  31st  October  1892  the  decree-holder  filed  an  application,  setting 
forth  the  refusal  of  the  Commissioner  to  sanction  the  said  sale  and 
his  own  fruitless  endeavours  to  realise  his  decree,  and  praying  that 
the  land  be  sold  or  a  receiver  appointed  under  Section  503  of  the 
Civil  Procedure  Code.  An  order  for  the  appointment  of  a  receiver 
having  been  made,  the  judgment«debtor  appealed  to  the  Chief  Court, 
and  it  was  contended  on  his  behalf  that  execution  of  the  decree  was 
barred  under  the  provisions  of  Section  230  of  the  Code,  and  Article 
179  (iv)  of  the  2nd  Schedule  to  the  Limitation  Act,  1877.  It  was 
urged  that  the  application  of  1892  was  **  a  subsequent  application  " 
within  the  meaning  of  the  said  section  of  the  Code. 

Beld,  that  the  said  application  was  merely  a  petition  to  the  Court, 
seised  of,  and  already  executing,  the  decree  on  the  application  of  18^, 
to  take  a  step  in  aid  of  the  execution  on  that  application,  and  was, 
therefore,  not  barred  under  Section  230  of  the  Code,  which  does  not 
apply  to  applications  or  petitions  asking  the  Court  to  give  effect  to 
previous  petitions  still  pending. 

Held,  further,  that  inasmuch  as  prooeedings  in  execution  had  been 
pending  ever  since  1884,  execution  was  not  iMirred  by  reason  of  *'  steps 
•*  in  aid  of  execution  "  not  having  been  taken  ©very  three- years        .,,         40 

„         ^  „         „         Section  231.— C{ri7  Procedure  Code]  1882,  Seetiom  231, 

244 — Application  for  eiecutun  of  whole  decree  hy  one  of  edteif^l  jnint  decree^ 
holdin — Dimiual  of  application--^ Appedt-^An'BipT^iictiM^  tdr  dzecu- 
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tion  of  tbe  whole  decree  was  made,  under  Seciion  231  of  the  Civil 
Procedure  Code,  by  one  of  four  joint  decree-holders,  but  was  dismissed 
by  the  District  JvAfi^  on  the  f^^nnd  that  the  decree  could  not  be  exe- 
cuted until  all  the  decree-holders  joined  in  the  application.  It  appear- 
ed that  the  judgment-debtor  was  not  summoned  to  defend  the  appli- 
cation, but  on  appeal  from  the  District  Judj^e's  order  he  was  implead- 
ed as  well  an  the  other  co-decree- holders.  The  Divisional  Judge 
oidered  that  the  execution  should  proceed  on  the  applicant  joinirig 
with  him  such  of  his  co-sharers  as  were  willing  to  execute  the  decree 
jointly  with  him,  nnd  impleading  the  rest  who  objected  and  declined 
to  take  out  execarion,  nnd  that  the  Court  should  take  possession  of 
the  entire  land  decreed,  and  separate  off  the  shares  of  the  applicants 
from  those  of  the  others  through  the  agency  of  the  Collector.  The 
judgment-debtor  appealed  to  the  Chief  Court,  and  it  was  contended  on 
his  behalf  that  the  order  of  the  District  Judge  under  Section  231  of 
the  Code  was  not  Hppealable,  and  that,  therefore,  the  order  of  the 
Divisional  Judge  whs  without  jurisdiction  and  void. 

Heldt  following /.  L.  B,,  XVll  Mad.,  394,  that  the  Divisional  Jndge 
had  jurisdiction  to  hear  the  appeal. 

Although,  if  an  application  under  Section  231  of  the  Code  is  dis- 
missed without  summoning  the  jndgment-debfor  or  issuing  process, 
and  the  latter  is  not  made  a  party  to  the  appeal*  the  question  may  be 
one  beyond  the  province  of  the  Appellate  Court  to  adjudicate  upon, 
yet  if,  as  in  the  present  case,  the  judgment-debtor  is  impleaded  on  the 
.•ippeal,  the  question  then  becomes  one  nnder  Section  244  of  the  Code, 
and  an  appeal  lies. 

The  Conrt  refused,  under  the  circumstances  of  the  case,  to  interfere 

with  the  order  of  the  Divisional  Judge  on  the  merits    ... 38 

CirU  Pteeedure  Code,  1882,  Section  235.— See  Seetion  230,  supra. 
„  „  „        „       Section  244— See  Sectioa  231,  supra. 

„  „  „         „       Stetion  2^'^Deeret  for  pre-emption — QHeeiiom  wh^tJUr 

derrefhoUer  ha»  p'lid  tnaney  into  Court  within  h'me.— On  the  I9tb  May 
1897,  Hyat  obtained  a  decree  against  Saghar  Mai,  vendee,  for  pre-emp- 
tion of  certain  land,  and  it  was  ordered  that  on  payment  by  him  of  Rs. 
2,000,  purchase-money,  by  the  28tli  June  1897,  for  payment  to  Saghar 
Alal,  vendee,  togeth^'r  with  Rs.  29,  cost  of  sale-deed  and  registration, 
he  should  be  put  in  possei«8ion  of  the  land,  and  that,  in  default  of 
deposit  of  the  said  sums,  the  decree  should  become  void.  The  decree 
holder,  by  mistake,  paid  into  Court  only  Rs.  2,000,  by  the  28th  June, 
and  on  the  1st  July  the  vendee  submitted  an  application  nrging  that 
the  decree  had  become  void  in  consequence  of  the  failure  of  thedecree- 
holder  to  pay  in  the  whole  amount  specified  in  the  decree.  This 
application  having  been  rejected,  the  judgment- debtor  (vendee)  appeal* 
ed  to  the  Divisional  Judge,  but  his  appeal  was  dismissed  on  the  ground 
that  no  appeal  lay. 

Hell,  that  the  question  whether  the  purchase-money  had  been  depos- 
ited in  time  was  one  arising  between  the  parties  to  the  suit,  in  which 
the  decree  was  passed,  and  relating  to  the  execution  thereof,  within 
the  meaning  of  Section  244  of  the  Civil  Procedure  Code. 

Heldf  therefore,  that  an  appeal  lajr  to  tbe  Divisional  Jndge  frofq^  the 
order  rejecting  the  application      •••        .*•        ...        ..•  '^ 
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Civil  Pfpeed^re  C(m^,  188$,  Section  263.— ^aZ«.o/  reeidenlial  home  6y  one  of  four 

pipdfi  coztharere — Bouie  joccupied  hy  tenant — Bight  of  vendee  to  joint 

[  pHysifOqlffO8AefM9r-'0tvil  Procedure. Code,  1882,  Section  263. — Appellant 

pfirchased  from  ope  of  four  Hiuda  brothers  his  shar^,  being  one-foorth 

*.  of  a  dy^elUog-hoase,  in  the  Civil   Lines,   Rawalpindi,  which  had.  for 

"'    spmejears  previous!;  been  rented,  for  residential  purposes,  by  the 

'      Jr^oliHcal  Officer  for   the  time  being  with   Sardar   Ayub   Khan.     It 

I     appeared  that  the  appellant -wished  to  occupy  the   whole  house,   and 

purcbfbse^  the  ehare  of  his  vendor^  but  was  unable  to  come   to  terms 

',  ^  with  the  three  oth,er  co-aharers.  .  The  respondent,  tenant  of  the  house, 

originally  from  all  the  foi^r  co-shareis,  and  finally  from  thre&of  them, 

hayjing  refused. to  vacate  any  part  of  it,  appellant  filed  a  suit  against 

^     him  and  his  three  lesspi:8  for  ?  joint  possesaion  of  one-fourth  share  of 

/*  the  said  house,  Ke.  960  arrears  of  rent  and  costs/'  and  on  the   19th 

November  1897  obtained  a  decree  against  respondent  **  for  possession 

"of  a  joint  quarter  share,  and  for  Bs.  60  rent  and   for  costs."    Sub- 

^    seqnently  appellant  applied  for   execution  of  the  said  decree,  and 

prayed  tbat  **  possession  of  a  one-fourth  share  of  a  house  situate  in  the 

V  .'"Civil  Lines,  in  which  the  judgment-debtor  lives,   be  given."     This 

^:  application  having  been  dismissed  on  the  ground  that  an*  order  for 

n.    pnysioal  possessioii,  if  passed,  could  not  be  carried  out,  having  regard 

to  the  fact  that  the  respondent  was  in   possession  as  tenant  of  a 

majority  of  the  co-8harers,  the  decree-holder  appealed  t-o  the  Chief 

,••  Court. 

Held,  that    appellant  having  confined  his  application  to  physical 

' ^ -possession  of    the   bouse    in   suit,'  and    having  refused  to  accept 

^i         ..possession  through  receipt  of  rent,  the  application  had  been  rightly 

rejected,  on  the  ground  that    the    house   having  been  enjoyed  by 

the  co-sharers  pnly    through    receipt  of  rent,   it   was  not  open  to 

one    co-sharer    to    transfer    to  his   vendee  the  right  to    int-erfere 

^•'with  the  rights  "of  the  oth^  co-sharers  in  such   a  manner  as^^'  to 

-:  deprive  'them    of   the'  enjoyment    of    their  shares  in  the    ]oint 

*<  property        ,.,        •,.        ,••        •••        •••        »••        ...        »••        .••        16 

„     V     .  „  «    Section  274.-Cm7  Procedure  Code,  1882,  Sections  274;  276 

^Validd^  4  mttadiment.'-OiDL  the  8th  October  1888,  the  decV^-holder 
appli^  for  ezeoution  of  his  decree  by  attachment  and  sale  of  "the 
iniolaGf  the  jodgment-debtor's  immovable  property,  and  the  report 
of  the  attaehing' officer  was  that  attachment  had  been  efEected  on 
the  22nd  Ootober  1888  4>y  beat  of  drum  on  the  spot  and  'by  affixing 
a  notice,  under  Section  274  of  the  Civil  Procedure-  Code,  on-  the 
.  house  of  the  judgment-debtor,  situate  on  the  spot.  It  did  not,  faow- 
ewc,  appear  from  the  report  that  a  copy  of  the  notice  was 
«£x^  in  the  Court-house  or  in  the  office-  of  the  Collector  of  the 
District,  and  no  evidence  was  adduced  on  this  point.  The  plaintiff 
tf>i^hased  the  land  in  dispute  from  the  said  judgment-debtor  on 
the  1 8th  March  1891,  and  it  was  contended  on  his  behalf  that, 
in  order  to  render  the  sale  to  him  invalid,  tl>e  decree-holder  was 
bound  to  prove  that  all  the  conditions  of  Section  274  had  been 
duly  complied  with.  It  was  proved  that  there  had  been  litigation 
about  the  attachment  before  plaintiff's  purchase,  and  that  the 
\  latter's  sale-deed  was  executed  at    Lahore,  and  not  at  Amritsar, 

where  it  would  oiddliftrily  have  been  exeoated. 
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Held,  having  regard  to  the  circDmstances  of  the  oaae,  that  plaintiff 
had  notice  aliunde  of  the  attachment,  and  that  there  vas  no  reaaoa 
to  hold  that  the  condition  of  Seotiicm  27^  hkdnot  lNM>n  eoinpli^ 
with,  or,  in  «ny  case,  that  the  attachment  was  not  VaHdtfi  agaioft 
plaintiff. 

The  rale  laid  down  in  1.  B.  L.  R,,  (S.  N.),  20  and  /;  L\  B,t  II 
AiL^  5H,  ghodld  not  be  strictly  applied  iu  this  ProTinoe        ••*         •«•        ^ 

Civil  Procedure  Code,  1882,  Section  276— See  Section  274,   snpra.. 

„  „         „         Section   SS6, --Cicil   Frocedure  0 ode,  1882,  Sections 

3l\6,  387  A — Arrest  and  imprisftnment  in  execution  of  dtcree — Hubs^umU 
application  stating  judginnnt-dehtor8  intention  to  apply  to  be  declojr^d 
an  imolcent -r Rejection  of  application — Illeyal  confinement — Vuress.^^ 
Where  a  debtor,  on  being  arrested  and  brought  before  a  Coort 
in  execntion  of  a  decree,  expresses  his  iDtention  io  apply  to  be 
declared  an  insolvent,  nnder  Section  336  of  the  Civil  Proce^are 
Code,  the  Coart  mast  release  him  on  his  farnt^hing  secarity  to 
appear  when  called  npoo,  and  to  apply  witbin  one  mootb  under 
Section  344  of  the  Code.  * 

Wbere,  however,  the  debtor  did  not  apply  nnder  Section  336  on 
being  first  brought  before  the  Court,  but  made  such  application 
after  proceedings  under  Section  337  A  had  terminated,  and  it  did 
not  appear  that  he  had  furnished  the  requisite  security. 

Held,  that,  without  holding  that  an  application  under  Seetion  386 
cannot  under  any  circumstances  be  made  after  proceedings  tinder 
Section  337.  A,  the  Court  in  the  present  oase  was  not  bound  to 
release  the  petitioner,  and  that  his  oonfinement  in  jail  was  n6t 
illegal  by  reason  of  such  application. 

lield,  therefore,  that  a  mortgage  and  bond  executed  by  such 
debtor  while  in  jail  for  the  purpose  of  securing  his  release  wete 
not  void  on  the  ground  of  duress       ^  6 

„  „  „        „        Section  337  A.  -See  Section  336,  snpra. 

„  „  „        „         Section  365. — DecUh  of  sole  plaintiff  aft^  conclusion 

of  case,  hut  before  delivery  of  judginent — Decree  drawn  up  in  favour 
of  deceased  piaintif — Material  irregularity — CitU  Procedure  Code,  1882, 
Sections  365,  366. — In  a  certain  case  after  evidence  had  been  taken 
and  arguments  heard  on  the  28th  and  29th  September  1897,  the  DisMtt 
Judge  on  the  2nd  November  1897  gave  the  (sole)  plaintiff  a  decree 
for  the  property  claimed,  and  at  the  foot  of  bis  judgment  recorded 
the  following  note  :— 

**  (t  having  been  brought  to  my  knowledge  that  plaintiff  has 
*'  died  in  the  interim,  I  deliver  judgment  notwithstanding,  being 
'*  guid^  by  /.  fj.  R.,  XKl  Bom.,  314.  atod  the.  authorities  quoted 
*' thei^in,  defendant's  counsel  agreeing."  Defendant  applied  to  the 
Chief  Court  on  the  Revisioo  Side  to  set  aside  the  said  decree. 

Held,  that  under  the  circumstances  of  the  present  case,  thGte 
had  been  a  disregard  of  the  provisions  of  the  Civil  ProcedunB  whieh 
had  materiaUy  prejudiced  the  defendant,  inasmuoli  as  she  oonld 
not  app^l  iigainst  a  dead  person,  and  had  no  right  of  appeal  agafii^ 
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bifl  heira  who  were  not  on  the  record,  and  was,  moreover,  deprived 
of  the  poeeihility  of  the  f«nit  being  allowed  to  abate  in   conaeqnenco 
of  no  application  nnder  Section  865,   Civil   Frocedare  Code,  being 
made  witbin  the  time  allowed  by  law. 

Heldf  therefore,  that  the  decree  of  the  District  Court  must  be  set 
aside  and  the  case  remanded  for  disposal  in  accordance  with  law  with 
reference  to  Sections  365  and  366  of  the  Code. 

BoE,  C.  J.  -  A  decree  passed  in  favoar  of,  or  against,  a  dead  person 
is  not  ifho  faeto  a  nullity,  and  all  that  can  be  said  in  such  a  case  is 
that  there  has  been  a  disregard  of  the  provisions  of  the  Civil  Procedure 
Code.  Each  case  must  be  decided  on  its  merits,  and  the  decree  should 
be  set  aside  or  maintained,  as  if  the  death  occurred  after  decree,  accord- 
ing as  the  disregard  of  procedure  has  or  has  not  materially  prejudic- 
ed the  parties.  , 

h  L.  S.,  XXI  Bom.,  SU ;  L  L.B,  YI  Mad.,  180 ;  /.  L.  «.,  XV  Mad,, 
399  J  1.  Z.,  A.,  XVII  AH,  478 ;  No.  31,  Punjab  Becord.,  1886 ;  No.  7, 
Puf^ah  Becord,  1869;  and  No.  78,  Punjab  Record,  1891,  referred  to.     ...         20 

Civil  Procedufe  Code  1882,   Section  366.— See  Stction  365,  supra. 

„  „        „        Section  S7b.-~Appeal-'0ivtl  Ptocdure  Ooie,   1882, 

Sectimts  375, 622— *O/0r  made  by  defendant  pendente  lite  to  eettle  caee^^ 
•*  Compromiie^' — Decree  baeed  onfla\nHjf*8  acctptanco  f'f  offer — Offer  repu* 
diated  by  defendant — Power  of  pleader  to  eompromite  suit — Plaintiff's 
suit,  which  was  filed  on  7th  May  1895,  was  in  respect  of  one-third 
of  the  estate  of  one  F.  J.,  deceased,  which  plaintiff  claimed 
as  F*  J.'s  sister.  On  the  18th  Jone  the  pleas  of  a  co-defendant,  who 
had  taken  part  of  the  disputed  property  in  mortgage  from  the  real 
defendant,  Mussammat  W.B.,  deceased's  widow,  were  filed,  and  the 
latter*s  advocate  applied  for,  and  obtained,  an  adjonmment  in  order 
thata  compromise  might  be  come  to.  After  another  adjournment  the  case 
was  fixed  for  the  15th  October,  on  which  date  Mussammat  W.  B.  was 
represented  by  a  pleader  who  stated  his  oral  pleas  on  her  behalf  and 
concluded  with  the  words "  If  plaintiff  is  still  willing  to  receive 
*^  Bs.  2,000  in  satisfaction  of  all  claims,  defendant  No.  1  is  willing  to 
**  pay.     If  not  she  cannot  recognize  any  claim  of  the  plaintiff." 

Thereupon  the  parties  appear  to  have  applied  for  a  farther  postpone- 
ment in  order  that  the  case  might  be  settled  out  of  Court,  and  the  23rd 
October  was  fixed  for  the  next  hearing.  On  that  date  nothing  was  said 
on  either  side  about  any  compromise  or  defendant's  offer,  but  defend- 
ant's pleader  got  additional  pleas  on  the  merit's  recorded.  The  case 
was  then  adjourned  (for  no  special  reason)  to  the  following  day, 
when  plaintiff's  recognized  agent,  acting  on  a  fresh  power-of-attomey, 
dated  the  day  before,  and  in  supersession  of  a  previoas  power  in  his 
favour,  stated  that  plaintiff  was  willing  to  take  Rs.  2,500  in  full 
satisfaction  of  her  claim  and  to  forego  costs.  Defendant's  pleader 
(who  was  other  than  the  pleader  through  whom  the  offer  of  the  15th 
October  had  been  made)  replied  that  he  had  that  day  been  instructed 
to  say  that  bis  client  did  not  agree  to  pay  Rs.  2,500,  and  that  if  the 
Omit  gave  a  decree,  it  must  be  against  the  estate.  To  this  plaintiff^s 
pleader  objected.    The  Court  held  that  the  offer  of  15th  October  was 
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subject  to  no  snoli  qnaliiicatioo,  and  gave  a  decree  in  plaintiff *8  favour 
for  Ets.  2,500  on  ^  the  pleadings  as  they  stand."  This  decree  was 
at  first  modified  by  the  Divisional  Jndge,  on  appeal,  bat  was  snbse- 
qnently  restored  by  him  on  review.  Defendant  appealed  to  the  Chief 
Court,  and  it  was  objected,  on  plaintiff's  behalf,  that  the  decree  fell 
within  the  purview  of  Section  375  of  the  Civil  Procedure  Code,  ^d 
was  therefore  final. 

Held^  that,  whether  or  not  the  decree  in  the  present  case  fell  under 
the  said  section,  the  procedure  of  the  District  Judge  was  sufficiently 
tainted  with  material  irregularilies  to  justify  interference  under  Sec- 
tion 622  of  the  Code. 

Semhle :  Under  the  circumstances  of  the  case  an  appeal  was  com- 
petent. 

J?eM,  that  the  material  irregularities  committed  by  the  District 
Judge  were  (t)  in  stating  that  his  decree  was  based  on  the  pleadings 
when  in  fact  the  said  decree  was  not  made  with  reference  to  any 
material  allegation  of  fact  or  proposition  of  law  relating  to  the  sub- 
ject-matter of  the  suit  made  or  affirmed  by  one  side  and  admitted  by 
the  other;  {it)  even  assuming  that  the  Court  had  power  to  pass  such 
a  decree,  ia  not  enquiring,  as  it  was  bound  to  do,  into  the  objections  of 
defendant,  whose  pleaders  should  have  been  asked  whether  repudiation 
meant  that  the  original  offer  had  not  been  made  with  authority  or 
merely  that  it  was  withdrawn  and  the  acceptance  too  late ;  (m)  in  not 
making  any  inquiry  as  to  whether  defendant's  pleader  had  express 
authority  to  make  the  offer  of  the  15th  October;  (it;)  in  assuming  that 
the  said  offer  was  still  binding  on  the  24th  October,  and  in  proceeding 
to  pass  a  decree  in  accordance  with  its  terms  without  further  inquiry. 

ITeM,  therefore,  that  the  decrees  of  the  lower  Courts  must  be  set 
aside. 

A  pleader  has  not  power  without  express  authority  from  his  client 
to  bind  him  by  a  compromise        ... •        50 

Oivil  Procedure  Code,  1882,  Sections  620,  521,  522,  523,  525.— Om7  Procedure 
Code,  1882,  Sections  b20,  521,522,523,525,  622-- Power  of  Coutt  to 
inquire  into  objection  denying  validity  of  a  reference  to  arbitration — Revi- 
sion — Practice. 

Held,  by  the  Full  Bench,  that  it  ia  not  competent  to  a  Court,  upon 
an  application,  under  Section  525  of  the  Civil  Procedure  Code,  to  file 
an  award,  to  inquire  into  and  decide  objections  other  than  those  speci- 
fied in  Sections  520  and  521  of  the  Code. 

jtis  not  the  invariable,  though  it  is  the  usoal,  practice  for  a  High 
Court  to  refuse  to  intei-fere,  under  Section  622  of  the  Code,  when  the 
party  professing  to  be  injured  has  another  remedy  open  to  him. 

No.  134,  Punjab  Becord,  1888,  and  No,  49,   Punjab  Becord,   1893, 

OVeKTulOQ         •••  •••  •••  •••  s*^  •••  •••  •••  «••  2j 

„  „  „        „         Section  562.^0aths  Act,  187S,  Section  ll^Evidence 

given  ^  pereon  on  oath^  effect  of,  a$  regards  person  offering  to  be  hound 
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therehy-^Oivil  Procedure  Code,  1882,  Section  562.— Under  Sectiou  11  of 
the  Oaths  Act,  1873,  the  evidence  given  by  a  person  on  oath  is,  as 
regards  the  party  who  offered  to  be  bound  tberQ];)y,  conclnsive  proof 
merely  of  the  matter  stated  and  of  nothing  farther. 

Where,  therefore,  in  a  suit  by  plaintiff  for  Rs.  650  profits  lost  by 
plaintiff  through  the  default  of  N.  G.  and  another,  defendants,  to  deliver 
gram  daring  one  month  at  contract  rat-e,  and  for  Rs.  80  earnest-money 
paid  to  N.  C.,  it  appeared  that  one  D.  D.,  defendant,  who  made  the 
contract  as  a  broker  and  was  alleged  to  have  been  a  surety  for  its  due 
performance,  challenged  N.  G.  to  the  oath,  saying  that  if  N.  C.  would 
swear  that  he  (N.  G.)  had  not  received  the  earnest-money,  he  himself 
would  be  responsible  for  the  plaintiff's  claim,  and  the  said  N.  C.  there- 
upon swore  that  he  had  not  received  the  said  earnest-money,  held,  that 
such  statement,  on  oath,  merely  concluded  the  question  whether  N.  C. 
had  or  had  not  received  such  earnest-money. 

Beld^  therefore,  that  the  first  Court  had  erred  in  regarding  the  oath 
so  taken  as  per  se  sufficient  ground  for  decreeing  the  suit  as  against 
D.  D.  and  dismissing  it  as  against  the  other  defendants. 

Held^  further,  that  inasmuch  as  the  first  Coart  had  decreed  the  suit 
merely  on  the  oath  taken,  and  had  not  decided  any  of  the  five  issues 
which  it  had  framed,  the  lower  Appellate  Court  had  rightly  remanded 
the  case  under  Section  562  of  the  Civil  Procedure  Code  45 

Civil  Procedure  Code,  1882,  Section  562. — Order  of  remand  under  Section  b62^ 
Civil  Procedure  Code,  1882 — Erroneous  order— Powers  and  duties  of  Chief 
Court  when  hearing  appeal  from  iuch  order. 

Held,  that  when  a  certain  fact  is  the  basis  of  a  suit  and  there  is  no 
suggestion  that  the  inquiry  into  that  fact  by  the  first  Court  has  been 
insufficient  or  imperfect,  and  the  lower  Appellate  Court,  differing 
from  the  Court  of  first  instance  as  to  the  existence  of  that  fact,  has 
remanded  the  suit  under  Section. 562  of  the  Code  of  Civil  Procedare, 
the  Chief  Court,  when  hearing  an  appeal  from  the  order  of  remand,  is 
entitled,  when  it  finds  that  the  order  of  remand  should  not  have  been 
made  under  that  section,  to  itself  consider  and  decide  upon  the  trath 
of  such  fact,  and  is  not  boand  to  return  the  appeal  to  the  lower  Appel- 
late Court  for  decision  thereon      ...         ,^         56 

„  „  „         „  Section  x>&2.'^sAppeal  and  crosS'OhJBctione — Power  of 

appellant  to  defeat  cross  objections  by  withdraunng  from  appeal — Case  re* 
manded  to  lower  Appellate  Court  under  Section  562,  Oivil  Procedure  Code 
-■^  Default  of  appellant — Proper  order  for  lower  Appellate  Court  to  pass*  ^ 
The  first  Court  having  decreed  plaintiff's  suit  for  pre-emption  at  Rs.  492, 
plaintiff  appealed  to  the  Divisional  Court  as  to  the  price,  and  defendant 
cross-objected  that  plaintiff's  suit  had  not  been  filed  by  a  duly  qualified 
agent.  The  Divisional  Court  dismissed  the  suit  on  the  latter  groand, 
whereupon  plaintiff  appealed  to  the  Chief  Court,  which  remanded  the 
case  to  the  lower  Appellate  Court,  under  Section  562  of  the  Civil 
Procedure  Code,  for  decision  as  to  whether  plaintiff's  alleged  agent  had 
been  duly  authorised  to  institute  the  suit,  and  for  disposal  of  the 
appeal  if  the  suit  were  found  to  be  within  limitation.  At  the  date 
fixed  for  hearing  on  the  remand,  plaintiff  failed  to  appear,  whereupon 
the  lower  Appellate  Court  passed  an  order  (o  the  effect  that  the  appeal 

Digitized  by  VjOOQIC 


INDEX  TO  OlVrL  JODGMBITrS.  six 


1^  fferenees  are  to  ih%  No$,  given  to  the  casee  in  the**  Beeord.* 


No. 


mnst  be  dismissed  for  plaintiffs'  default,  and  that,  therefore,  defendant's 
cross-objection  failed,  and  could  not  be  entertained. 

Held,  that  inasmnch  as  the  case  had  been  remanded  by  the  Chief 
Ooart  merely  in  order  to  ^ve  plaintiff  an  opportanity  of  proving  that 
his  alleged  agent  was  duly  authorized  to  institute  the  suit,  the  lower 
Appellate  Court  should   have  held,  on  plaintiff's   default,  that  the 
previous  order  of  the  Divisional  Court  stood. 

Held,  farther,  that  when  once  an  appeal  has  come  to  a  hearing,  the 
Court  is  seised  of  the  appeal,  and  an  appellant  cannot  in  such  a  case 
defeat  a  cross-objection  by  withdrawing  from  the  appeal        86 

Oivtl  Proced'ire  Code,  1882,  Seotion  582.  -SeeSec^iw  588  (6),  infra. 

»9         9t  „         „         Section  hi^  {^),^' Appeal  from  order  of  Appellate  Court 

returning  plaint  for  amendment  or  for  presentation  to  proper  Court-^Civil 
troeedwre  Oode,  1882,  Section  63,  582,  588  (6). 

Held,  following  /.  L.  ff.,  Ill  All,  456,  that  an  order  of  an  Appellate 
Court  returning  a  plaint  for  amendment  or  for  presentation  to  the 
proper  Court  is  not  appealable  under  Section  588  (6)  of  the  Civil 
Procedure  Code,  that  clause  being  applicable  only  to  orders  passed  by 
(^onrts  of  first  instance         •         15 

99         9«  „         „         Section  591. — Ouardian  and  Wards  Act,  1890,  Seeti'm 

12  (8)  (6),  47 — Preliminary  order  as  to  custody  of  property — Revision-^ 
Civil  Procedure  Code,  1882,  Section  591. — At  the  hearing  of  an  appli- 
cation, under  Act  VIII  of  1890,  for  the  custody  of  the   person  and 
property  of  a  minor  at  the  time  living  with  his  step-mother,  the  Court 
by  an  interlocutory  order  issued   a  commission   to  a  certain   Munsif* 
to  make  a  list  of  the  property  of  the  minor  and  to  lodge  it  in   Court 
for  safe  custody,  care  being  taken  that  the  step-mother  was  given  the 
neoesnary  utensils,  clothes,   <&c.,  for  her  support  and  maintenance. 
The  step-mother  applied  to  the  Chief  Court  on  the  Revision  Side  to  set 
aside  the  order,  but  it  was  objected  on  behalf  of  the  respondent  that, 
inasmuch  as  an  appeal  from  the  final  order  of  the  lower  Court  in  this 
case     lay  to  the  Chief  Court,  the  order  in  question  was  not  open 
to  revision.     On  behalf  of  petitioner  it  was  contended   that,  the  prop- 
erty affected  being  iu  her  possession,  no  order  passed  in  appeal  could 
remedy  the  injury  caused  by  the  order,  which   was  ultra  vires  with 
reference  to  the  provisions  of  Section  12,  sub-section  (3),  clause   (6), 
of  Act  VIII  of  1890,  and,  further,  that  the  petitioner  was  not  bound 
to  appeal  against  an  order  appointing  the  respondent  guardian,  while, 
in  the  event  of  his  application  being  dismissed,  she  could  not  appeal 
against  the  order  in  question,  which  in  any  event  did   not  affecfc  the 
decision  of  the  case,  in  the  terms  of  Section  591  of  the  Civil  Procedure 
Code. 

Held,  that  the  order  in  question  being  passed  by  the  Court  for  the 
temporary  custody  and  protection  of  the  minor's  property,  and  the 
custody  of  the  Munsif  being  in  effect  the  custody,  of  the  Court,  did  not 
violate  the  rule  contained  in  Section  12  (3)  (h)  of  Act  VIII  of  1890, 
and  that  the  words  '*  any  person ''  in  the  said  clause  ooald  not  be  intev^ 
preted  to  include  the  words  "  the  Court." 
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The  Court  boing  satiflfied  that  this  was  not  a  case  in  which  the 
revisional  powers  of  the  Goart  shoiild  be  exercised^  dismissed  the  ap- 
plication                10 

Civil  Procedure  Oode,  1882,  Section  622.— See  Oivil  Procedure  Oode^  1882,  Sections 
520  and  623,  Revision. 

„        „  „         „         Section  623. — Small  Cause  Court  Ad,  1887,  Section  25 

— Second  application  for  revision  after  rejection  of  fir  it  application^^ 
—Civil  Procedure  Code,  1882,  l^edtions  622,  623  (5). 

Held,  that  there  is  nothing:  in  the  Civil  Procedure  Code,  or  in  the 
Small  Canse  Courts  Act,  1887,  to  prevent  the  Court  entertaining  a 
fresh  petition  under  Section  25  of  the  latter  Act  after  dismissal  of  a 
previous  petition  under  the  same  section. 

Heldf  further,  that  even  if  the  former  order  on  the  previous  petition 
could  be  held  to  be  a  bar  co  the  Court  entertaining  the  subsequent 
petition,  the  latter  could,  and  ought  to  be  treated  as  one  for  review  of 
judgment,  falling  under  clause  (6)  of  Section  623  of  the  Civil  Proced- 
ure Code,  which  is  wide  enough  to  include  unappealable  orders  of 
the  Court  hearing  the  application,  whatever  may  be  the  status  of  the 
Court. 

The  Court  has  inherent  power  to  remedy  injustice  by  a  re-oonsidera- 
tion  of  an  order  passed  by  it,  unless  precluded  by  a  rule  of  procedure 
or  practice      «.        23 

Compentation  for  improvements  By  mortgagee. ^^See  Mortgage,  No,  6. 
Compromiae. — Appeal — Civil    Procedure   Code,   1882,     Sections  375,   622 — Offer 

m^de  by  defendant  pendente  lite   to  settle  case — "  Compromise  "  ^-Deoree 
,    based  on  plaintiff's  a^epianee  of  offer-^ Offer  repudiated  by  defendant — 

Power  of  pleader  to  compro-nise  suii.^See   Civil   Procedure  Oorfa,  1882, 

SecUon  375. 

Conoealment — Fraud/ulent,  o/sal^.— See  Limitation  Act^  1877,  Section  18. 

Confinement'-Illegal.'See  Civil  Procedure  Code,  1882,  Section  336. 

Oonsxderafion. — Contract  Act,  1872,  Section  52 — Reciprocal  promises — Written 
Contract — Consideration  extraneous  to  terms  of  contract, — See  Contract 
Act,  1872,  Section  62. 

„  Promiisory    Note — Consideration — Inequitable     bargain  — Burden    of 

proof. — See  Promissory  Note,  No.  1. 

„  Document,  construction  of — Promissory  T^ote  or    achnowledgment  of 

liability — Suit  based  on  document  stamped  with  anna  stamp^^Admissibi" 
lity  of  document  in  evidence — Right  of  plaintiff  to  fall  back  on  original 
consideration— Evidence  Act,  1872,  Section  dlStamp  Act,  1879, 
Section  34, — See  Promissory  Note,  No,  2. 

OonsifucHon  of  Document. -^Punfab  Courts  Act,  1884,  Section  40—"  Questions  of 
law  involved  " — Burden  of  proof — Construction  of  deed. — See  Burden  of 
proof.  No.  6. 

n  n        19  Construction  of  document^^Provision  in  mortgage-deed 

regarding  interest.^See  Intereei. 
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GonsirueHon  cf  Document, — Suit  for 'pre-emption — Sale  or  contraei  to  seU — Oomtruo 
Hon  of  deed, — See  Pre-emption,  No.  6, 

„  „         „  Oonstruction  of  documerU — Promitsory  note   or  aehnow- 

ledgment  of  Uahility — 8uit  hosed  on  document  stamped  with  anna  stamp 
— Admissihility  of  document  in  evidence — Ritiht  of  plaintiff  to  fall  hack 
upon  original  consideration.     See  Promissory  NotCy  No.  2. 

H  „         „  Construction  of  document — Begistration  Act,  1877,  See- 

titms  17,  iid-^Partnership  or  co-owriership. — See  Begistration  Act,  1877, 
Section  17. 

,,  „         „  Construction  of  will — Bequest  to  Hindu  widow  asmsAik — 

Presumption  as  to  nature  of  beqffsst, — See  Will,  No.  3. 

Ccntraet  Act,  1872,-' Section  2S--Gontraet  Act  1872,  Section  2'^^Imm/yral  con- 
tract— Suit  for  rent  for  house  let  to  prostitute. — Plaintiff,  who  was  the 
owner  of  a  house  which  he  had  let  to  defendant,  a  prostitute,  in  the 
ordinary  way  of  hnsiness,  sued  for  recovery  of  the  rent.  It  appeared 
that  plaintiff  probably  knew  that  defendant  was  a  prostitute,  but  it 
was  not  shown  that  the  house  was  let  for  the  express  purpose  of  being 
used  as  a  brothel,  or  that  plaintiff  was  to  have  any  share  in,  or  receive 
rent  out  of,  defendant's  earnings  as  a  prostitute. 

Held,  that  the  agreement  was  not  immoral,  and  that  plaintiff  was 
entitled  to  recover  the  rent  due  thereunder        

,  „       „         Section  23. — Suit  for  recovery  of  money  paid   to  agent  for 

unlawful  purpose — Suit  instituted  before  execution  of  unlawful  object — 
Principal  and  agent  --Contract  Act,  1872,  Section  23 — Locus  penitentiao. 
Plaintiff  sued  on  the  allegations  that  he  paid  a  Bum  of  Bs.  800  to 
the  defendant,  a  friend  of  his,  to  procure  him  a  bride ;  that  defendant 
had  represented  that  this  sum  was  to  be  paid  to  the  bride's  father  in 
advance,  and  the  betrothal  performed  o>d  the  9th  Nauratra ;  that  no 
betrothal  had  taken  place,  and  that  defendant  on  being  asked  to  refund 
had  denied  the  receipt  of  the  money.  Defenfdant  denied  the  trans- 
action altogether.  The  first  Court  found  that  plaintiff's  allegations 
were  proved,  and  that  he  was  entitled  to  recover,  but  the  Divisional 
Judge,  on  appeal,  held  that  the  defendant  had  tindertaken  to  act  as  a 
mere  procurer,  that  the  contract  was  opposed  to  moraHty  and  public 
policy  and,  following  No.  116,  Pun; ah  Record,  1860,  dismissed  the 
suit  without  going  into  the  facts.  Plaintiff  appealed  to  the  Chief 
Court. 

Held,  that  inasmuch  as,  upon  the  true  construction  of  the  transaction, 
defendant  was  merely  a  go-between  or  agent  of  the  plaintiff  for  pay- 
ing the  money  to  the  bride's  father,  the  property  in  the  money  did  not 
pass  to  the  defendant,  but  remained  with  the  plaintiff  so  long  as  it 
continned  in  defendant's  hands,  or  until  it  was  paid  over  to  the  father 
cf  the  intended  bride. 

Held,  therefore,  that  the  suit  was  maintainable. 

A  person  who  pays  money  to  his  agent,  whether  on  the  agent's 
representation  or  of  his  own  motion,  for  an  unlawful  purpose  is  en- 
titled to  a  loeus  penitenttce,  and  can  call  back  his  money  at  any  time 
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before  the  purpose  is  executed,  nor  in  such  a  case  can  the  agent, 
merely  because  he  was  entrusted  with  an  unlawful  commission,  re- 
pudiate his  liability  to  refund  and  appropriate  the  money  to  his  own 
use. 

7.  L.  R,  XXm  Gale,  962;  J.  L.  E..  XVIII,  Mad,,  388;  No.  106, 
Punjab  Record,  1879;  No.  50,  Funjah  Record,  1880;  Na  116.  Funjah 
hecord,  1880  ;  No.  128,  Punjab  Record,  1889  ;  Taylor  v.  Bowert  (L.  fi. 
/.,  Q.  B.  D.,  291)  and  Kearley  v.  Thomson  (L.  B.,  XXIV,  Q.  B.  D.,747), 
referred  to        ,^         ...         ...         ,,,         ...         ...         ...         •       63 

OontractAct,  1872.  Section  SO.-- Provincial  Small  Oause  Court  Aci,  1887,  See- 
Hon  25 — Revinon — Wagering  transaction^  Written  contract — AdmissihiU'' 
ty  of  evidence  to  prove  that  contract  was  void  under  Section  30  of  ihe 
Contract  Act^Bvidence  Act,  1872,  Section  92.— See  Revision,  No.  6. 

„  „  „         Section  52. — Contract  Act,   1872,    Section  52 — Reciprocal 

promises'^Written  contract — Extraneous  consideration.  PlamtifE  had  a 
money  decree  against  one  L.  S.,  jagtrdar  of  Majra,  and  had 
possession  of  the  village,  the  revenue  being  then  payable  in  kind, 
by  virtue  of  a  patta  from  the  said  L.  S.  On  the  30th  May  1891, 
the  latter  granted  a  lease  of  his  fagir  rights  for  twenty  years  to  his 
son,  B.  D.,  and  the  defendant,  T.  S.,  in  equal  shares,  stipulating  to 
receive  Rs.  500  a  year  from  them,  and  they,  in  their  torn,  undertak- 
ing to  pay  Bs.  225  annually  on  account  of  cesses  and  the  nazrana  due 
to  Government  from  the  jagirdar  into  the  tahsil.  Of  the  balance 
Rs.  275,  one-half  was  to  be  paid  by  the  lessor  to  R.  D.,  and  out  of  the 
other  half  the  defendant,  T.  S.,  was  to  pay  Rs.  100  annually  to  the 
plaintiff  in  liquidation  of  his  decree  against  the  lessor,  and  Rs.  37-8-0 
to  the  lessor  himself.  On  the  3l8t  May  1891,  T.  S.  executed  the  bond, 
now  sued  upon*  in  favour  of  plaintiff,  whereby  lie  agreed  to  pay  the 
amount  of  the  plaintiffs  decree,  which  was  fixed  at  Rs.  1,400  in 
yearly  instalments  of  Bs.  100  each,  payable  before  Jeth  each  Sambat 
year  from  1948.  In  case  of  default;  the  whole  amount  due  at  the 
time  was  to  be  realizable  at  once.  On  the  said  date  platntiif  wrote  a 
docament  (called  a  receipt)  in  favour  of  T.  S.  and  R.  D.,  by  which 
he  declared  that  he  had  given  up  possession  of  the  village  which  he 
had  been  holding  under  thejagtrdar's  patta,  and  stipulated  that  he  would 
pay  the  revenue  due  on  account  of  the  lands  held  by  him,  as  owner  or 
mortgagee,  to  them.  PlaintifE  having  sued  to  recover  Rs.  1,250 
on  the  bond  upon  the  allegation  that  T.  8.  had  paid  him  Rs.  150  . 
only  of  the  stipulated  instalments,  and  had  failed  to  pay  the  rest,  T.  S. 
pleaded  that  the  consideration  for  the  bond,  viz,,  the  lease  of  his  jagir 
by  L.  S.,  had  failed  as  it  was  incapable  of  enforcement,  and  that  plaint- 
iff by  his  own  conduct,  in  paying  the  jagir  dues  to  L.  S.  contrary  to 
his  agreement,  was  precluded  from  soing  on  the  bond.  It  was  proved 
that  plaintiff  bad  paid  the  revenue  of  his  lands  direct  to  L.  S.  since 
Rabi  1892,  and  not  to  the  lessees  as  agreed  upon,  and  that  T.  S.  had 
realized  6a^at  for  XAari/ 1891.  The  first  Court  accepted  T.  S.'s  plea 
and  dismissed  the  claim  so  far  as  it  was  based  on  the  bond,  but  the 
Divisional  Judge,  on  appeal,  decreed  plaintiff's  suit  in  full  on  the 
ground  that  the  bond  was  an  independent  contract,  the  consideration 
being  the  release  of  L.  S.  from  his  liability  under  the  decree.  T.  S. 
appealed  ta  the  Chief  Court, 
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No. 
-^cld,  upon  the  facts  as  above  stated,  that  the  contract  between  plaint- 
iff and  T.  S.  was  contained  in  the  bond  and  the  so-called  receipt  read 
t^ether,  and  not  in  the  bond  alone,  and  that  plaintiff's  failure  to  pay 
the  jagfr  dues  to  T.  S.  and  R.  D.,  as  he  had  agreed  to  do,  was  a 
sufficient  ground  for  T.  S.  avoiding  his  contract  as  contained  ija  the 
bond. 

The  consideration  for  a  contract  is  extraneous  to  its  terms,  and  there 
is  no  legal  objection  to  proof  being  given  that  the  recital  of  the  con- 
sideration in  a  written  contract  is  incomplete  or  is  in  reality  something 

^^«^^t        .:        17 

Contract  Act,  1872.— S^e^h'otw  60,  61.— See  Partnership,  No.  2. 
«         »        »>        Section  217.— See  Partnership,    No,  2. 
»        II        II        Section   262.— See  Partnership,   No.  2. 
Omtradictory   Findings— Material  irregularity. See  Burden  of  proof.  No.  6. 
Co-ownership  or  Partner  ship. -^See  Partnership,  No.  1. 

Oo-sharers^Sale  of  share  in  residential  house   by   one  of   several  ^^Sgg    niril 
Procedure  Code,  1882,  Section  263. 

Cross  Ohjections.^See  Appeal  in   Civil  Cases,  No,  9. 

Custody  of  minor's  person    or  properiy.^See  Guardian  and    Wards  Act,   1890, 
Section        Minor,  No, 

Custody  of  TTi/e.— See  Eushand  and  Wife,  No.  2. 

Customr^L  Adcption.See  Hindu  Law— Adoption,  Nos.l,  2. 

91         II        „        Custom — Adoption  of  sister* s  son — Muhammadan  Jats  of  Zira 
tahsil,  Ferozepore    District. 

Found,  that  defendants,  upon  whom  the  onus  rested,  had  failed  to 
prove  that  by  custom  among  Muhammadan  Jats  of  the  Zira  tahsil, 
Ferozepore  District,  the  adoption  of  a  sister's  son  is  valid  in  the 
presence,  and  without  the  consent,  of  the  adoptive  father's  agnates         .,,    1 

„  „  „  Custom — Adoption  of  daughter* s  son — Qhumman  Jats  of  S%aU 
hot  District — Perversion  of  next  collaterals  to  Muhammadanism. — 
According  to  the  Bitcaj-i'am  of  the  Sialkot  District,  it  is  competent 
to  a  Ghumman  Jat  to  adopt  his  daughter's  son,  but  a  nephew 
has  a  prior  right  to  be  adopted.  Where,  however,  the  nephews 
had  perverted  to  Muhammadanism,  held,  that  it  lay  upon  them  to  prove 
that  they  were  entitled  to  be  adopted  in  preference  to  a  daughter's 
son,  and  that  their  existence  rendered  the  adoption  of  such  daughter's 
son  invalid,  and  thai  they  had  failed  to  prove  this. 

Found,  under  the  circumstances  of  the  case,  that  the  factum  of 
adoption  had  been  sufficiently  proved      ,..         ,„         ,,^        25 

Custow^^IL  Alienation. — See  Occupancy  Bights,  Nos.  2,  3 

J,         n  II  Qustom — Alienation — Distinction  between  gifts  inter  vivos 

and  fViKi-^Onus  probandi — Pathans  of  Peshawar  DM(nW.— Although 
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a  proprietor  has,  by  custom,  a  plenary  power  of  alienation 
inter  vivosy  it  does  not  follow  that  he  has,  by  custom,  a  power  of 
alienation  by  will,  and  the  onus  of  proving  that  he  has  the  latter 
power  rests  upon  the  party  taking  his  stand  on  the  will,  especially 
when  an  alienation  by  will  is  void  under  the  personal  law  of  the  pro- 
prietor. 

The  distinction  between  gifts  inter  vivos  and  wills  discussed  by 
OhcUterjif  J*    .••         •••         •••         •••         •••         •••         ,,,         ,,,         ^^^ 


No. 


24 


Oustom-^Il'  Alienation.'^Oustom'-AUenation—Oift  hy  ionless  proprietor  to  first 
eounn  who  was  also  his  uterine  brother -Awans  of  tahsil  Khuihah,  Shahpur 
District— One  M.,  a  full  proprietor,  before  his  death  executed  a  deed 
of  gift  of  his  land  in  favour  of  his  first  cousin,  who  was  also  his 
uterine  brother,  and  put  him  in  possession.  The  parties  were  Awans 
of  mauza  Mardwal,  Khnshab  tahsil,  Shahpur  District. 

Founds  that  the  said  gift  was  valid  by  custom  49 

„         „  „  Ousiom — Alienation — Suit  by  remote  revenioner  in  pres' 

enee  of  nearer  reversioner — Speculative  suit, — The  rule  that  where  a 
nearer  reversioner  is  precluded  from  suing  to  contest  an  alienation, 
or  colludes  with  the  alienor,  a  more  remote  reversioner  oan  sue,  has 
no  application  to  a  purely  speculative  claim  with  only  the  remotest 
chance  of  ever  having  any  practical  effect. 

In  the  present  case  the  plaintifEs,  according  to  the  genealogical 
table,  had  only  a  very  remote  chance  of  succeeding  to  a  small  portion 
of  the  estate  in  dispute. 

Held,  that  plaintiffs  were  not  entitled  to  sue  for  a  declaration  that 
an  alienation  should  not  affect  their  reversionary  rights. 

No.  7,  Punjab  Record,  1893,  and  No.  81,  Punjab  Record,  1896, 
loiiowed        •••        •••        •..         •••        •••         •••        •••         ,,,        _,,,         ^y 

J,        „  „  Custom — AlietULtion — Escheat — Right  of  proprietary  body 

to  contest  alienation  by  widow  of  childless  proprietor — Kangra  District-- 
Right  to  sue, 

Foundj  that  there  is  no  custom  by  which  in  the  Kangra  District,  the 
estate  of  a  childless  proprietor  escheats  (after  the  death  of  the  widow 
of  such  proprietor)  to  the  village  community  or  the  owners'of  the  sub- 
division in  which  the  land  is  situate. 

Although  under  the  existing  revenue  system  two  ingredients  of 
jointness  have  been  introduced  among  artificially  created  village  com- 
munities, t;/f.,  (i)  joint  right  in  the  waste  attached  to  each  village, 
and  (u)  joint  liability  for  the  revenue  assessed  on  the  village,  the 
right  of  escheat  is  not  a  necessary  consequence  of  such  jointness,  nor 
has  it  been  declared  to  be  so  by  any  statutory  provision. 

Held,  further,  that  even  if  by  custom  the  widow  of  a  childless  pro- 
prietor was  incompetent  to  alienate,  or  to  give  a  valid  title,  except 
for  necessity,  it  was  not  open  to  one  who  was  not  a  reversioner  to 
sue  to  set  aside  her  act,  and  that  in  such  a  case  the  plaintiff  must 
succeed  on  the  strength  of  his  own  title  and  cannot  derive  help  f rooi 
the  widow's  incapacity  to  alienate. 
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No. 

The  qnestion  as  to  the  rererfiionary  rigbta  of  the  proprietary  body 
in  SQch  oases  discussed  historically  by  ChaUer/i^  J.  ...  ...         61 

Outtcm^  JL  Alienation^ — Guttam — Alienation — Gtjt  by  widtw  in  favour  of  daughter 
married  after  death  cf  widows  Aw^&ai.d —Khanadamadi — Gujars  of 
Gujrat — Riwaj-i-am. — In  a  case  iu  which  the  parties  were  Gnjars  of 
Gojrat  District, /otinJ,  that,  the  right  which  a  landowner  has  to  make  his 
daughter  and  her  issue  heirs  in  Kkanaaamadi  cases  cannot  be  extended 
in  favour  of  snch  landowner's  widow,  and  that  the  widow  is  not 
entitled  by  custom  to  gift  her  late  hnsband's  land  to  her  daughter  ...  67 

fi         is  91  Custom — Alienation  hy  sonless  p'optietof — LocQS  standi 

of  remote  collaterals  to  ohject  to  alienation — Dhillon  Jats,  Lahore  Disttiet, 
— ^The  right  of  male  agnates  to  contest  alienations  by  sonless  propri- 
etors is  founded  on  the  fundamental  principles  on  >vhich  land  is  held 
among  agricultnral  tribes  in  the  Pnnjab,  and  so  far  from  there  being 
any  d  priori  presumption  against  the  locus  standi  of  male  agnates 
beyond  a  dertain  degree  of  relationship  to  object  to  snch  alienations, 
the  presumption  is  exactly  the  reverse. 

Held,  therefore,  in  a  case  in  which  the  parties  were  Dhillon  Jai«  of 
the  Lahore  District,  that  plaintiffs  who  were  related  to  the  alienor  in 
the  ninth  degree  were  competent  to  object  to  the  alienation  in  question. 

The  mere  facts  that  the  property  in  dispute  was  situate  in  a  large 
place  (mauza  Basin),  which  was  almost  a  town.,  that  land  was  held 
there  by  various  tribes,  and  that  numerous  alienations  had  taken  place 
therein  (but  almost  all  subsequently  to  1893)  without  objection  by 
male  agnates,  held  not  to  be  per  se  sufficient  to  establish  the  right  of  a 
sonless  proprietor  to  alienate  without  necessity  75 

„         „  „  Custom — Alienation— Gift     to    sisiir's    son  followed   by 

possession  and  mu(atif>n  of  names — "  Ancestrnl  property.** — In  a  case  in 
which  the  property  in  dispute  had  been  acquired  by  one  K.  jointly 
with  his  brothers,  but  had  never  been  held  by  their  father,  held,  that 
the  said  property  was  not  ancestral  property  qua  K.*s  collaterals. 

Eeld,  therefore,  that  a  gift  of  such  property,  followed  by  possession 
and  mutation  of  names,  by  E.  in  his  lifetime  to  his  sister's  son  was  not 
invalid  by  custom. 

Mutation  of  names  by  itself  does  not  in  every  case  constitute  a  valid 
transfer,  but  it  is  good  evidence  of  snch  transfer        ...         76 

„         „  „  Ouiiom-^ Alienation— Suit     by    son   in    presence    of 

his  father  to  contest  an  olifnation  by  an  agnate — Locus  standi  of  plaintif 
Sodhi  Khatris  of  tabsil  Zira,  Feroz^ore  DistrioL—ln  a  suit  by  plaintiff 
to  contest  an  alienation  by  his  father's  uncle,  it  appeared  that  plaintff's 
father  was  alive,  but  refused  to  join  in  the  suit.  The  qnestion 
referred  to  the  Full  Bench  was  whether,  under  such  circumstances, 
plaintiff  had  any  locus  standi  to  sue. 

Beld,  that  under  Customary  law  by  which  the  parties  were  governed, 
plaintiff  was  entitled  to  sue  to  set  aside  the  alienation  in  qnestion,  and 
that  the  District  Judge  had  ^rred  in  dismissing  his  suit  on  the  ground 
O^ihthAd  no  loom  standi  ...        ••#        ^••«       |84 
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Custom — IlL  Inheritance. — See  Abandonment  of   Worldly  Affaire. 

„         „  „  Custom — Succession— hight  (f  daughter  to  succeed   io 

her  father^s  first  cousin — Kanets  of  Kangra   District, 

Foundy  that  plaintiff  had  failed  to  prove  that,  by  custom  among 
Kanets  of  Kangra  District,  a  woman  is  entitled  to  succeed  to  the 
estate  of  her  father's  first  coasin  after  the  snccession  and  subsequent 
death  of  the  latter's  widow,  to  the  exclusion  of  the  agnatic  heirs. 

Semhle :  Among  Kanets  of  the  Kangra  District,  a  daughter  is 
entitled  to  succeed  to  her  father's  estate  to  the  exclusion  of  remote 
coiiaDerais      •••         •••         •••         «•«         •••         •«•         «««         ^^s         ««a 

„         „  „  Limitation  Act,   1877,   2nd   Schedule,   ArticW  93 — 

Suit  for  declaration  that  an  alleged  will  was  a  forgery,  and  that  testator 
hod  no  pnxcer  to  make  such  will — Custom — Succession  a f  daughter. — On 
the  death  in  1866  of  one  M.  M.,  who  left  a  widow  and  three 
danghters,  mutation  of  names  in  respect  of  his  propeiiiy  was  effected 
in  favour  of  the  widow,  who  applied  in  1877  to  have  mutation  in  re- 
spect of  three-fourths  of  the  said  property  effected  in  favour  of  the 
daughters,  in  virtue  of  a  will  purporting  to  have  been  executed  in  their 
favour  by  M.  M,  shortly  before  his  death.  This  application  was 
resisted  by  the  present  plaintiffs,  collaterals  of  M.  M.,  and  rejected  on 
the  pH'f^und  that  the  will  was  probably  a  forgery.  In  1872  and 
1887  the  widow  dealt  with  the  property  in  suit  as  her  own,  and  on 
the  second  occasion  plaintiffs  obtained  a  decree  declaring  that  her 
dealings  with  the  property  did  not  affect  their  reversionary  rights. 
In  1894  the  daughters  sued  the  widow  for  possession  of  three-fourths 
cf  the  said  estate  and  obtained  a  decree  on  a  confession  of  judgment. 
Plaintiffs,  who  were  no  parties  to  the  paid  suit,  in  November  1894, 
instituted  the  present  suit  for  a  declaration  that  (i)  the  said  will  was 
a  forgery  ;  {ii)  M.  M.  had  no  power  to  make  such  a  will,  and  that  if 
genuine,  it  was  never  acted  on  and  was  inoperative ;  and  (m)  that  the 
decree  in  favour  of  the  daughters  was  collusive  and  inoperative 
agrainst  their  rights  as  reversioners.  Defendants  pleaded  that  plaint- 
iffs' suit  was  barred  by  limitation ;  that  the  will  was  genuine ;  and 
that,  in  any  event,  the  daughters  were  entitled  to  succeed  in  preference 
to  male  collaterals  such  as  the  plaintiffs. 

Beld,  (i)  that  the  proceedings  in  1894  gave  rise  to  a  fresh  cause  of 
action,  and  that  the  suit  was  within  limitation ;  (ii)  that  the  alleged 
will  had  not  been  proved  to  be  genuine ;  and  (Hi)  that  no  special 
custom  had  been  proved  to  exist  among  the  parties  whereby  daughters 
were  entitled  to  succeed  in  the  presence  of  male  collaterals     , 

„        „  „  Custom — Succession — Ala   and   adna  maliks—Afauza 

Manahad,  tahsil  Moga,  Ferozepore  District, 

UeU,  that  in  mauza  Manabad,  tahsil  Moga,  Ferozepore  District,  an 
ala  malih  is  merely  entitled,  as  a  taluqdar,  to  6  per  cent,  on  the  rev- 
enue, and,  further,  that  on  the  death  of  an  adna  malih  without  issue, 
the  ]atter*s  estate  does  not  revert  to  the  ala  maliks,  but  to  the 
collaterals  of   the  deceased.  • 

Semhle :  In  the  said  village,  which  is  divided  into  pattis,  on  the 
death  of  an  adna  maltk  his  land  would,  for  default  of  nearer  heirs, 
become  shamilat  of  the  patti,  and  be  divided  among  the  paifidars     .„ 
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Oiutom — III.  Inhentance—Oustom. — Succemon— Lepz7trnacy— Chaddar-andazi 
marriage,  proof  of, — Plaintiff  claimed  to  succeed  to  part  of  the  estate  of 
one  K.,  on  the  gronnd  that  he  was  the  legitimate  son  of  K.  by  one 
Mnssammat  R.  D.,  who,  he  alleged,  bad  been  married  by  chaddar- 
andazi  to  K.  after  the  death  of  her  former  husband,  one  M.  Defend- 
ants denied  that  Mnssammat  R.  P.  had  ever  been  married  to  K., 
and  that  plaintiff  was  K.'s  son,  It  appeared  that  after  the  death 
of  M.,  K.  and  Mnssammat  R  .D.  lived  together,  and  were  regarded 
by  the  haraAari  as  man  and  wife,  and  that  plaintiff  after  K.'s 
death  was  entered  in  the  revenue  records  as  K.*s  son.  The  parties 
were  residents   of  the  Garshankar  tahsily   Hoshiarpur  District. 

Beld,  that  under  the  circumstances  abovementioned  it  had  been 
sufficiently  proved  that  the  ceremony  of  chaddar-andazi  had  actually 
been  performed,  and  that,  therefore,  plaintiff  was  entitled  to  succeed 
as  prayed. 

QncBf :  Whether  in  the  said  district  the  ceremony  of  chaddar-andazi 
is  necessary  to  validate  marriage •         13 

,i  „  Custom — Succession — Bespeclive    rights    of   daughters 

and  collaterals^ Sabzani    Lund   Biluehisy  Dera  Ghazi    Khan  Distriot — 
Riwaj-i-am. 

Found,  that  defendants  had  failed  to  prove  that,  by  custom 
among  Sabzani  Lund  Bilochis  of  Dera  Ghazi  Khan  District,  daugh- 
ters are  entitled  to  succeed  in  preference  to  collaterals. 

In  such  cases  the  mere  fact  that  the  daughter  has  married  in 
the  tribe  and  is  in  actual  possession  of  the  land  gives  her  no  right 
of   succession  superior  to  that  of  the  collaterals         •••         ..,         ...         37 

9»  „  Custom — Succession  to   childless  proprietor — Exclusion 

of  near  collaterals  by  proprietors  of  village — Village  founded  within 
boundaries  of  old  village — Right  of  collaterals  residing  in  latter  to  succeed 
to  land  informer — Succett^ion  of  adopted  son  in  his  natural  family — 
Riwaj-i-am. — In  the  present  case  it  appeared  that  mauza  Ferozabad 
had  been  founded  by  the  grandfather  of  the  two  deceased  proprietors, 
the  succession  to  whose  lands  was  in  dispute,  within  the  boundaries 
of  mauza  Rania.  The  two  proprietors  having  died  childless,  tho 
proprietors  of  mauza  Ferozabad  claimed  to  exclude  the  near  collaterals 
who  lived  in  mauta  Rania,  and  based  their  claim  on  an  entry  in 
the  Wajib'uUarz  to  the  effect  that  on  the  death  of  a  landowner 
without  issues  his  near  collateral  should  succeed  provided  he  lived  in 
the  same  paiti;  otherwise  the  landowners  of  that  patti  should  succeed. 
There  was  no  such  entry  in  the  Wajib-ul-arz  of  mauza  Ferozabad, 
but  it  was  contended  that  the  entry  in  question  applied  equally  to  that 
Tillage  inasmuch  as  it  had  been  founded  from  the  other. 

Eeld,  that  the  said  entry  was  very  unusual  and  not  very  reasonable, 
and  should  not,  therefore,  be  extended  to  mauza  Ferozabad  so  as 
to  give  the  proprietors  of  that  village  a  preferential  right  over  the 
near  collaterals. 

Eeld,  further,  that  the  decision  of  the  Court  in  No.  64,  Punjab 
Bec<yrdj  1893,  did  not  apply  to  the  present  case,  inasmuch  as  the 
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founder  o{  nauia  Ferozabad  did  not  go  and  acquire  land  in  a 
x^mote  village,  bat  merely  aesisted  in  founding  a  new  village  within 
the  bonndariea  of  his  old  village,  and  also  because  the  collaterals, 
aa  descendants  of  the  founder,  were  claiming  property  which,  so  far 
as  they  were  concerned,  was  ancestral  property. 

Heldy  also,  as  regards  the  confiictiog  claims  of  the  collaterals  inter 
s€y  that  an  adopted  son  and  his  descendants  are  entitled  to  succeed 
in  the  natural  family  of  such  adopted  son         «>••         ...         68 

CimIowi— If /.  Inhmianc9^ — Ouetom — Succession — Ghundawand  or  Pagwand  rule 
— Sindhu  Juts  of  Bagiana  Kalan,  Chunian  tahsil,  Lahore  District^ 
Burden  offnroof, — In  a  case  in  which  the  parties  were  Sindhn  Jats 
of  Bagiana  Kalan,  Chunian  tnhstly  Lahore  District,  fuund,  that 
plaintiffs,  upon  whom  the  onvs  rested,  had  failed  to  prove  that  in 
questions  of  succession  the  pai-ties  were  governed  by  the  Ghundawand 
and  not  by  the  Pagwand  rule         74 

„  „  Oustom^^Succession — Suit  hitween   co-pfoprieiors  of  vil- 

lage in  which  the  land  was  situate  and  deoeassd^s  near  agnates  residing  tn 
another  village— Finding  in  aprevinut  suit  that  one  of  the  co-proprietors 
Vfas  deceasid^s  collatsrol,  effect  of — Res  judicata — Dhillon  Jats  of  Narain- 
garh,  Amritsar  Bittrict — Plaintiffs,  who  were  residents  of  Bhntiwala 
in  the  Ferozepore  District,  claimed  certain  land  left  in  Naraingarh, 
Amritsar  District,  by  one  Mu^sammat  Premi,  widow  of  Attar  Singh, 
a  Dhillon  Jat,  on  the  ground  that  they  were  descendants  of  Bndh 
Singh,  grandfather  of  Attar  Singh,  one  plaintiff  being  his  son  and 
the  others  grandsons  and  great-grandsons.  The  defendants  were 
Dillon  Jata  of  Naraingarh,  but  claimed  no  relationship  with  the  de- 
ceased and  belonged  to  a  different  taraf  to  that  of  Attar  Singh.  On 
the  death  of  Mcssammat.  Premi,  defendants  obtained  mutation  of  names 
in  their  favour  despite  the  objections  of  plaintiffs,  who  therefore 
instituted  the  present  suit.  In  the  first  Court  defendants  pleaded, 
inter  aba,  that  plaintiffs  were  not  the  agnates  of  the  deceased's  hus- 
band, and  that  being  residents  of  another  village  and  district,  and 
having  had  no  connection  with  Naraingarh  or  the  family  of  the  de- 
ceased, they  were  excluded  by  law  and  custom.  The  first  Court  drew 
issues,  in  accordance  with  the  pleadings,  and  decided  them  all  in 
favour  of  plaintiffs.  Defendants  appealed  to  the  Chief  Court  on  the 
same  grounds  as  were  nrged  irj  the  lower  Court,  and  at  the  hearing  it 
was  also  contended  on  their  behalf  that  plaintiffs'  claim  was  barred 
by  a  judicial  decision  of  the  then  Assistant  Commissioner  of  Amritsar, 
dated  25tKAngast  1871,  by  which  defendants  were  declared  rever- 
sioners of  the  deceased  widow,  and  obtained  a  decree  setting  aside,  as 
far  as  their  interests  were  concerned,  a  certain  mortgage  effected  hy 
her  of  part  of  the  land  left  by  her  husband.  The  ground  upon 
which  the  defendants'  contention  was  based  was  that  in  the  former 
suit  the  widow  represented  the  interests?  of  the  reversioners,  and  that 
tba  decision  that  one  of  the  defendants  was  her  reversioner  bound 
the  present  plaintiffs  if  they  were  the  persons  by  agoatio  descent 
entitled  to  succeed  to  the  estate  left  by  her. 

Held,  overrnliDg  the  said  contention,  that  the  finding  in  the  former 
easii  waB.njercly  to  the  effect  that  the  defendant  in  question  was 
a  collateral  of  the  widow,  and  an  such  was  competent  to  contest  the 
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Widow's  mortgage,  and  that  the  said   finding  in  no  way  preolnded 
plaintiff  from  proving  that  they  were  nearer  collaterals  and  had  a 
preferential  claim  to  succeed  to  the  property. 

Found,  npon  the  evidence  that  plaintiffs  were  nearer  collaterals  than 
the  defendants* 

Eeldy  therefore,  that  the  plaintiffs'  relationships  being  established, 
they  were  the  warfsan  ekjaddi  of  the  deceased  widow's  hunband,  and 
their  common  ancestor  had  been  in  possession  of  the  land  in  snit, 
and  that  in  snch  a  case  there  was  no  authority  for  holding  that  the 
collaterals,  becauRe  residents  in  another  iriHage,  were  ezclnded  by 
the  other  proprietors,  in  the  deceased's  village,  though  not  related 
to  him  ...        ...         ...        ...         ...         ...        ...        78 

Custom — ///.  Inh^tanee, —  Custom — Succession — Issue  of  woman  whom  a  man 
could  not  legally  marry ^  hut  treated  hy  Mm  as  his  toife — Varutch  Hindu 
Jats  of  tahsil  Qujranwala — Riwaj-i-iim. 

Found,  that  no  cnstom  had  been  proved  amongst  Varaich  Hinda 
Jats  of  Gnjranwala  tahsil  whereby,  when  a  proprietor  has  throngh« 
ont  his  life  lived  with  a  woman  whom  lie  coald  not  legally  marry 
and  has  treated  her  as  his  wife  a)id  his  sons  by  her  as  ordinary  sons, 
snch  sons  succeed  to  his  estate  on  his  death       «         ...        87 

Custom — IV>     Marriage, — See  Custom — III,     Inheritance,  No,  4. 

Ciiitom — V,    Pre-emption,'^ See  Fre-emftion. 

"  Ddkhil  Khafij,"See  Custom— JL    Alienation,  No.  7. 

Damages^^Monthly  tenant  wrongfully  holding  over — Damages, — See  Landlord 
and  Tenant,  No,  2. 

Ihaik  of  Piatn^i/#— Pendente  lite.— See  Civil  Procedure  Code,  1882,  Section  365, 
and  Pre-emption,  No.  12. 

Declaratory  Decree— Speculative  suit, — See  Specific  Belief  Act,  1877,  Section  42. 

Decree. — Civil  Procedure  Code,  1882,  Section  108 — Money  paid  into  Court— 
Ex-parte  decree  upheld — Application  hy  decreS'holder  for  payment  of 
deposit— Limitation  Act,  1877,  -4c/,  11^— Execution  of  decree. — See  Civil 
Procedure  Code,  1882,  Section  108. 

Civil  Proeedu^e  Code,   1SS2,  Sffction  136— '' Decree'^-^Appeah-^See  Civil 
Procedure  Code,  1882,  Section  136. 

„  Civil  Procedure  Code,  1882,  Section  230 — Execution  of  deeree-^Limitation 
Act,  1877,  Ariicle  179  (it?).— See  Civil  Procedure  Code,  1882,  Section 
230. 

„  Applicaiion  for  execution  of  whole  decree  hy  one  of  several  joint  decree' 
holders — Dismissal  of  application — Appeal, — See  Civil  Procedure  Code, 
1882,  Section  231. 

„  Decree  for prC'Cmption — Civil  Procedure  Code,  1882,  Section  24A — Question 
whether  decree^Jutlder  hcu  paid  money  into  Court  unthin  hwe.— See  Civil 
Procedure  Code,  18S2,  Section  2U. 
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Decree. — Validity  of  attachment  in  erecution  of  decree, — Civil  Procedure  Code,  1882, 
Sections  274,  276.— See  Civil  Procedure  Code,  1882,  Section  274 

„  Arrest  and  imprisonment  in  erecution  of  decree — Subsequent  application 
stating  judgment-debtor's  intention  to  apply  to  be  declared  insolvent — fie- 
jection  of  application— Illegal  confinement — Duress, — See  Civil  Procedure 
Code,  1882,  Section  336. 

„         Decree  in  favour   of  a  plaintiff  who  was  dead  at  the  time. — See  Civil 
Procedure  Code,  1882,  Section  365. 
« 

„  Pre-emption— Decree  directing  money  to  be  paid  into  Court  by  certain  date, 
but  not  stating  consequences  of  non-compliance— Execution  of  decree — 
Limitation  Act,  1877,  Article  179.— See  Limitation  Aet,lS77,2nd  Sched- 
ule, Article  179,  No.  3. 

„  Declaratory  decree-^ Speculative  suit —  See  Specific  Belief  Act,  1 877,  Section 
42. 

Dedication  of  road  to  Public. — Easement — Right  of  way — Public  or  private  road — 
*^  Question  of  law  ** — Limitation  Act,  1877,  Section  26  — User  of  road  by 
public  for  less  than  20  years — Presumption  as  to  dedication — Englith  law 
— See  Easement. 

Diluvion  and  A  lluvion. — See  Alluvion, 

District  Judge. — Punjab  Courts  Act,  1884,  Sections  26,  75 — "Business**  and  "funC' 
tions  "  of  District  Court — Power  of  District  Judge  to  assign  function  of 
trying  a  case  to  Additional  District  Court — Case  in  excess  of  pecuniary 
limits  of  latter  Court* s  jurisdiction. — Section  75  of  the  Punjab  Courts 
Act  must  be  construed  in  consonance  with  Section  26  of  the  Act, 
and  it  is  therefore  not  competent  to  a  District  Judge  by  any  act  of  his 
under  sub-secfcion  (2)  of  Section  75  to  extend  the  powers  conferred 
on  Judicial  OflBcers  by  the  Local  Government  under  Section  26. 

The  "  business  in  the  Court  of  the  District  Jodge  "  spoken  of  in  Sec- 
tion 75  (1)  of  the  Act  means  business  it  has  to  dispose  of  as  the  Dis- 
trict Court,  and  the  "  function  "  mentioned  in  sub-section  (2)  of  the 
said  section  are  functions  proper  to  such  Court,  and  must  be  such  as  a 
Sub-Judge  of  the  highest  class  is  unable  to  discharge,  and  do  not  mean 
the  mere  trial  of  civil  suits  of  the  value  of  over  Rs.  5,000        46 

Districts — Immovable   Property  situate  in  different,  suit  for, — See  Cause  of  Action, 

Documsnt,  co7%struotion  of. — See  References  under  Construction  of  Documents. 

Documents,  order  to  produce^ — See  Civil  Procedure  Code,  1882,  Section  130- 

Duress. Civil  Procedure  Code,  1882,  Sertions  336,  3^7  A^ Arrest  and  imprisonment 

in  execution  of  decree — Subsequent  application  stating  judgment-debtor* s 
intention  to  apvly  to  be  declared  on  insolvent -^Rejection  of  application — 
Illegal  confinement — Duress. — See  Civil  Procedure  Code,  1882,  Section  336. 


Easement. — Easement — Right  of  way — Public  or  private  road — "    Question  of 
law^* — Limitation  Act,  1877,  Section  26— Piser  of  road  by  public  for  less 


!   or  private  road — " 
r  26 — User  of  road  by  2 
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than  20  years — Presumption  as  to  dedication — English  law- — The  prin- 
ciples of  the  English  law  regarding  the  presumed  dedication  of  a 
road  to  tho  public  arising  from  user  of  such  road  by  the  public, 
being  founded  on  reason  and  common  sense  and  conducive  to  public 
couTenience,  are  applicable  to  India. 

Held,  therefore,  that  the  user  of  a  road  by  the  public,  openly 
and  as  of  right,  is  8u£Qcient,  apart  from  tho  law  laid  down  in  the 
Limitation  Act,  1877,  Section  26,  to  raise  a  presumption  of  its  ded- 
ication to  their  use,  though  such  presumption  might  be  rebutted 
by  evidence  of  the  owner's  inteption  that  the  public  should  only 
have  a  permissive  user. 

In  the  present  case  the  evidence  clearly  showed  that  the  road 
in  dispute  had  been  used  as  a  public  road  for  at  least  10  years 
prior  to  suit,  but  the  Divisional  Judge,  treating  the  case  as  one 
of  prescription,  found  in  favour  of  defiendants,  because  20  years 
had  not  elapsed  since  the  road  was  opened  (Section  26  of  the 
Limitation  Act,   1877). 

Eeld,  under  the  circumstances  as  above  set  forth,  that  there  was  a 
presumption  that  the  road  had  been  dedicated  to  the  use  of  the 
public,  and  founds  upon  the  evidence  and  facts  of  the  case,  that 
defendants  had  failed  to  rebut  such   presumption. 

The  right  of  the  public  to  pass  over  a  public  road  is  not  in  the 
nature  of  an  easement  properly  so  called,  nor  is  it  acquired  by 
prescription  under  Section  26  of  the  Jjimitation  Act,  1877. 

A  preliminary  objection  on  behalf  of  the  defendants  that  there  was 
no  ground  for  admitting  a  further  appeal  in  the  cese  as  there  was 
no  "  question  of  law "  involved,  overruled  on  the  grounds  that  the 
questions  (a)  whether  plaintiff  had  not  acquired  a  right  of  way 
over  the  road  in  dispute  either  by  long  user  or  grant;  (h)  whether 
the  road  came  under  the  category  of  a  public  or  a  private  road, 
involved  consideration  of  points  of  law,  and  were  not  simple  questions 
of  fact. 

Held,  further,  that  the  Divisional  Judge's  error  in  law  in  decid- 
ing the  point  under  Section  26  of  the  Limitation  Act  was  of 
itself  a  suflBcient  ground  for  admitting  a  further  appeal,  though  it 
was  not  the  ground  on  which  the  appeal  was  admitted  by  the  Judge 
in  Chambers        ...         ...         •..         ...         •••         •••         •••         »«,         ««,  62 

Bjectment — Landlord  and  tenant — Suit  for  possession  by  tenant  who  had  been 
ejected^  Suit  instituted  more  than  one  year  after  ejectment— Jurisdiction 
of  Civil  Court—Funjab  Tenancy  Act,  1887,  Sections  50,  77  (3)  (9).— See 
Landlord  and  Tenant,  No,  3. 

Escheat. — Cvstcm — Alienation — Escheat — Bight  of  proprietary  Icdy  to  contest 
alienation  by  widow  of  childless  proprietor — hight  to  sue — Kangra  Dis- 
trict .^'See  Custom^^n.     Alienation,   No,  6. 

Estoppel. — Suit  for  possession  on  ground  that  a  certain  sale  was  invalid  as  against 
plaintiff  —  Plea  by  defendant  that  plaintiffs  acquiesced  in  sale — Acqui' 
escence — Estoppel, — See  Acquiescence, 
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Estoppel, — Mortgage  hy  widow — Decree  of  foreclosure  against  widow-^Jtegvlaiion 
XVII  of  1806 — hegularity  of  proceedings,  presumption  as  to — Suit  by 
reversioners  for  recovery  of  land  after  death  of  widow -^Limitation  Act^ 
1877,  2nd  Schedule^  Article  141 — Res  jndic&tsL-^ Estoppel — See  Limita- 
tion Act,  1877,   2nd  Schedule,  Article  141. 

„  Document y  construction  of—Begistration  Act,  1877,   Sections  17,  49 — 

Partnership  or  co-ownership — Abandonment —Estoppel — Limitation  Act, 
1877,   Articles  14:2,   \M.— See  Registration  Act,    \H7 7,  Section  17. 

Evidence.'^ Mortgage-deed  relating  to  immovable  property  compulsorily  registrable, 
but  registered  in  wrong  tiegistiy  Office — Admissibility  of  deed  in  evidence 
— Fraud. — See  Registration  Act,  1877,   Section  49, 

Evidence  Act,  1872.^  Section  91. — Document,  construction  of -^Promissory  note 
or  acknowledgment  of  liability — Suit  based  on  document  stamped  with 
anna  stamp — Admissibility  of  document  in  evidence — hight  of  plaintiff  to 
foil  back  on  original  consideration  Evidence  Act,  1872,  dection  91 — 
Stamp  Act,  1879,  Section  34. — Plaintiff  in  this  plaint  alleged  that 
"  on  the  17th  June  1897  defendant  raised  Rs.  500,  cash,  at  Lahore, 
"  and  wrote  the  promissory  note.  He  agreed  to  repay  the  money  by 
"monthly  instalments  of  Rs.  100,  and  further  agreed  to  pay  Re,  1 
"  per  cent,  per  mensem  as  interest,"  that  demand  for  payment  had 
been  made,  and  that  the  cause  of  action  arose  on  the  expiry  of  the 
period  for  the  payment  of  each  instalment,  the  suit  being  filed  on  the 
14th  October  1897  for  three  instalments  and  interest  as  above  stated. 
The  document  referred  to  had  affixed  to  it  an  anna  stamp,  and  was 
in  the  following  terms :— "  Received  from  Mr.  E.  G.,  Superintendent, 
Punjab  Dairy,  the  sum  of  Rs.  600  only,  as  advance,  repayable  by 
instalments  of  one  hundred  per  month,  and  to  bear  interest  at  Rs. 
12  per  cent.— 17th  June  1897."     It  was  signed  by  the  defendant. 

The  first  Court  dismissed  the  suit  on  the  ground  that  the  document 
upon  which  it  was  based  was  a  promissory  note,  payable  otherwise 
than  on  demand,  and,  being  insufficiently  stamped  as  such,  could  not, 
under  Section  34  of  the  Stamp  Act,  1879,  be  admitted  in  evidence  for 
any  purpose,  even  on  payment  of  a  penalty,  in  a  civil  suit.  Plaintiff 
applied  for  revision  of  this  order,  and  it  was  contended  on  his  behalf 
that  the  document  bore  a  dual  character,  as  a  promissory  note  and  as 
an  admission  of  liability,  and  was  admissible  in  evidence  as  an  acknow- 
ledgment. It  was  further  contended  that  the  Rs.  500  were  made  up 
of  advances  for  milk  made  at  various  times,  and  that  plaintiff  whs  in 
any  event  entitled  to  fall  back  upon  the  original  consideration  of  the 
contract. 

Held,  that  the  document  upon  which  plaintiff  based  his  suit  was  a 
promissory  note,  payable  otherwise  than  on  demand,  and,  being  in- 
sufficiently stamped  as  such,  could  not,  under  Section  34  of  the  Stamp 
Act  be  received  in  evidence  or  acted  upon  in  a  civil  suit. 

Held,  further,  that  plaintiff  was  not  entitled  to  aver  against  his 
plaint,  or  to  amend  his  plaint  in  such  a  manner  as  to  sue  on  the 
original  consideration. 

Eeld,  alsOy  that  from  the  frame  of  the  suit  it  was  dear  that  tho 
document  sued  on  embodied  the  contract  between  plaintiff  and  defend- 
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nnt,  and  was  the  contract  out  of  which  defendant's  liability  arose,  and 
that  nnder  Section  91  of  the  Evidence  Act  the  document  was  the  best 
evidence  of  the  contract,  and  no  other  evidence  of  the  terms  thereof 
could  be  given  ...         ...         •..         92 

Svidenee  Aci^  1872. — Section  92. — Provincial  Small  Oause  Oourt  Act,  1887,  Section 
25 — Bevision^Wagering  transaction — Written  contract — Admissibility  of 
evidence  to  prove  that  contract  was  void  under  Section  30  of  the  Contract 
Act^Evidence  Act,  1872,  Section  92.— The  Judge  of  the  Small  Cause 
(vourt  dismissed  plaintiffs'  suit  on  the  ground  that  the  evidence  proved 
that  the  written  agreement  sued  upon,  which  purported  to  be  ooe  for 
sale  of  silver,  was  not  a  bond  fide  transaction,  no  actual  interchange  of 
silver  being  contemplated,  but  merely  an  adjustment  of  profit  and  loss 
with  reference  to  a  difference  in  the  market  rates.  Plaintiffs  applied 
to  the  Chief  Court  for  revision  of  the  order  of  dismissal  on  the  ground, 
(1)  that  there  was  no  evidence  to  show  that  delivery  of  silver  was  not 
intended,  and  (2)  that  oral  evidence  was  inadmissible  to  contradict 
the  terms  of  the  written  agreement  according  to  which  silver  was 
to  be  delivered. 

Eeld,  that  as  there  was  evidence  on  which  the  Judge  of  the  Small 
Cause  Court  might  base  his  finding  that  the  transaction  was  a  wager, 
that  finding  should  not  be  disturbed  on  revision. 

Beld^  further,  that  the  oral  evidence  was  admissible,  under  the  first 
proviso  to  Section  92  uf  the  Evidence  Act,  for  the  purpose  of  invalidat- 
ing the  written  agreement. 

7.  L.  7?.,  X? II  Mad,.  480,  and  J.  L.  B.,  XII  Bom.,  685,  followed  ; 

J.  L.  B,,  IX.,  Oalc*,  791,  not  followed       85 

Execution  of  Decree, "^See  Beferences  under  Decree, 

p. 

Faqir. — See  Abandonment  of  Wordly  Affairs, 

Ferry, — Suit  by  Lessee  of  Oovemment  Ferry  for  recovery  of  /oils, — See  Small  Cause 
Court,  1887,  2nd  Schedule,  Article  13. 

Foreign  Courts  Suit  based  on  void  judgment  of, — See  Limitation  Act,  1877,  Sec- 
tion 14. 

F  raud,^Moftgage'deed  relating  to  imnwvable  prrperty  compulsorily  registrable,  but 
registered  in  wrong  Hegistry  Office — Admissibility  of  deed  in  evidence — 
Fraud, — See  Begistraiion  Act,  1877,  Section  49. 

„  Pre-emption — Fraudulent  concealment  of  sale — Limitation  Act,  1877,  Sec- 
tion 18,  knowledge  of  fads,  presumption  as  to. — In  a  suit  for  pre-emption 
it  appeared  that  the  deed  of  sale,  which  was  described  in  two  places 
in  itself  as  a  mortgage-deed,  was  dated  12th  December  1876,  and  was 
registered  on  the  same  date  at  the  tahsil,  three  or  four  miles  from  the 
village  in  which  the  land  in  suit  was  situate ;  that  the  marginal  wit- 
nesses were  residents  of  villages  other  than  that  in  which  the  vendor 
and  vendee  resided  and  where  the  land  was  situate  ;  that  from  1876 
till  1895  the  vendee  continued  to  be  recorded,  as  before,  as  tenant  of 
the  said  land ;  that  on  the  19th  September  1894,  a  measurement  clerk 
reported  that  a  sale  had  taken  place,  and  ,tbat  the  vendee  waa  in 
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possession ;  that  on  the  Ist  OotobeFJ895  mntation  ofniWAea  was  effected 
in  the  vendee's  favonr  bj  order  of  the  Tahsildar,  and  that  the  residents 
of  the  village  in  which  the  land  was  sitnate,  as  a  body,  were  not  aware 
of  the  sale.  The  plaint  was  filed  in  Febrnarj  189§y  concealment  of 
the-  sale. being  therein  alleged,  and  the  pre-emptor,  when  examined 
before  issues  were  framed,  pleaded  frand  by  which  he  had  been  deceiv- 
ed. The  first  Gonrt  decreed  the  claim,  finding  that  the  fact  of  the 
sale  became  known  to  plaintiff  on  the  1st  October  1895,  and  that  there 
had  been  fraadnlent  concealment  thereof,  but  the  Divisional  Jndge,  on 
appeal,  dismissed  the  suit  as  barred  by  limitation,  calcnlating  either 
from  the  date  of  registration  or  from  the  19th  September  1894. 

Plaintiff  fl^ppealed:  to  the  Chief  Court,  and  in  addition  to  the  facts 
above-mentioned,  on  which  his  allegation  of  frandnlent  concealment 
was  based,  further  nrged  in  support  of  such  allegation  the  fact  that 
on  the  death  of  the  vendor  in  1881,  his  son  was  recorded  as  owner  in 
his  place. 

£fdZi,  that  though  each  of  the*  faets  above  set  forth^.  when  taken 
alone,  might  be  merely  suspicions,  yet  when  found,  to  oonqnr,  they 
established  fraudnlent  concealment  within  the  meaning  of  Section  18 
of  the  Limitation  Act. 

Held,  further,  that,,frandnlent  concealment  having  been  established 
respondent,  upon  whom  the  ontts  rested,  had  not  proved  that  the  ap- 
pellant had  knowledge  of  the  sale  more  than  one  year  before  snit, 
which  was  therefore  within  time 

Fraud'^Punjab  Land  Revenue  Act,  1887,  Section  158  (2)  (astnt),  {xvi%%),^8uH  to 
set  cuide  award  of  arhitraters  appointed-  by  Bevenui  Officer  in.partition 
proceedings — Allegation  of  fraud,  hut  no  depute  as  to  Mile, — Plaintiffs 
sued  to  set  aside  an  award  of  arbitrators  appointed  by  a  Revenue 
Officer,  nnder  Chapter  X  of  the  Punjab  Land  Bevenue  Act,  1887,  in 
a  dispute  between  the  parties  about  partition  of  laud.  No  question  as 
to  title  was  raised,  but  plaintiffs  sned  on  the  ground  of  fraud,  inas- 
much as  they,  had  not  been  given  the  land  which  had  been  promised 
to  them. 

Held,  that  the  snit  would  not  lie,  plaintiffs'  onlv  course  being  to 
'  press  their  objections  before  tbe'Revenue  Officer,  ana  thereafter,  appeal 
to  the  superior  Bevenue  authority 

G. 

Qeneral  Clauses  Act,  1868.— Prs-<mp^ion — Punjab  Laws  Act,  1872,  Section  9— 
Bights  to  use  water  of  perennial  stream — ^* Immovable  property  '^ — Qeneral 
Olautes  Act,  1868,  Section  2  (5). 

Eeld,  that  inasmuch  as  the  water  of  a  perennial  stream  comes  out 
of  land,  the  right  to  use  such  water  is  "  a  benefit  arising  out  of  land," 
and  is,  therefore,  "  immovable  property  "  within  the  meaning  of  Sec- 
tion 2  (5)  of  the  General  Glauses  Act,  1868,  so  as  to  found  a  snit  for 
pre-emption  in  respect  of  a  sale  thereof  under  Section  9  <rf  the  Punjab 
Laws  Act,  1872       ,        • 

Ootsain  Fakirs.^-See  Abartdonment  of  Wordly  Affairs. 

Government  Ferry-^Suit  by  Lessee  of,  for  recovery  of  toUi.^^ee  8maU  [OoMse 
Court  Act,  1887,  2nd  Schedule^  Article  13. 
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Ouairdian  and  TTard.^Bea  jndioBisr-Omieston  hy  gua/rdioun  ad  litem  of  minor  to 
appeal  agavnat  decree — Qross  negligence  on  part  of  guardian-- Effect  of 
W4}h  decree, — Where  in  a  previous  suit  a  decree  was  passed  agaiudt 
the  present  plaintiff,  who  at  the  time  was  a  minor,  and  was  duly  repre- 
sented hy  his  mother  as  his  guardian  ad  litem,  held^  that  the  omission 
by  the  latter  to  appeal  on  his  behalf  from  such  decree,  notwithstand- 
ing that  there  were  excellent  grounds,  both  in  law  and  on  the 
facts,  for  an  appeal,  amounted  to  gross  negligence  on  her  part, 
and  that  under  such  circumstances  it  would  be  contrary  to  law  and 
equity  to  hold  the  plaintiff  bound  by  the  former  decree. 

The  position  of  a  guardian  ad  litem  of  a  minor  being  that  of  a 
fmstee,  he  is  bound  strictly  to  act  in  the  interests  of  the  minor,  and 
he  has  not  the  liberty,  as  long  as  he  retains  his  position,  of  abandon- 
ing the  case  as  he  would  have  were  it  his  own,  unless  such  aban- 
donment is  clearly  in  the  interests  of  the  minor.  Every  case  must 
be  judged  by  its  own  facts,  and  for  the  purpose  of  finding  oat  wheth- 
er such  guardian  was  guilty  of  laches  or  fraud  in  previous  pro- 
ceedings, the  Court  has  power  to  go  into  them  and  to  form  its 
own  conclusions  regarding  them 35 

Ouardtan  and  Wards  Act,  1890. — Application  to  remove  guardian  on  ground  of 
failure  tofurniih  security — Ez-parte  order  removing  guardian — AppU' 
cation  to  set  aside  ex-parte  order  procedure,  —Appellant  was  duly  ap- 
pointed ^ardiao  and  received  la  certificate,  but  the  order  of  the  Court 
appointing  him,  whild  directing  him  to  file  security,  did  not  specify 
the  amount  thereof,  or  th e  time  within  which  1 1  was  to  be  filed .  Subse- 
quently, on  an  application  by  respondent,  the  District  Judge  in  an 
e«-par^  order  directed  that  the  guardian  should  be  removed  on  the 
ground  that  he  had  not  furtiished  security  within  a  reasonable  time. 
The  guardian's  application  to  have  the  eoa-parte  order  set  aside  was 
rejected  on  the  ground  that  his  only  remedy  was  by  way  of  appeal 

therefrom. 

^. 

Seld,  that  the  District  Court  had  erred  in  holding  that  the  applica- 
tion to  have  the  ex-parte  order  set  aside  could  not  be  entertained,  the 
provisions  of  the  Civil  Procedure  Code  as  regards  procednre  being 
applicable  to  cases  under  the  Guardian  and  Wards  Act,  unless  the 
contrary  is  expressly  declared. 

Eeld,  further,  that  the  guardian  should  not  have  been  removed 
for  failure  to  give  security,  until  a  distinct  order  had  been  passed 
fixing  the  amount  and  the  time  within  which  it  was  to  be  filed,  and 
the  guardian  had  thereafter  ffdled  to  comply  with  such  order  ...  7 

„  M  »  »  »  Guardian  and  Wards  Act,  1890,  Sections  12  (8) 
(6),  47 — Prelimdnary  order  as  to  custody  of  property -^Bevision^Oivil 
Procedure  Code,  1882,  Section  691. — At  the  hearing  of  an  application 
under  Act  VIII  of  1890  for  the  custody  of  the  person  and  property  of  a 
minor  at  the  time  living  with  his  step-mother,  the  Court  by  an  interlo- 
cutory order  issued  a  commission  to  a  certain  Mnnsif  to  make  a  list 
of  the  property  of  the  minor  and  to  bdge  it  in  Court  for  safe  custody, 
care  being  taken  that  the  stepmother  was  given  the  necessary  uten- 
sils, clothes,  &c.,fQr  her  support  and  maintenance.  The  step-mother 
^>plied  to  the  Chief  Court  on  the  reyiaion  aide  to  set  aside  the  said 
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order,  but  it  was  objected  on  bebalf  of  tbe  respondent  tbat,  inasmucb 
as  an  appeal  from  tbe  final  order  of  tbe  lower  Court  in  tbis  case  lay  to 
tbe  Cbief  Coart,  tbe  order  in  question  was  not  open  to  revision.  On 
bebalf  of  petitioner  it  was  contended  tbat,  tbe  property  afEected 
being  in  ber  possession,  no  order  passed  in  appeal  cocld  remedy 
tbe  injury  caused  by  tbe  order,  wbicb  was  ultra  vires  witb  reference 
to  tbe  provisions  of  Section  12,  sub-section  (3),  clause  (6),  of  Act 
VIII  of  1890,  and,  furtber,  tbat  tbe  petitioner  was  not  bound  to  appeal 
against  an  order  appointing  tbe  respondent  guardian,  wbile,  in  tbe 
event  of  bis  application  being  dismissed,  sbe  could  not  appeal  against 
tbe  order  in  qaestion,  wbicb  in  any  event  did  not  affect  tbe  decision 
of  tbe  case,  in  tbe  terms  of  Section  59)  of  tbe  Civil  Procedure  Code. 

HeZcf,. tbat  tbe  order  in  question  being  passed  by  tbe  Court  for  tbe 
temporary  custody  and  protection  of  tbe  minor's  property, 
and  tbe  custody  of  tbe  Munsif  being  in  effect  tbe  custody  of  tbe 
Court,  did  not  violate  tbe  rule  contained  in  Section  12  (3)  (6)  of  Act 
VIII  of  1890,  and  tbat  tbe  words  "any  person*'  in  tbe  said  clause 
could  not  be  interpreted  to  include  tbe  words  'Hbe  Court." 

Tbe  Court  being  satisfied  tbat  tbis  was  not  a  case  in  wbicb  tbe  revi- 
sional  powers  of  tbe  Court  sbould  be  exercised,  dismissed  the  applica- 
tion        ...  t.*  ..•  •••  .vt  •••  .••  ..t  •••  •••  x" 

Ouardian  and  Wards  Act,  1890. — Guardian  and  Wards  Act,  1890,  Sections  S,  1 — 
"  Will  or  other  instruments^ — Nuncupative  vnll^Ajypointment  of  minor*  s 
heir  as  guardian  of  property. 

Held,  tbat  tbe  provisions  of  Section  7  of  tbe  Guardian  and  Wards 
Act,  i89Q,  do  not  apply  to  nuncupative  wills. 

'Held,  fartber,  tbat  inasmucb  as  a  minor's  heir  is  peculiarly  in* 
terested  in  tbe  good  management  of  tbe  property  to  wbicb  be  bopes 
to  succeed,  tbere  is  no  objection  to  tbe  appointment  of  such  a  person 
as  guardian  of  tbe  minor's  property  as  distinct  from  tbe  minor's 
person  ...         *••         •••         •••         •••         •••         •••        •*•         •••        9^ 

H. 

Hindu  Law — Adoption, — Adoption  of  brother-in-law's  son-^Hindu  Law  or  Custom — 
Sikh  Khatris  of  Rawalpindi  ^Burden  of  proof — "  Agricultural  tribe  **-•» 
One  K.  S.,  a  Sikh  Khatri,  ol  the  Bindra  section,  having  adopted  G.  S., 
bis  wife's  brother's  son,  plaintiff  sued  for  a  declaration  tbat  the 
adoption  was  invalid  by  custom  and  would  not  affect  bis  reversionary 
rights.  It  appeared  that  tbe  families  of  plaintiff  and  E.  S.  bad  held 
land  for  at  least  two  generations,  and  tbat  the  total  ancestral  land  in 
tbe  possession  of  K.  S.  was  about  4  ghumaos  5  kanals.  The  lower 
Courts  decreed  plaintiff's  claim  on  the  ground  that  defendants  bad 
failed  to  prove  tbat  the  said  adoption  was  valid  by  custom. 

Held,  tbat  though  tbe  primary  rule  of  decision  in  a  suit  of  the 

present  character  is  castom,  there  is  no  necessary  legal  presumption 

that  a  particular  custom  bearing  on  tbe  point  in  issue  exists.  Section  5 

of  the  Punjab  Laws  Act,  1872,  only  casting  on  the  Court   the  duty  of 

enquiring  whether  there  is  any  such  custom  binding  on   the  parties, 

fknd,  if  there  is,  to  decide  the  suit  in  accordance  therewith. 
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Edd,  farther,  that  under  Hinda  Law,  which  was  the  personal  law 
of  the  parties,  the  adoption  in  question  was  perfectly  valid. 

Hdd^  therefore,  that  plaintiff  who  was  suing  to  set  aside  an  adoption, 
which  was  valid  hy  the  personal  law  of  the  parties,  on  the  ground 
that  it  was  invalid  by  custom,  must  fail  if  the  custom  upon  which  he 
relied  was  not  proved,  and  that  he  was  accordingly  bound  by  the 
rules  of  pleading  to  establish  that  custom  affirmatively. 

ffdd,  further,  that  inasmuch  as  Kbatris  do  not  ordinarily  form  an 
agricultural  but  a  trading  community,  the  usages  of  agriculturists 
cannot  be  presumed  to  apply  to  them,  and  therefore  that  plaintiff 
could  not  claim  the  benefit  of  the  presumption  laid  down  by  the  Full 
Bench  in  No.  50,  Punjab  Record,  1893,  so  as  to  shift  the  burden  of 
proof  from  himself  to  defendants. 

Found,  upon  the  evidence,  that  plaintiff  had  failed  to  prove  that  by 
custom  among  the  parties  the  adoption  of  a  wife's  brother's  son  was 
invaiici  «««        •••        ••■         •■•        •••        •••        •••        •••         •••        vTt 

Bindu  Law, — Adoption  of  daughter's  son — Hindu  Low — Banias  of  Jagraon 
'^Burden  of  proof'-^Orndssion  to  perform  rertain  ceremonies, — Plaintiff 
sued  for  a  declaration  that  a  deed  of  adoption  whereby  defendant  Ko. 
1,  plaintiff's  brother,  adopted  his  daughter's  son,  was  invalid,  and  would 
not  affect  plaintiff's  reversionary  rights.  Plaintiff  admitted  the 
factum  of  adoption,  but  contended  that  it  was  illegal  by  "  law  and 
custom,^'  and  was,  moreover,  invalid  owing  to  the  non-performance  of 
certain  necessary  ceremonies.  The  parties  were  hanias  of  Jagraon. 
The  lower  Courts  dealt  with  the  question  as  one  of  custom,  and  dismiss- 
ed the  suit  on  the  ground  that  the  adoption  had  not  been  proved  to  be 
invalid  by  custom  among  the  parties. 

Held,  that  the  parties  being  hania  residents  of  a  town,  o£  the 
ordinary  mercantile  class,  were  governed  by  Hindu  Law  and  not  by 
custom,  and  that  plaintiff  had  failed  to  prove  that  under  Hindu  Law  a 
daughter's  son  was  not  a  proper  person  to  be  adopted. 

Held,  further,  that  the  factum  of  adoption  not  being  disputed,  and 
the  daughter's  son  being  a  person  who  might  legally  be  adopted,  the 
adoption  was  not  invalid  on  account  of  the  omission  o£  any  particular 
ceremony. 

I.  L.  R.,  XVII  All,  294,  followed      97 

Hindu  Law — Alienation, — Hindu  Law — Liability  of  son  for  father's  debt  —Onus  of 
proving  that  debt  was  incurred  for  immoral  purposes — Minor  son — "  Antece- 
dent," meaning  of, — There  being  no  reason  why  a  minor  son  should 
not  just  as  much  as  an  adult  son  be  under  a  pious  obligation  to  dis- 
charge his  father's  debts,  the  onus  of  proving  that  a  father's  debts 
were  immoral,  when  it  is  sought  to  set  aside  an  ^ienation  by  the  father, 
lies  no  less  upon  minor  sons  than  upon  adult  sons,  the  former  being  in 
no  better  position  than  the  latter. 

In  1892  one  G.  C.  mortgaged  six  houses  to  one  T.  D.  for  Bs.  5,500 
by  two  deeds,  and  out  of  the  consideration  Bs.  3^000  was  for  the  payment 
of  an  antecedent  debt  and  Bs.  2,500  was  taken  by  Q.  C.  in  cash,    G.  C« 
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then  rented  the  booses  from  T.  D.,  and  ezecated  leases  to  him.  In  1 894 
T.  D.  brought  two  suits  against  G.  C.  for  possession  of  the  booses,  and 
obtained  two  decrees  for  possession  with  costs  in  the  two  cases  amoont- 
ing,  respeetiTclj,  to  Bs.  329  and  Ks.  827.  On  the  24th  Aogost  1895 
T.  D.  exeooted  the  decrees  for  costs  and  attached  the  six  booses,  and 
farther  prayed  that  a  som  of  aboot  Rs.  7,000  which  was  doe  to  him 
under  the  mortgage-deed  should  be  reserved  aod  the  houses  sold,  the 
proceeds  being  applied  towards  tho  satisfaction  of  the  sums  due  on  the 
decrees.  The  minor  son  of  O.  G.  objected  to  the  attachment,  but  his 
objection  was  dismissed.  Ho  accordingly  filed  the  present  suit  on  the 
20th  February  1896  for  release  of  the  houses  from  attachment^  and  it 
was  contended  on  his  behalf  that  O.  G.'s  debts  were  incurred  for 
immoral  purposes,  and  that  the  onus  of  proving  that  they  were  not  so 
rested  in  this  case  upon  T.  D.  because  (a)  the  son  was  a  minor,  and 
(6)  Bs.  2,500  of  the  original  debt  having  been  taken  in  cash  by  G.  C. 
at  the  the  timye  of  mortgage  was  not  an  antecedent  debt 

Held,  that  the  minority  of  the  son  was  no  reason  why  the  burden  of 
proof  should  be  shifted  from  him. 

Held,  further,  that  inasmuch  as  there  were  decrees  for  Rs.  329  and 
Bs.  327  against  G*  G.  at  the  time  when  plaintiff  instituted  the  present 
suit,  such  decrees  were  antecedent  debts  wbich  plaintiff  was  under  a 
pious  obligation  to  pay  unless  he  could  prove  that  they  bore  an  immoral 
taint. 

**  Antecedent  debt"  means  with  regard  to  a  mortgage  ''  debt  ante* 
cedent  to  the  transaction."  and  in  the  case  of  a  proceeding  by  suit-*'  a 
debt  antecedent  to  the  suit." 

I.  L.  B.,  XX  Oalc.,  328,  followed. 

As  regards  the  contention  that  though  the  amounts  of  the  deerees 
might  be  antecedent  debts,  yet  that  this  did  not  apply  to  the 
whole  of  the  mortgage  money  due  on  the  mortgages,  held,  that 
inasmuch  as  the  decrees  for  possession  and  the  order  in  execution 
for  sale  of  the  houses  subject  to  T.  D.'s  mortgages  substantially 
charged  the  whole  mortgage-money  on  the  property,  plaintiff  in 
suing  to  set  aside  orders  passed  against  him  in  f  ortherance  of  T. 
D/s  remedy  for  his  debt,  was  attempting  to  set  np  bis  right 
against  the  creditor's  remedy  for  his  debt,  wbich  on  the  authority  of 
/.  L.  B.,  XllI  Oalc,,  21,  he  could  not  be  allowed  to  do. 

Found,  on  the  evidence,  that  plaintiff  had  failed  to  prove  that  the 
debtsofG.O.  were  for  immoral  purposes .„         72 

HoUday-^Hecuring  civU  cases  on.— See  Punjab  Courts  Act,  1884,  Section  67. 

Husband  and  Wife.—Punjah  Courts  Act,  1884,  SecHon  40  (t)  (ti)-— "  Point  of 
lawinvolved^*--Qw8Hona$to  burden  of  proof— Separation  deed  betwem 
husband  and  wife '^Allegations  of  misconduct  on  part  of  wife — B§vi$ion^ 
Civil  Procedure  Oodsy  Section  622. 

The  Divisional  Judge  granted  a  certiffcate  of  appeal,  under  Section 
40  of  the  Punjab  Courts  Act,  to  the  effect  that  "  a  question  of  law  iB 
*<  involved^  namely,  whether  a  child  bom  in  the  lif etimo  of  its  father 
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"  i^ not  preapmed  to  be  a  legitimate  one,  f^nd  whether  the  onu$  pro- 
"  bandi  was  not  on  the  defendant-appellant  to.  prove  the  unchastity  of 
"  his  .wife,  and  whether  it  is  not  a  qneption  of  '  no  proof  '  abont  the 
**  finding  of  nncbastitj  of  the  plaintiff-respondent,  and  that  the  case 
**  is,  in  my  opinion,  of  suflBcient  importance  to  .  justify  a  further 
"appeal.'' 

E6ld,  that  the  certificate  on  the  question  of  onus  probandi  and  the 
mode  of  decision  was  not  one  comtemplated  in  the  Act,  and  was  bad, 

8emble :  The  right  construction  of  the  word  *'  involved  "  is  that  it 
applies  to  the  case  rather  than  to  the  appeal  which  is  to  be  certified 
under  snb-seotion  (t)  (d),  or  admitted  under  sub-section  (ti)  of  Section 
40  of  the  Act,  and  includes  points  which  may  be  raised  by  way  of  de- 
fence in  an  appeal. 

But,  heldi  that  the  Divisional  Judge  had  acted  witl|  in^t^i^al  irregu- 
larity, within  the  meaning  of  Section  622,  of  the  Qiyil  P|coc«4^re  Code, 
inasmuch  as  (I)  he  had  started  a  new  ground  of  ^efeiace  pot  pleaded 
by  the  defendant,  vtz^^  that  the  agreement  for  s^par^t^oi^  between  the 
defendant  and  his  wife  (the  plaintiff)  was  obtained  under  pressiiire,  and 
should  not  be  enforced ;  (2)  he  had  absolved  the  defendant  from  liabili- 
ty, although  finding  that  defendant  had  committed  a  breach  of  the 
agreement  from  the  ^beginning ;  (3)  he  had  wro;igly^d^ided..the  ques- 
tion of  onus  of  proof  as  regards  breach  of  the  terms  of  the  agreement, 
and  (4)  he  had  dealt  in  generalities  and  conjeotures  about  plaintiff's 
general  bad  conduct  instead  of  giving  definite  findings  on  thjB  evidence 
as  regaids  specific  misbehaviour  on  her  part. 

Although  Hindu  Law  does  not  recognize  divorce^  the  mfbtriage  tie 
being  indissoluble,  yet  where  the  finding  of  a  Qpurt,  in  a  suit  by  the 
wife  for  maintenance,  would , put  an  end  to'  the  plajpftiff's  conjugal 
rights,  make  her  an  outcast,  and  probably  drive  Jier  into  the  streets 
for  her  livelihood,  the  evidence  as^  ta  ^nliery.imd  immorality  on  her 
.  part  should  be  of  a  definite  <;haraQte^as  well^  «,c^^n^  .^^4  ?e}iable, 
before  the  Court  acts  upon  it  for  the  purpose  of  diBmiB>j|ig;jhe|*;fiuit. 

Section  j622  of  the  Civil Proce^TiraCpd^j^li^ys .dawn.^evcox^diitipns 
under  which  the  Court  may  revise  the  proceedings  of  sujbordinate 
Courts,  and  its  powers  of  interference  is  subject  to  these  conditions. 
But  once  the  jurisdiction  to  revise  is  >eet4bl]«|wdv  on  ^any^^  o€  the 
grounds  specified  in  the  first  part,  of,  th^.. said  seption,  there  is  no 
limitation  imposed  on  the  power  of  the  Court  as  to  the  mode  of 
disposal.  The  section  is  intended  to  arm  the  Court  wdth  .the  power 
of  remedying  injustice  in  cases  not  subject  to  appeal  ander-certain 
specified  cireiimetances,»4hd,*  therelore,.  when  *th»  grounds  of  juris- 
.  diction  are  established  and  a  fit  case  shown  for  the<eieroiset  of  its 
powers,  there  is  nothing  in  the  section  to  preclude  the  Court  from 
finally  disposing  of  the  case  itself  beoause  points  of  fact, ,  and  not 
points  of  law,  are  involved. 

The  Court  finding  that  defendant  had  entirely  failed  to  prove 
breach  of  the  conditions  of  the  agreement  between  him  and  plaintiff 
on  the  part  of  plaintiff,  or  that  the  latter  bad  been  guilty  of  any 
isBmorality,  flet  aside  the  order  of  the  Divisional  Court,  and  998tored 
Ibat^eweo  vdlich  jftlaintiff  had  obtained  in  the  £rat^ourt    •••        ,.,        41 
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Husband  and  wife, — Custody  of  wife — Conduct  of  husband — Discretion  of  Court^^ 
In  salts  for  the  castody  of  the  person  of  a  wife,  the  Gonrt  reqiiires 
from  the  hnsband  proof  not  merely  that  he  is  the  husband  of 
the  woman,  bat  also  that  he  has  done  nothing  to  forfeit  his  right  to 
sach  special  relief  by  failure  in  his  own  ddty  towards  his  wife.  He 
has  to  show  not  only  that  he  is  not  estopped  from  exercising  a  claim 
or  privilege,  bat  that  he  has  done  his  duty  in  the  matter  towards  his 
wife  so  as  to  entitle  him  to  claim  this  extreme  exercise  of  authority 
on  his  behalf. 

Where  it  appeared  that  plaintiffs  wife,  of  whom  custody  was  sought^ 
had  some  time  previously  absconded  with  another  man,  against  whom 
plaintifE  instituted  criminal  proceedings  under  Section  498  of  the 
Penal  Code,  which  he  subsequently  compromised  by  divorcing  his 
wife,  and  that  the  defendant,  B.  S,,  thereafter  married  the  said 
woman  by  karetoa,  held,  that  inaRmuch  as  plaintifE  had  done  all  he 
could  to  divest  himself  of  connection  with,  and  responsibility  for,  his 
wife;  the  Court  was  not  justified  in  putting  in  force  the  discretionary 
power  vested  in  it  and  giving  plaintiff  a  decree  for  the  custody  of  his 
wize    •••         •••         •••         •••         «••         •••         •••         •••         •••         •••        'v 

I. 

jUegal  Purpose —Money  paid  for.     See  Oontraet   Act,  1872,   Section  23,   No.   2. 

Immoral  Contrart,—See  Contract  Act,  1872,  Section  23,  No.  1. 

"  Immovable  Property**  1  Suit  for  imm^otahle propreiy  siiucUe  in  different  districU 
— Joint  suit  by  reversioners  against  person  in  wrongful  possession* — See 
Cause  of  Action* 

,,  „  Pre^emfption'-' Bight  io  use  water  of  perennial  stream — 

^^  Imwiovahle  property  " — See  General  Clauses  Act,  1868. 

„  „  Oovemment  ferry — "  Immovable  property  " — Suit  by  lessee 

fw  reoorery  of  tolls.—  See  Somali  Came  Court  Act,   1887,   2nd  Schedule^ 
Article  13. 

Imprisonment  in  execution  of  decree. — See  Civil  Procedure  Code,  1882,  Section 
336. 

Improvements  by  mortgagee  in  PoMc«#«m.— See  Mortgage,  No.  6. 

Inequitable  boryain.— See  Promissory  Note,  No.  1. 

Interest. Construction  of  doeumenf — Prcvisicnin  mcrtgage-deed  regarding  interest* 

In  the  case  of  a  mortgage-deed  in  which  there  is  a  rate  of  interest 

fixed,  without  any  specific  condition  that  its  payment  shall  cease  on 
a  certain  contingency,  and  a  clause  specifying  a  date  of  redemption 
and  conditional  sale,  it  is  generally  to  be  held  on  a  consideration  of 
all  the  terms  of  the  deed  taken  togethtr,  in  the  absence  of  dear 
intention  to  the  contrary,  that  the  contract  does  not  contemplate  the 
cessation  of  interest  from  the  date  when  the  payment  of  the  capital 
sum  becomes  due. 

When,  therefore,  a  mortgage-deed  provided  that  the  mortgagor  was 
to  remain  in  possession,  paying  interest  on  the  mortgage-money  at  6 
per  cent,  per  annum  half-yearly;  that  on  default  of  payment  of 
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interest  compound  interest  was  to  be  charged ;  that  on  default  of 
payment  of  interest  for  foar  saccessive  half-years,  possession  was  to 
be  given  to  the  mortgage  and  the  prodace  of  the  land  was  to  betaken 
in  lieu  of  interest ;  that  the  mortgaged  property  was  to  be  redeemed 
within  six  years,  and  if  not  then  redeemed,  the  mortgage  was 
to  become  tp'o,  faet'*  a  sale  ;  and  ifc  appeared  that  there  had  been  no 
breach  of  the  condition  regarding  the  failure  to  pay  interest  for  fonr 
successive  half-year»  previons.  to  the  end  of  the  six  years  allowed 
for  redemption,  but  that  subsequently  to  the  expiry  of  the  said 
period,  there  had  been  a  failure  to  pay  interest  for  four  successive 
half-years. 

Eeld,  that  as  there  was  no  condition  that  interest  should  cease 
to  run  on  the  terms  stated  after  the  expiry  of  six  years,  defendant'ii 
failure  to  pay  interest  for  fonr  successive  half-years  after  the  expiry 
of  the  six  years  allowed  for  redemption  was  a  clear  breach  of  the 
terms  of  the  contract  and  entitled  plaintiff  to  obtain  possession  of 
the  land  as  mortgagee,  and  th:it  he  was  not  bound  to  resort  to  the 
other  relief,  which  he  might  have  claimed,  of  foreclosure        ...         ,,,77 

J. 

Joinder  of  Causes  of  Action, — See  Oaute  of  Action. 

Joinder  of  parties. — Pre-emption — Mortgage  by  conditional  sale — Failure  by  pre- 
emptors  to  tender  amount  due  on  mortgage  after  notice^  effect  of — Plaintiff 
in  pre-emption  suit  acting  banami — Joint  suit  for  pre-emption  by  numerous 
occupancy  tenants — Price  to  he  paid  by  pre-emptors  on  foreclosure  of 
mortgage — Punjab  Laws  Acty  1872,  Sections  13,  14,  15. 

Held,  that  in  the  case  of  a  foreclosure  of  mortgage  by  conditional 
sale,  the  failure  on  the  part  of  the  pre-emptor  to  tender  the  amount 
due  on  the  mortgage  after  notice  duly  served  upon  him,  does  not 
involve  forfeiture  of  his  right  of  pre-emption,  the  provision  as  to 
forfeiture  contained  in  Section  14  of  the  Punjab  Laws  Act,  which 
deals  with  sales,  having  been  intentionally  omitted  in  Section  15 
of  the  Act  which  deals  with  foreclosures. 

Held,  further,  that,  thongh  when  it  is  proved  that  a  plaintiff 
in  a  pre-emption  suit  is  acting  banami  the  Court  should  refuse 
the  nominal  plaintiff  a  decree,  a  plaintiff  in  soch  a  suit  is  not 
disentitled  to  a  decree  merely  because,  in  order  to  raise  funds  for 
the  maintenance  of  his  suit,  he  has  ent-ered  into  an  agreement 
with  other  persons  as  to  what  he  will  do  with  the  land  if  he  gets 
it,  any  subsequent  transfer  of  such  land  by  the  plaintiff  after 
he  has  obtained  it  giving  rise  to  a  fresh  cause  of  action  to  the  other 
pre*emptor8. 

In  a  joint  suit  for  pre-emption  by  several  occupancy  tenants 
and  others  it  was  objected  on  appeal  that  (1)  the  occnpancy 
tenants  had  joined  strangers  in  the  plaint,  (2)  that  plaintiffs  were 
not  the  whole  body  of  the  occnpancy  tenants  and  (8)  that  as 
iudividoal  tenants  they  could  not  combine  their  claims  in  a  single 
suit. 
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HeZ<2,  that  tbe  said  objections  were  nnfouDded.  If  tbe  list  of 
plaintiffs  included  any  persons  who  were  not  occapancj  tenants, 
the  proper  course  was  to  take  the  objection  at  the  first  hearing 
and  have  their  names  struck  out,  which  could  be  done  without 
ajtering  the  plaint  generally  or  affecting  the  right  of  the  remain- 
ing plaintiffs  to  claim  the  whole  property.  Moreover,  as  it  was 
not  disputed  that  each  occupancy  tenant  could  sue  separately  for 
the  whole  property,  or  that  the  whole  property  would  be  divided 
equally  among  those  tenant-s  who  succeeded  in  obtaining  a  decree, 
there  was  no  reason  why  the  plaintiffs  could  not  sue  jointly, 
even  npon  the  assumption  that  they  did  not  represent  the  whole 
body  of  the  tenants. 

As  regards  tbe  price  to  be  paid  by  the  pre-emptor,  held^  that  he 
was  entitled  to  take  the  property  on  foreclosure  on  payment,  not 
of  what  was  due  on  the  mortagage,  but  of  the  market  value  only. 

The  mere  fact  that  a  pre-emptor  in  his  eagerness  to  get  the 
land  and  to  outbid  others,  had  professed  himself  ready  to  pay  a 
Bum  considerably  more  than  the  market  value,  held^  not  to  amount 
to  an  estoppel,  it  being  entablished  that  such  statement  did  not 
lead  defendant  to  confess  judgment  or  to  do  any  other  act  which 
he  would  not  have  done  had  the  statement  not  been  made     •••         ...         19 

Joinder  of  pfirties, — Joinder  of  patties. — Suit  by  representative  of  deceased  mort- 
gagee, who  has  ohtaiued  cerHficate  under  Act  VII  of  1889 — Necessity  of 
impleading  mmtgagee's  other  heirs — Act  VII  of  1889,  Sections  4«  16. — 
Plaintiff  sued  on  the  allegations  that  in  1883  defendant  No.  I  mort- 
gaged two  hou&es  to  plaintiff's  father  for  Rs.  2,000  and  agreed  to 
pay  interest  thereon  at  a  specified  rate,  and  the  principal  on  demand ; 
that  plaintiff's  father  had  died,  and  that  plaintiff  had  obtained  a 
certificate,  under  Act  VII  of  1889,  for  realisation  of  the  debts  due  to 
tbe  deceased,  including  the  amount  due  on  the  said  mortgage ;  that 
defendant  No.  2  had  purchased  the  said  houses  in  execution  sale 
with  full  knowledge  of  plaintiff's  rights,  and  was  now  in  possession 
thereof,  and  that  defendant  No.  1  despite  demand  had  failed  to 
pay  the  principal  money  or  any  interest  since  Samhat  1945.  Plaintiff 
therefore  prayed  for  recovery  of  a  sum  of  Rs.  3,192  and  costs,  with 
a  lien  on  the  property  mortgaged  and  recoverable  by  auction  sale, 
and  that  defendant  No.  1  be  made  personally  liable  for  the  amount 
of  the  decree  and  future  interest.  For  defendants  it  was  contended 
that  tbe  suit  must  fail  by  reason  of  the  non-joinder  as  co-plaintiff  of 
the  deceased  mortgagee's  other  son  and  co-heir,  the  latter  being 
equally  interested  with  plaintiff  in  the  mortgage-deed. 

Held,  that  inasmuch  as,  according  to  the  authorities,  the  relief 
sought  in  the  present  suit  could  not  have  been  granted  in  its  entirety 
without  a  certificate  nuder  ActVU  of  1889,  the  certificate-holder,  who 
represented  the  estate  qua  the  particular  debt  just  as  fully  as  an 
executor  or  administrator,  was  entitled  to  sue  alone  without  impleading 
tbe  other  heirs  of  the  deceased  mortgagee  •••         •,.         ,..         ..•        99 

Judgment— Death  of  plaintiff  hefore.^-'See  Civil  Procedure  Code,  1882,  Section  365. 

^t^risdi^n.'^Suit  for  possession  of  immovable  property  iituate  in  difer^  distficte. 
' '    f— 6w  Oq^§  of  Action.  ^  ' 
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Jurisdtcton.^Limitatton  Act,  1877,  Section  14,-^"  Defect  of  junsdiclion  or  other 
like  cause.** — See  Limitation  Act,  1877,  Section  14. 

„  Punjab   Municipal  Act,  1891,    Sections  91,  92,  9^,  9b— Refusal  of 

Municipal  Committee  to  sanction  re-erection  of  a  projection  —Discretion  of 
Committee — Jurisdiction  of  Civil  Court-^Compensation. — See  Municipal 
Committee, 

„  Punjah  Courts  Act,  1884,  Sections  26,  75—"  Businesi'*  and  "func- 

tions^* of  District  Courts  Power  of  District  Judge  to  assign  function 
of  trying  a  case  to  Additional  liiftrioi  Court — Ca$e  in  excess  of  pecuniary 
limits  of  latter  Courtis  jurisdiction.'^See  Punjah  Courts  Act,  1884, 
Section  75. 

Jurisdiction  of  Civil  or  Revenue  Court,  ^Landlord  and  tenant — Suit  for  potsession 
by  tenant  who  has  been  ejected — Suit  instituted  more  than  one  year  after 
ejeetment^Pun/ab  Tenancy  Act,  1887,  Sections  50,  77  (3)  (9) — Jurisdic- 
tion of  Civil  Court, — See  Landlord  and  Tenant,  JVo.  3* 

„  „  ,,  „  Suit  to  set  aside  atoard  of  arbitrator  appoint* 

ed  by  Revenue  Officer  in  partition  proceedings — Allegation  of  fraud,  but 
no  dispute  ai  to  title — Punjab  Land  Revenue  Act,  1887,  Section  158  (2) 
(xtii)  (xviii), — See  Partition,  No,  2, 

„  "„  „  „  Partition — "Right  of  widow  who  hai  succeed- 

ed to  her  husband* s  interests  in  joint  holding  to  claim  partition  ^Ot  ant 
of  such  prayer  by  Revenue  Officer — Jurisdiction  of  Civil  Court  to  entertain 
subsequent  suit  by  co-sharers  objecting  that  widow  is  by  cust<mi  not  entitted 
to  claim  partition — **  Queition  as  to  title  " — "  Ownef  "  and  "  Landowner  " 
— fttfi/a6  Land  Revenue  Act,  1887,  Sec<ion#  111,  115,  116,  158.— See 
Partition,  No,  ii, 

Jmrisdiction  of  Small  Cause  Court. — Suit  by  lessee  of  Oovernment  ferry  for  re- 
covery of  tolls, — See  Small  Cause  Court  AcU  1887, 2nd  Schedule,  Artich  13. 

E. 

Khaoadamadi-^See  Ouslom  II — Alienation,  No.  5. 

L. 

Tsandlord  and  Tenant. — Landlord  and  Tenant --RIM  oflandltird  to  claim  rent  from 
iub'lessee — Attornment  by  snb'less^e  to  stranger  claiming  title  to  property 
— Termination  of  tenancy— Punjab  Tenancy  Act,  1887,  Section  58. 

Held,  that  upon  the  deterruinatinn  of  a  tenancy,  it  is  the  duty  of  the 
tenant  not  merely  to  relinquish  possession  of  the  premises,  but  to  re- 
store possession  thereof  to  the  landlord,  and  that  if  snch  tenant  has 
underlet  the  whole  or  any  portion  of  the  premises,  he  will  be  liable 
for  a  breach  of  the  obligation  if  his  snb-teoant  refuses  or  neglects  to 
give  up  possession  when  the  term  ends. 

An  attornment  made  by  a  tenant  or  a  sub-tenant  to  a  stranfifer 
claiming  title  to  the  estate  of  the  landlord  is  absolutely  null  and  Toid, 
and  the  possession  of  such  landlord  is  in  no  way  affected  or  changed 
thereby. 
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Held,  farther,  that  there  beiopf  no  privity  of  contract  between  the 
original  lessor  and  a  sab-lessee,  the  former  is  not  entitled  to  claim 
rent  from  the  latter,  bis  remedy  being  only  against  the  lessee  with 
whom  he  made  the  contract. 

The  provision  in  Section  58  of  the  Panjab  Tenancy  Act,  1887,  is  a 
special  provision  in  a  special  enactment,  and  has  no  application  to  the 
ordinary  law  of  landlord  and  tenant        14 

Landlord  and  Tenant. — Monthly  Unaney — Transfer  of  Property  Act^  Section  106 
— Tenant  holding  over '^Damages, — Where  a  tenancy  of  certain  shops 
was  not  for  agricnltaral  or  mannfactaring  pnrposes,  and  the  tenant 
failed  to  prove  a  contract  for  a  lease  from  year  to  year,  held,  on  the 
principal  laid  down  in  Section  106  of  the  Transfer  of  Property  Act, 
that  the  tenancy  was  monthly,  and  that  a. notice  of  15  days,  terminat- 
ing within  a  month  of  the  tenancy,  was  valid. 

Held,  farther,  that  the  damages  awardable  by  the  Gonrt  against  a 
monthly  tenant  who  wilfully  and  contamaciously  holds  over,  after 
notice,  should  be  reasonable  in  amount     , 33 

;  „  „  „  Landlord  and  Tenant^Suit  by  Tenant  who  has  been  tjected 

for  poesestion — Suit  instituted  more  thnn  one  year  after  ejectment-- Punjab 
Tenancy  Act,  1887,  Sections  50,  77  (3)  {g)-- Jurisdiction  of  Civil  (jcurt. 

Held,  that  Section  50  of  Panjab  Tenancy  Act,  1887,  does  not 
restrict  the  period  oMimitation  allowed  to  a  dispossessed  occupancy 
tenant  when  suing  for  possession  in  the  Civil  Coarts. 

Where,  therefore,  plaintiffs  who  had  been  ejected  from  their  occa- 
pancy  holding  in  1888,  sued  in  the  Civil  Court  long  before  the  expiry 
of  twelve  years. 

Held,  that  plaintiffs'  suit  was  not  barred  by  Section  50  of  the  said 
Act     •••        •••        •••        •••        •••        „,        ,.,        „.        ,„        .,,        64 

"  Landoumer.'*-- Partition— Bight  of  widow  who  has  succeeded  to  her  husband's 
interests  in  Joint  holding  to  claim  partition-^Qrant  of  such  prayer  hy 
Revenue  Officer—Jurisdiction  of  Civil  Court  to  entertain  subsequent  suit 
by  co-sharers  objecting  that  widow  is  by  custom  not  entitled  to  claim 
partitionr-'' Question  as  to  title  " -^^^  Oumer''  and  "  Land(?uwer  "— Ptm- 
jab  Land  Revenue  Act,  1887,  Sections  111,  115,  116,  158,— See  Partition 
No.  3. 

„  Pre-emption-'Punjab  Law  Act,   1872,   Section   Vl-^LandownMr 

and  landholder-^Purchaier  of  small  plot  of  uneulturable  land. ^See  Pre- 
§mption,  No, 

"  iail(i-ltt»<."— il;peal— "  Land  suit  **— Right  in  tank  med  for  watering  cattle  and 
excavating  earth  to  make  brickr — Plaintiff  sued  for  declaration  of 
right  in  a  tank,  valued  at  Rs.  900,  which  was  used  for  watering  cattle 
and  excavating  earth  to  make  bricks. 

Held,  that,  as  these  were  not  agricultural  purposes  or  purposes  sub- 
servient to  agriculture,  the  tank  was  not "  land  "  as  defined  in  the 
Punjab  Tenancy  Act,  and  that,  therefore^  no  farther  appeal  lay        ..»       ^ 
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Legiltmaey, — OtMlom— SuccfUioii^Chaddar.anclazi  marriagfy  proof  of^^Legiti- 
mocy.— See  Oastom  IJl-^luherUaneei  No.  4. 

„  Ouslom — Succession — leeue  of  woman  whom   a  man  could  not  legally 

marry,  hut  treated  by  him   as  his  wife. — See   Custom,  III — Inheritance 
No,  9.  ' 

Lessee  of  Government  ferry-^ Suit  hy.for  recovery  of  tolls.^See  Small  Cause  Cimrt 
Act,  )887,  2nd  iiehedule,  Article  18. 

Lien. — See  Partnership,  No.  2 

Limitation  Act,  1877, -Sedion  lO.—Vested  in  trust-^Suit  for  recovery  of  money 
misappropriated  by  Khazanchi  of  Native  State — Suit  based  on  void 
judgment  of  foreign  Court—**  Defect  of  Jurisdiction  or  other  like  cause,'* -^ 
See   Section  14,  infra. 

f$  f,  »  SeetionU-^Limitaiion  Act,  1877,  Sections  10,  H^*^  Vested 
intruit** — Suit  for  recovery  of  money  misappropriated  by  Khazanchi  of 
Native  State^*^  Defect  of  jurisdiction  or  other  like  cause  " — Suit  based 
on  void  judgment  of  foreign  Court. — Section  10  o£  the  Limitation  Act, 
1877,  has  a  limited  application,  and  does  not  cover  a  suit  brought 
against  the  hhaJfanchi  of  a  Native  State  to  recover  money  said  to  have 
been  misappropriated  by  him  from  the  money  in  his  charge^  snch  money 
not  being  "vested  in  trust  for  any  specific  purpose,"  within  the 
meaning  of  the  said  section. 

Neglect  or  laches  of  the  plaintifF  either  in  stating  his  case  or  prosecuting 
his  suit  is  not  **a  defect  of  jurisdiction  or  other  cause  of  a  like  nature," 
within  the  meaning  of  Section  14  of  the  said  Act,  and  the  inability  of 
the  Court  to  entertain  the  suit  must  arise  from  either  some  unavoidable 
circumstance  over  which  no  one  has  any  control,  or  something 
incidential  to  the  Court  itself,  and  unconnected  with  the  acts  of  the 
parties. 

Wherp,  therefore,  a  plaintiff  sued  in  a  Court  of  competent  jurisdic- 
tion, but  based  his  suit  on  a  foreign  judgment  which  was  a  mere 
nnllity,  held,  that  he  was  not  entitled  to  any  deduction  of  time,  under 
Section  14  of  the  Act,  by  reason  of  such  suit      „,        34 

„  „  „  Section  18. — Pre-emption -^Fraudulent  concealment  of  sale-^ 
Limitation  Act,  1877,  Section  18,  knowledge  of  facts,  presumption  as  to. — 
In  a  suit  for  pre-emption  it  appeared  that  the  deed  of  sale,  which  was 
described  in  two  places  in  itself  as  a  mortgage-deed,  was  dated  12th 
December  1876,  and  was  registered  on  the  same  date  at  the  tahsil, 
three  or  four  miles  from  the  village  in  which  the  land  in  suit  was 
situate ;  that  the  marginal  witnesses  were  residents  of  villages  other 
than  that  in  which  the  vendor  and  vendee  resided,  and  where  the 
land  was  situate ;  that  from  1876  till  1895  the  vendee  continued  to  be 
recorded,  as  before,  as  tenant  of  the  said  land,  that  on  the  J  9th  Septem- 
ber 1894,  a  measurement  clerk  reported  that  a  sale  had  taken  placet 
and  that  the  vendee  was  in  possession ;  that  on  the  1st  October  1895 
mutation  of  names  was  effected  in  the  vendee's  favour  by  order  of  the 
Tahsildar,  and  that  the  residents  of  the  village  in  which  the  land  was 
situate,  as  a  body*  were  not  aware  of  the  sale.  The  plaint  was  filed  in 
February  1896,  oonoealment  of  the  sale  being  therein  alleged,  and  the 
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pre-emptor,  when  examined  before  issnes  wei-e  framed,  pleaded  fraud 
by  which  he  had  been  deceived.  The  first  Goart  decreed  the  claim, 
finding  that  the  fact  oi  the  sale  bceame  known  to  plaintiff  on  the  Ist 
October  1895,  and  that  there  had  been  fraud olent  concealment  thereof, 
bnt  the  Diyisional  Judge,  on  appeal,  dismissed  the  suit  as  barred  by 
limitation,  calculating  either  from  the  date  of  registration  or  from  the 
19th  September  1894. 

Plaihtiff  appealed  to  the  Chief  Court,  and  in  addition  to  the  facts 
above-mentioned,  on  which  his  allegation  of  fraudulent  concealment 
was  based,  further  urged  in  support  of  such  allegation  the  fact  that 
on  the  death  of  the  vendor  in  1881,  his  son  was  recorded  as  owner 
in  his  place. 

Eeldj  that  though  each  of  the  facts  above  set  forth  when  taken  alone, 
might  be  merely  suspicious,  yet  when  found  to  concur,  they  estab- 
lished fraudulent  concealment  within  the  meaning  of  Section  19  of  the 
Limitation  Act. 

Held,  further,  that  fraudulent  concealment  having  been  established 
respondent  upon  whom  the  onus  rested,  had  not  proved  that  the 
appellant  had  knowledge  of  the  sale  more  than  one  year  before  suit, 
which  was  therefore  within  time • 12 

LinU/atton  Act,  1877 — Section  26. — Easement — Right  of  wny-^Puhlie  or  private 
road — "  Question  of  law  " — Limitation  Act,  1877,  Section  26. — User  of  road 
hy  publ'C  for  less  ihan  20  years.-  Presumption  as  to  dedication — English 
lfii0^ — The  principles  of  the  English  law  regarding  the  presumed 
dedication  of  a  road  to  the  public  arising  from  user  of  such  road  by 
the  public,  being  founded  on  reason  and  common-sense  and  conducive 
to  public  convenience,  are  applicable  to  India. 

Beld,  therefore,  that  the  user  of  a  road  by  the  public,  openly  and  as 
of  right,  is  sufficient,  apart  from  the  law  laid  down  in  the  Limitation 
Act,  1877,  Section  26,  to  raise  a  presumption  of  its  dedication  to  their 
use,  though  such  presumption  might  be  rebutted  by  evidence  of  the 
owner's  intention  that  the  public  should  only  have  permissive  user. 

In  the  present  case  the  evidence  clearly  showed  that  the  road  in 
dispute  had  been  used  as  a  public  road  for  at  least  10  years  prior  to 
suit,  but  the  Divisional  Judge,  treating  the  case  as  one  of  prescription, 
found  in  favour  of  defendants  because  20  years  had  not  elapsed  since 
the  road  was  opened  (Section  26  of  the  Limitation  Act,  1877). 

Sehl,  under  the  circumstances  as  above  set  forth,  that  there  was  a 
presumption  that  the  road  had  been  dedicated  to  the  use  of  the  public 
KVkd  found,  upon  the  evidence  and  facts  of  the  case,  that  defendants 
had  failed  to  rebut  such  presumption* 

The  right  of  the  public  to  pass  over  a  public  road  is  not  in  the 
nature  of  an  easement  properly  so-called,  nor  is  it  acquired  by  pre- 
scription under  Section  26  of  the  Limitation  Act,  1877. 

A  preliminary  objection  on  behalf  of  defendants  that  there  was  no 
ground  for  admitting  a  further  appeal  in  the  case  as  there  was  no 
^qaeatioa  of  law  "  involved,  ovecroled  on  the  grounds  thai  the  ques- 
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tioDS  (a)  whether  plaintiff  had  not  acquired  a  right  of  way  over  the 
road  in  dispute  either  by  long  nser  or  grant ;  (6)  whether  the  road 
came  under  the  category  of  a  pnblio  or  a  private  road,  involved  con- 
sideration of  points  of  law,  and  were  not  simple  questions  of  fact. 

Eeldj  farther,  that  the  Divisional  Judge's  error  in  law  in  deciding 
the  point  under  Section  26  of  the  Limitation  Act,  was  of  itself  a  suffi- 
cient ground  for  admitting  a  further  appeal,  though  it  was  not  the 
ground  on  which  the  appeal  was  admitted  by  the  Judge  in  chambers         62 

IdtnitaHon  Act,  IS77.— Second  Schedule,  Article  93,-- Ltmitation  Act,  1877, 
Second  Schedule,  Article  93— Suit  for  declaration  that  an  alleged  will  was 
a  forgery,  and  that  testator  had  no  power  to  make  such  will — Oustom-^ 
Succession  of  daughter. — See  Custom  J  11  ^-Inheritance,  No.  2. 

„  „         „  „  „   ,         Article     \^\,^Mortgage     by    widcw-^ 

Decree  of  foreclosure  against  widow — Begulation  XV II  of  1806 — Begular* 
ity  of  proceedings,  presumption  as  to — Suit  by  reversioners  for  recovery 
of  land  after  death  of  widow — Limitation  Act,  1877,  Second  Schedule, 
Article  141 — Eles  judicata — Estoppel. 

Held,  that  as  against  a'  person  in  possession  of  land  under  a  title 
created  by  a  widow,  or  in  virtue  of  a  decree  for  possession  obtained 
against  a  widow,  the  reversioners  have,  under  Article  141  of  the  Limi- 
tation Act,  twelve  years  from  the  date  of  the  widow's  death  within 
which  they  can  sue  for  recovery  of  the  land. 

Held,  further,  that  where  a  suit  is  bronght  against  a  female  heiress 
in  possession  in  respect  of  any  matter  which  strikes  at  the  root  of  her 
title  to  the  property,  a  decree  fairly  and  properly  obtained  against 
her  binds  all  the  reversioners,  but,  inasronch  as  the  widow's  estate  is 
ordinarily  a  limited  one,  and  as  she  represents  the  reversioners  only 
in  special  cases,  in  order  that  such  decree  should  bind  the  latter,  it 
mast  be  shown,  in  the  first  instance,  that  the  litigation  was  one  in 
which  the  entire  interest  in  the  estate  she  held  in  possession  was  at 
stake,  and  then,  that  she  had  sufficiently  protected  the  reversioner's 
interests,  and  that  there  was  a  fair  and  proper  inquiry. 

A  widow's  position  with  reference  to  the  reversioners'  interests  is 
like  that  of  a  trust-ee,  and  any  failare  or  neglect  on  her  part  to  defend 
those  interests  in  any  such  litigation  render  a  decree  obtained  against 
her  valueless  against  the  reversioners. 

Where  certain  mortgagees  had,  daring  the  widow's  lifetime,  obtained 
a  decree  of  foreclosure  against  her  under  Regulation  XYII  of  1806, 
held,  that  as  against  the  reversioners,  who  sued  for  recovery  of  the 
land  aft^r  the  death  of  the  widow,  the  onus  of  proving  that  the  said 
foreclosure  proceedings  were  in  due  form,  and  that  the  right  of  re- 
demption was  extinct,  was  on  the  mortgagees,  there  being  no  pre- 
sumption in  favour  of  the  regularity  and  propriety  of  such  proceedings, 

A  plea  of  estoppel  by  conduct,  held,  not  established •        29 

„  „         ,,  „  „  Article  141 — Limitation  Art,  1877,  Artt- 

ties  141,  14s2'-' Adverse  possession-' Suit  by  reversioners  on  death  of  widow. 
— In  a  case  in  which  it  was  proved  that  adverse  possession  had 
begun  against  a  certain  widow,  in  1882,  that  the  said  widow  died  in 
1^,  pjx^  th^bt  her  reversioners  sued  in  1895  for  ppsp^sdoD. 
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Meld^  that  the  reversioners'  cause  of  action  accrued  on  the  death 
of  the  said  widow,  and  that  their  suit,  instituted  within  twelve  years 
of  that  event,  was  within  time. 

Vundravandas  v.  Oarsondasy  I.  L.  B.,  XXI  Bom,,  646,  appi'oved      .,.         79 

Limitation  Act,  1877. -Second  Schedule,  Article  142.— See  Article  141,  supra.  No.  2. 

,1  „       „         Documen/y  construction  c/f — Begistraiion  Act,  1877,  Sections 

17,  49 — Partnership  or  cO'Ovmership — Abandonment — Bst^tppel  -Limtta' 

tion  Act,  1877,  Second  Schedule,  Articles  142,  144. — See  Registration  Act, 

1877,  Section  17. 

,9  „.        „  „  „         Article  XiA.-^Jhctimeni,  construction  of — 

Begistration'  Act,  1877,  Sections  17,  49 — Partner ihip  or  co-ownership^ 
Abandonment — EitoppeL-See  Begistration  Act,  1877,  Section  17, 

„  „         „  „  „         Article  179,^  Civil  Procedure  Code,  J 882, 

Section  108 -^yioney  paid  into  Court — Ex-parte  decree  upheld— Applica* 
tion  by  decree-holder  for  paym^ent  of  deposit — hxeeution  of  decree — Lxmitar- 
Hon  Act,  1877,  ^md  Schedule,  Article  179.— See  Civil  Procedure  Code, 
1882,  Section  108. 

„  „        „  „  „         Article  179. — Execution  vf  decree — Limita- 

tiqn — Civil  Procedure  Code,  1882,  Sections  230,  235 — Limitation  Act, 
1877,  2nd  Schedule,  Article  179  (it?),— See  Civil  Procedure  Code,  1882, 
Section  230. 

„  „         „  „  „         Article  17 9 -~ Pre-emption — Decree  directing 

money  to  be  paid  tnto  Court  by  certain  date,  but  not  stcUirtg  consequences  of 
non-compliance — Execution  of  decree — Limttaticn  Act,  1877,  2nd  Schedule, 
Article  179. — Where  a  decree  in  a  suit  for  pre-empfcion  directed  that  . 
the  snm  for  which  pre-emption  was  decreed  should  he  paid  into  Coart 
hy  a  certain  date,  hat  omitted  to  declare  that  if  snch  sum  was  not  paid 
on  or  hefore  the  said  date,  the  suit  shoo  Id  stand  dismissed.  Held, 
that  snch  omission  in  the  decree  did  not  extend  the  time  within  which 
the  plaintiff  could  pay  the  money,  the  plaintiff  being  bound,  neverthe- 
less, to  pay  the  amount  into  Coart  within  the  time  fixed. 

In  sach  a  case  when  the  plaintiff  failed  to  pay  the  amount  into 
Gonrt  within  the  specified  time, 

Eeld,  that  the  decree  had  become  one  incapable  of  execation,  and 
was  not  governed  by  Article  179  of  the  Limitation  Act,  which  only 
applies  to  decrees  capable  of  execution 47 

Lis  pendens. — Lis  pendens — Registered  and  unregistered  deeds-^ Begistration  Act, 
1877,  Section  50. — Section  50  of  the  Registration  Act,  1877,  gives 
priority  to  registered  documents  of  certain  specified  classes,  as  regards 
property  comprised  therein,  over  nnregistered  docaments  relating  to 
the  same  property,  not  being  decrees  or  orders,  provided,  in  the  latter 
case,  that  sach  decrees  or  orders  are  prior  in  point  of  date  to  the  re- 
gistered document. 

Where,  however,  an  unregistered  mortgagee  had  already  bronght 
his  suit  to  enforce  his  mortgage,  held,  that  a  mortgage,  by  registered 
deed,  of  the  same  property  made  during  the  litigation  must,  in  accord- 
ance with  the  principles  of  lis  pendens,  be  treated  as  subject  to  the 
result  of  the  emit     •••        •••        •«•        •«•        ^«        «.,        •»«        «,,         82 


Digitized  by 


Google 


IHDB^  TO  OIVIL  JtTDGMllrrS. 


Th€  nrftrencea  are  to  the  No$.  given  to  the  caeee  in  the  ^  Record,** 


No. 
Marriage. — Owtom^ Succession — Chaddarandazi  mama^6>  proof  of^^Legitimacy. 
See  Custom  HI. — Inheritance^  No.  4. 

^  Marriage  of  minor  without  consent  of  paternal  relations — Bespective 

'  rights  of  minor's  husband  and  paternal  undo. — See  ilftiior. 

"  Material  Irregularity. "See  Revision  in  Civil  Oases. 
Merger  of  Mortgage  in  5afe.— See  Mortgage^  No.  7. 
Jfifiar. — See  Guardian  and  Ward. 

„        „  „  „      Wards  Act,  1890. — Hindu  Lato-^Alienation. 

Custody  of  minor — Marriage  of  minor  without  consent  of  paternal  rela^ 
ttons — Bespective  rights  of  minor's  husband  and  paternal  uncle. — A 
miaor  girl,  aged  about  8  years,  whose  father  was  dead  and  whose 
mother  could  not  be  found,  was  given  in  marriage  to  respondent  by 
her  maternal  grandmother  without  the  consent  of  appellant,  the 
minor's  paternal  uncle.  The  latter  applied  for  the  guardianship  of  the 
minor,  but  the  District  Judge  dismissed  his  application  on  the  ground 
that,  if  the  marriage  was  unlawful  by  reason  of  the  grandmother'n 
incompetency  to  celebrate  it,  applicant  was  "  at  liberty  to  seek  his 
remedy  in  a  Civil  Court.  ** 

Eeldy  that  the  right  of  giving  the  minor  in  marriage  lay  with  the 
appellant,  and  that  even  if  a  marriage  had  taken  place  between  respond- 
ent  and  the  minor,  the  respondent  did  not  thereby    acquire  the  right 
of  guardianship  when  the  paternal  relations  did  not  consent  to  the 
mamage        •••        •••        ••■        ^.t        •••        ••■        f*        %%%        «9,        26 

Mi^oinder  of  Causes  of  Action. — See  Cause  of  Action^ 

Misjoinder  of  Pafties.^See  Joinder  of  Parties. 

Money  paid  to  agent  for  unlawful  purpose, — See  Frineipal  and  Agent. 

MontUy  tenant  holding  ovir. — See  Landlord  and  Tenant^  No.  2. 

Mmrtgage*^^ Advene  possession — Mortgagee  in  possession — Adverse  possession  as 
regards  mortgagee^  effect  of^  upon  rights  of  mortgagor. — See  Adverse  Posses* 
tioN,  No.  1. 

))  Joinder  of  parties— Suit  by  representative  of  deeeaeed  mortgagee  who 

has  obtained  certificate  under  Act  VII  of  ISSd-^Necessity  of  impleading 
mortgagee*s  other  heirs. — See  Joinder  of  Parties^  No.  2. 

„  Mortgage  by  widow — Decree  of  foreclosure  against  widow^^Begulation 

XVII  of  1806  —Begularity  of  proceedings^  presumption  as  to — Suit  by 
reversioners  after  death  of  widow. — See  Limitation  Act,  1877,  2nd 
Schedule^  Article,  141. 

„  Mortgege  by  conditional  sale^Pre-emption — Failure  by  prO'Smptor  to 
tender  amount  due  on  mortgage  after  notice-^ Plaintiff  in  iuit  for  pre* 
emption  acting  banami— Ja»fi<  suit  for  pre-emption  by  several  oocupmey 
tenante^Sum  payahle  by  pre^mplon  em  foredoeure  of  mortgagu^'^So^ 
Pte-empiien^  No.&^ 
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Mortgage. — Mortgage^ieed  relating  to  immovahle  property — Deed  compuliorily 
reniitrahle^  but  regis fered  in  torong  Registry  Office — Admissibih'ty  of  deed 
in  evidence — Fraud. — See  Registration  Act,  1877,  Section  49. 

„  Ifo'tgagor  and  mortgagee-^Oompensatt'onfor  improvements  by  mortgagee^ 

Regulation  XVII  of  I8u6.— In  1872  plaintiff's  father  mortgaged  a  cer- 
tain hoase  to  defendants'  father  and  made  over  possession  thereof  to 
the  latter.  The  mortgage-deed  provided  that  the  property  sbonld 
be  redeemed  within  one  year  on  payment  of  Bs.  900  principal  and  Rs.  7 
on  account  of  costs  of  a  suit,  the  decree  in  which,  in  favour  of 
defendants'  father,  formed  the  consideration  for  the  mortgage.  In 
default,  it  was  provided  that  the  mortgage  should  become  a  sale. 
The  deed  made  no  provision  as  regards  the  mortgagee's  right  to  make 
repairs  or  improvements.  The  evidence  establisbed  that  the  bouse 
at  the  time  of  mortgage  was  a  karha  one,  and  that  some  seventeen 
years  before  suit  it  actually  fell  down  owing  to  this  cause,  and  was 
rebuilt  by  the  mortgagee,  without  any  objection  on  the  part  of  plain- 
tiff wbo  was  living  in  the  neighbourhood,  in  a  more  substantial 
condition.  Plaintiir  having  sued  for  redemption,  defendants  pleaded 
that  the  mortgage  bad  under  the  terms  of  the  deed  become  a  sale,  and 
that,  in  any  event  plaintiff  conld  not  redeem  tbe  property  without 
paying  for  the  improvements  effected  thereto.  The  lower  Court 
decided  against  defendants  on  both  points,  and  they  appealed  to  the 
Divisional  Court,  but  only  on  the  ground  that  they  were  entitled 
to  compensation.  Tbe  Divisional  Judge  found  that  defendants  were 
entitled  to  Rs.  429-10-0  as  compensation  out  of  the  Rs.  1,200  claimed 
by  them.    On  appeal  to  the  Chief  Court  it  was 

Heldy  that  the  mortgagee  bad  a  right  to  rebuild  the  house  in  order 
to  keep  up  bis  security,  and  in  rebuilding  it  was  authorised  to  make 
it  more  substantial,  provided  tbe  work  was  done  providently  and  with- 
out any  unnecessary  expense,  and  that  the  mortgagee  was,  therefore, 
entitled  to  be  recouped  for  the  outlay,  which  was  under  the  circum- 
stances a  reasonable  one,  to  the  extent  that  the  mortgagor  would  derive 
benefit  therefrom. 

Found,  on  the  evidence,  that  the  amount  decreed  by  the  Divisional 
Judge  as  oompdnsation  was  proper  and  reasonable       •••         18 

^,  Suit  io  contest  validity  of  sale-^ Bight  of  plaintiffs  to  attack  mortgage 

made  in  favour  of  vendee  more  than  12  years  before  suit — Merger  of  mort- 
gage in  sale — Limitation  Act,  1877. — In  a  suit  in  which  plaintiff  ptayed 
for  a  declaration  that  a  certain  sale  of  land  would  not  affect  his  rever- 
sionary rights,  and  it  appeared  that  the  said  land  had  been  mortgaged 
to  the  subsequent  vendee  more  than  12  years  before  suit, 

Beld,  that  there  was  nothing  in  the  provisions  of  the  Indian  Limi- 
tation Act  of  1877  which  prevented  the  plaintiff  in  such  suit  from 
attacking  the  said  previous  mortgage,  and  that  it  could  not  be 
held  in  a  suit  regarding  the  subsequent  sale,  that  the  title  of  the 
mortgagee  had  acquired  validity  by  prescription. 

But,  heldf  that  there  was  a  presumption,  which  had  not  bedn 
i^ebutted,  that  the  mortgagee  inteuded  to  keep  alive  the  charge  created 
by  the  {Previous  mortgage-deed^  and  thdit  it  was  not  merged  in  the  sab* 
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Seldy  therefore,  that  plaintiff  was  entitled  to  a  declaration,  that  the 
sale  would  not  affecfc  his  reversionary  rights,  but  that  such  declaration 
could  not  affect  the  rights  of  the  mortgagee  under  the  previous 
mortgage       7X 

Mortgage.-'Consiruetum  of  document-— Pro^Uion  in  mortgaqt-de^d  regarding 
intereit — In  the  case  of  a  mortgage-deed  in  which  there  is  a  rate  of 
interest  fixed,  without  any  specific  condition  that  its  payment  shall 
cease  on  a  certain  contingency,  and  a  clause  specifying  a  date  of  redemp- 
tion and  conditional  sale,  it  is  generally  to  be  held  on  a  consideration 
of  all  the  terms  of  the  deed  taien  together,  in  the  absence  of  clear 
intention  to  the  contrary,  that  the  contract  does  not  contemplate  the 
cessation  of  interest  from  the  date  when  the  payment  of  the  capital 
sum  becomes  due. 

Where,  therefore,  a  mortgage-deed  provided  that  the  mortgagor  was 
to  remain  in  possession,  paying  interest  on  the  mortgage-money  at  6 
per  cent,  per  annum  half-yearly;  that  on  default  of  payment  of 
interest  compound  interest  was  to  be  charged ;   that  on  default  of  ' 

payment  of  interest  for  foar  successive  half-years,  possession  was  to  be 
given  to  the  mortgagee  and  the  prodace  of  the  land  was  to  be  taken 
in  lieu  of  interest;  that  the  mortgaged  property  was  to  be  redeemed 
within  six  years,  and  if  not  then  redeemed,  the  mortgage  was  to 
become  tpi0 /oc/o  a  sale ;  and  it  appeared  that  there  had  been  no 
breach  of  the  condition  regarding  the  failare  to  pay  interest  for  four 
successive  half-years  previous  to  the  end  of  the  six  years  allowed  for 
redemption,  but  that  subsequently  to  the  expiry  of  the  said  period, 
there  had  been  a  failure  to  pay  interest  for  four  successive  half-years, 

Held^  that  as  there  was  no  condition  that  interest  should  cea45o  to 
run  on  the  terms  stated  after  the  expiry  of  six  years,  defendant's 
failure  to  pay  interest  for  four  successive  half-years  after  the  expiry 
of  the  six  years  allowed  for  redemption  was  a  clear  breach  of  the 
terms  of  the  contract,  and  entitled  plaintiff  to  obtain  possession  of 
the  land  as  mort^gee,  and  that  he  was  not  bound  to  resort  to  the 
other  relief,  which  he  might  have  claimed,  of  foreclosure         ..»         ...         77 

Muhammadan  Law. — Pre-emption — Death  of  claimant  pendente  lite — Ahatemefii 
of  iuit— Punjab  Latcs  Act,  1872,  Section  5. — See  Pre-emption,  No,  12. 

Municipal  Committes, — See  Punjab  Municipal  Act,  1891,  Section  45. — Punjab 
Municipal  Act,  1891,  Sections  91,  92,  94,  9b^Refusal  of  Municipal  Com- 
mittee to  sanction  re-erection  of  a  projection — Discretion  of  Commdttee 
— Jurisdiction  of  Civil  Court— Compensation. — Sections  92  and  150  of 
the  Punjab  Municipal  Act,  1891,  provide  for  the  disposal  of  certa^in 
matters  by  a  Municipal  Committee  and  the  Commissioner,  and  a  Civil 
Court  has  no  jurisdiction  to  interfere  with  the  discharge  of  their 
powers  and  duties  by  either.  But  when  it  is  alleged  that  action  has 
been  taken  by  the  Committee  ultra  vires,  or  in  bad  faith,  or  which  is 
not  covered  by  the  authority  of  the  Act,  the  Court  has  the  power  to 
enquire  into  the  matter,  and  if  it  finds  that  the  action  complained  of 
is  not  covered  by  the  powers  given  to  such  Committee  under  the  .  "^ 
'  Punjab  Municipal  Act,  1891,  or  any  other  Act,  the  Court  can  grant 
l^Uef  wl^ich  \a  oertaii^  oases  would  take  tbe  form  of  au  injunction. 
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In  a  case  wbere  a  Mnnioipal  Committee  refused  to  permit  plaintilE 
to  re-erect  a  certain  coDstmction  which  he  had  palled  down  and  wished 
to  rebuild,  except  in  accordance  with  the  Committee's  bye-law,  where- 
opon  plainti£E  sued  in  Civil  Court  for  a  decree  that  the  Committee 
had  no  right  to  interfere  with  bis  rebuilding,  and  that  they  shonld  not 
BO  interfere. 

Heldj  that  whether  or  not  plaintiff  was  entitled  to  rebuild  the 
construction  without  the  permission  of  the  Committee  (a  point  not 
before  the  Court),  his  right  to  do  so  was  not  indefeasible,  bat  must 
come  to  an  end  as  soon  as  the  Committee  chose  to  exercise  tbeir  powers 
under  Section  91  or  Section  95  of  the  Act,  a  matter  entirely  within 
their  discretion,  and  in  which  they  were  not  liable  to  be  controlled  by 
tbe  Civil  Court,  or,  if  so  liable  at  all,  only  when  they  exercised  their 
discretion  in  a  capricious,  wanton  and  oppressive  manner      90 

N. 

Negligence  on  part  of  Ouardian* — See  Ouardian  and  Wards. 
Nuncupative  TTtZ/.-^See  Ouardivn  and  Wards  Act,  No,  3. 

0. 

Oa/ht  Act,  1873.— Oa/^5  Act,  1873,  Section  \l-^Evidenee  given  hy  person  on  oa/h, 
effect  of  J  as  regards  person  offering  to  he  hotrnd  thereby — Civil  Procedure 
Code,  1882,  Section  562.— Under  Section  II  of  the  Oaths  Act,  1873, 
the  evidence  given  by  a  person  on  oath  is,  as  regards  the  party  who 
offered  to  be  bound  thereby,  conclusive  proof  merely  of  the  matter 
stated  and  of  nothing  further. 

Where,  therefore,  in  a  suit  by  plaintiff  for  Bs.  550  profits  lost  by 
plaintiff  through  the  default  of  N.  C,  and  another,  defendants,  to 
deliver  gram  during  one  month  at  contract  rate,  and  for  Rs.  80  earnest- 
money  paid  to  N.  C,  it  appeared  that  one  D.  D.,  defendant, 
who  made  the  contract  as  a  broker  and  was  alleged  to  have 
been  a  surety  for  its  due  performance,  challenged  N.  C.  to  the  oath, 
sajing  that  if  N.  C.  would  swear  that  he  (N.  C.)  had  not  veceiv- 
ed  the  earnest-money,  he  himself  would  be  responsible  for  the 
plaintiff's  claim,  and  the  said  N.  C.  therenpon  swore  that  he  had  not 
received  the  said  earnest-money,  held,  that  such  statement,  on  oath, 
merely  concluded  the  qnestion  whether  N.  C.  had  or  had  not  received 
such  earnest-money. 

Bold,  therefore,  that  the  first  Court  had  erred  in  regarding  the  oath 
so  taken  as^^er  se  sufficient  ground  for  decreeing  the  suit  as  against 
D.  D.,  and  dismissing  it  as  against  the  other  defendants. 

Held,  further,  that  inasmuch  as  the  first  Court  had  decreed  the  suit 
merely  on  the  oath  taken,  and  had  not  decided  any  of  the  five  issues 
which  it  had  framed,  the  lowerwAppellate  Coart  had  rightly  remanded 
the  case  under  Section  562  of  the  Civil  Procedure  Code  45 

OtfCfipofMy  Bights, — Occupancy  rights^  succession  to-^Adopted  son^^Pufijab  Tenancy 
Act,  1887,  Sections  5,  59— Pfea  rt^ic^^  in  A^llat^  Qourt  for  ih^  fir$^ 
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Held,  that  a  daughter's  son,  who  has  been  adopted,  is  not  entitled, 
by  virtue  of  clause  (3)  of  Section  5  of  the  Punjab  Tenancy  Act,  to  suc- 
ceed to  the  occupancy  rights  of  his  adoptive  father  who  was  a  tenant 
under  the  said  section,  and  that  the  objection  to  SDch  succession  can 
be  taken  by  the  male  collaterals  of  the  tenant  as  well  as  by  the 
landlord. 

The  proviso  in  clause  (3)  of  Section  5  of  the  Act  refers  only  to  the 
original  acquisition  of  the  right. 

An  Appellate  Court  is  entitled  to  take  notice  of  a  question  of  law 
which  clearly  arises  in  the  case,  even  though  the  question  may  have 
been  overlooked  both  by  the  parties  to  the  case  and  by  the  Courts 
which  have  dealt  with  it    •••        '    •••        •••        22 

Ocempancy  BighU — Occupancy  rights — Alienation  by  widow  in  favour  of  proprietor 
— Bight  of  reversioner  to  ohjeci — Punjab  Tenancy  Act,  1887,  Section  69  (3). 

Held,  that  a  mortgage  of  occnpancy  rights  by  a  widow  is  void  under 
Section  59  (3)  of  the  Punjab  Tenancy  Act,  1887,  and  none  the  less  so 
because  such  mortgage  is  in  favour  of  some  of  the  proprietary  body.  * 

Held,  also,  that  plaintiff,  as  the  reversionary  heir  to  the  widow  and 
a  co-sharer  with  her  in  the  holding  which  was  undivided,  was  enti- 
tled to  sue  for  a  declaration  that  such  mortgage  was  void        ...         ...        39 

„  „  Punjab  Tenancy  Act,  1887,  Sections  53,  56,  60 — VnauthoriMed 

alienation  of  occupancy  rights^^Ousiomary  right  of  colla/etals  to  object   to 
alienation. 

Held,  by  the  Fall  Bench,  that  when  an  occupancy  tenant  has  not 
complied  with  the  provisions  of  Sections  53  and  56  of  the  Tenancy 
Act,  1887,  by  giving  notice  to  the  landlord  of  his  intention  to  alienate, 
or  obtaining  the  landlord's  previous  consent  in  writing,  the  alienee 
obtains  no  indefeasible  title  to  the  tenancy  under  the  Act,  such  aliena- 
tion being  voidable  under  Section  60  of  the  Act  at  the  instance  of  the 
landlord,  or  by  a  collateral  under  customary  law  if  the  coUatend  is 
able  to  establish  the  custom. 

In  considering  whether  such  custom  exists  the  Court  may  take 
into  consideration  the  custom  applicable  as  regards  alienations  of  pro- 
prietary rights,  a  very  strong  inference  arising  from  the  existence  of 
the  custom  in  tho  latter  case  that  it  exists  also  in  the  former  case    ...        89 

*<  Omnia  rite  esse  actaJ*^See  Limitation  Act,  1877,  2nd  Schedule,  Article  141. 

••  Owner  "  and  "  Landowner.'* — See  Partition^  No.  3. — Pre-emption^  No.  11. 

p. 

ragwand  or  Chundawand. — See  Custom  Ill-^Inheritance,  No.  7. 

ParHes^joinder  of.^See  Joinder  of  Parties. 

PartiHon.-^Civil  Procedure  Code,  J 882,  Section  ^-- Application  io  Bevenue  Ofioer 
for  partition  of  land^Question  of  title  decided  by  said  (officer — Subsequent 
suit  for  possession  of  house^TitU  to  land  arid  house  identical — Punjab 
Land  Revenue  Act,  1887,  Section  1 17. — In  previous  partition  proceed- 
ings, renting  to  certain  Iwd  an4  between  the  paries  tp  ^ho  pment? 
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snit  the  Revenue  Officer,  before  whom  the  proceedings  were  instituted, 
passed  an  order  under  Section  117  of  the  Land  Revenue  Act,  to  the 
effect  that  he  would  himself  inquire  into  and  determine  the  question 
of  title  that  had  been  raised.  Subsequently  the  present  plaintiffs 
filed  an  application,  upon  which  they  paid  the  full  stamp  necessary 
for  a  civil  suit,  but  which  was  not  in  the  form  of,  or  verified  as,  a 
plaint,  and  contained  no  statement  of  claim  beyond  a  reference  to  the 
said  order,  and  a  statement  that  a  separate  suit  would  be  brought  for 
possession  of  a  house  connected  with  the  land.  The  application  was, 
however,  registered  in  the  register  of  civil  suits,  the  order  that  it 
should  be  so  registered  and  the  summons  issued  being  signed  by  the 
said  officer,  who  was  an  Extra  Assistant  Commissioner,  as  ''  Munsif, 
1st  class."  The  officer  then  proceeded  under  Section  117  (2)  (6)  of 
the  Land  Revenue  Act,  and  gave  plaintiff  a  decree  in  respect  of  the 
land,  the  judgment  being  signed  by  him  as  *' Assistant  Collector," 
and  the  decree  as  "  Munsif,  1st  class."  Plaintiffs  having  subsequently 
sued  for  possession  of  the  house  mentioned  in  their  said  application, 
defendants  pleaded  that  the  suit  was  barred  under  Section  43  of  the 

•  Civil  Procedure  Code,  on  the  ground  that  the  decree  in  the  partition 
proceedings  had  been  passed  by  the  Extra  Assistant  Commissioner, 
purely   in  the  exercise  of  his  civil  powers  as  a  Munsif,  Ist  class,  and 

*  that  therefore  the  claim  to  the  hoase  could  have   been  made  before 
'  him  and   determined   in  those   proceedings.     It  was  admitted  that 

plaintiff's  title  to  the  land  and  to  the  house  was  the  same. 

Heldy  that  the  Extra  Assistant  Commissioner  had  clearly  intended 
in  the  partition  proceedings  to  act  under  Section  117  (2)  (b)  of  the 
Land  Revenue  Act,  as  a  Revenue  Officer,  and  that  his  jurisdiction  was 
confined  to  the  question  of  title  to  the  laud  which  alone  was  the  sub- 
ject of  those  proceedings. 

Held,  therefore,  that  inasmuch  as  no  claim  to  the  house  conld  have 
been  included  in  the  former  proceedings,  the  present  suit  was  not 
barred  under  Section  43  of  the  Civil  Procedure  Code 30 

Poflition, — Punjab  Land  Beventte  Act,  1887,  Section  158  (2)  (xvii),  (xviii) — Suit 
to  set  aeide  award  of  arbitrators  appoin/ed  by  Revenue  Officer  in  partition 
proceedings — Allegation  of  fraud,  but  no  dispute  as  to  title, — Plaintiffs 
sued  to  set  aside  an  award  of  arbitrators  appointed  by  a  Revenue 
Officer,  under  Chapter  X  of  the  Punjab  Land  Revenue  Act,  J887,  in 
•  a  dispute  between  the  parties  about  partition  of  land.  No  question 
as  to  title  was  raised,  but  plaintiffs  sued  on  the  ground  of  fraud  inas- 
much as  they  had  not  been  given  the  land  which  had  been  promised 
to  them. 

Held,  that  the  suit  would  not  lie,  plaintiffs'  only  course  being  to 
press  their  objections  before  the  Revenue  Officer,  and  thereafter 
appeal  to  the  superior  Revenue  authority  ....       ...         ...         ...        52 

„  Partition^ Eight  of  widow  who  has  succeeded  to  her  husband's  interests 

■  in  Joint  holding   to  claim  partition — Qrant   of  such  prayer  by  Revenue 

Officer — Jurisdiction   of   Civil  Court   to  entertain  subsequent   suit  by  co- 

shcurers  objecting  that  widow  is  by  custom  not  entitled  to  claim  partition 

.  — ."  Question  as  to  tiUe  "— "  Owner  "  and  "  Lando\pnir  ''^Punjab  Land 

JJiwn|*f4i^  1887,  ««c«diM  Xll,  115,  U6,  ISa 
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EM,  hj  the  Fall  Bench,  that  though  a  widow  who  snceeedR  to  her 
husband's  interests  in  a  joint  holding  on  a  life  tennre  and  is  recorded 
as  a  joint-owner  in  the  Revenae  papers,  is  entitled,  as  being  *'  an 
owner  "  within  the  meaning  of  Section  111  of  the  Punjab  Land  Reve- 
nue Act,  1887,  to  apply  for  partition  before  a  Revenue  OflBcer,  who 
has  a  discretion  to  either  ^rant  or  refuse  her  prayer,  it  is  open  to  the 
co-sharers,  in  the  event  of  her  prayer  being  so  granted,  to  seek  relief 
in  the  Civil  Court  on  the  ground  that  the  widow  was  by  custom  not 
entitled  to  claim  partition,  such  objection  on  their  part  raising  a 
question  of  title  in  the  land  sought  to  be  partitioned  and  therefore 
giving  the  Civil  Court  jarisdiction  to  entertain  the  suit  82 

PartneriMp. — Document,  construction  of — 'Registration  Act,  1877,  Sections  17,  49 — 
Partnership  or  co-owner  ship — Abandonment — Estoppel  ^Limitation  Act, 
1877,  ^nd  Schedule,  Articles  142,  144, — PlaintifE  sued  for  an  account 
of  the  income  and  expenditure  of  a  certain  "kul  (or  water-course)  jointly 
excavated  by  the  parties  under  an  agreement  in  writing,  dated  24th 
February  1873,  whereby  it  was  agreed,  inter  alia,  that,  in  considera- 
tion of  half  the  outlay  in  excavating  the  kul,  which  originally  belong- 
ed to  defendant  and  his  ancestors,  but  had  fallen  into  disrepair  and 
become  useless,  the  plaintiff  was  to  become  a  half-sharer  therein  ;  that 
thenceforth  the  income  and  expenditure  on  the  kul  was  to  be  shared 
in  the  same  proportion,  and  that  in  the  event  of  a  sharer  failing  to 
pay  the  expenses  of  repairs,  he  was  to  be  debarred  from  participating 
in  the  income  of  that  year.  Defendants  admitted  the  agreement  and 
rendition  of  accounts  till  1986  Sambat,  but  alleged  that  after  that 
year  the  Icul  was  stopped  and  litigation  ensued  with  the  owners  of 
certain  villages  ;  that  plaintiff  refused  to  contribute  towards  the  ex- 
penses and  gave  up  his  share  ;  and  that  defendants  had  conducted  the 
cases  themselves  and  enjoyed  the  profits  of  the  hul  ever  since. 

The  District  Judge  dismissed  the  suit  on  the  ground  that  plaintiff, 
by  refusing  to  contribute  towards  the  expenses  of  the  said  litigation 
and  by  his  subsequent  conduct,  had  abandoned  and  lost  his  rights  in 
the  kul.  This  decree  was  upheld,  on  appeal,  by  the  Divisional  Judge, 
both  on  the  ground  that  plaintiff  had  abandoned  and  lost  his  said 
rights,  and  also  that  his  conduct  estopped  him  from  preferring  the 
present  claim. 

Plaintiff  having  appealed  to  the  Chief  Court,  the  defendants  sup- 
ported the  decree  of  the  lower  Courts,  not  only  on  the  ground  of 
abandonment  and  estoppel,  but  also  on  the  grounds  {a)  that  plaintiff's 
rights  in  the  kul  could  not  be  proved,  as  the  written  agreement 
of  1873  required  registration,  and  being  unregistered  was  inadmis- 
sible in  evidence  ;  (&)  that  the  suit  was  practically  one  for  accounts  of 
a  partnership,  and  therefore  could  not  lie  without  a  prayer  for  dis- 
solution ;  and  (c)  that  the  failure  of  plaintiff  to  contribute  towards 
tlie  expenses  of  repairs  debarred  him  from  claiming  a  share  of  the 
produce  for  any  of  the  years  for  which  accounts  were  claimed. 

Held,  that  the  claim  was  one  relating  to  profits  of  immovable  pro- 
perty, and  that  the  right  in  respect  of  which  the  parties  were  litigat- 
ing and  which  formed  the  basis  of  the  claim  was  one  i*egarding  saoh 
property,  and  that,  therefore,  the  limitation  for  the  possession  of  a 
share  in  the  kul  would  be  12  years,  whether  under  Article  142  or  Article 
144  of  the  Inmitatioii  Act. 
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Found,  upon  the  evidence,  that  there  waa  no  proof  of  abandonment 
on  the  part  of  plaintiff. 

«  Held,  father,  that  the  written  agreement  of  1873  did  not  require 

registration,  inasmnch  aa  taken  as  a  whole,  it  meant  nothing  more 
than  that  defendant  agreed  to  give  plaintiff  a  half  share  in  the  kul 
provided  that  the  latter  paid  a  half  share  of  the  expenses  of  excava- 
tion, and  that  snch  a  condition  did  not  create  a  present  right  in  the 
kul,  bnt  merely  one  that  wonld  come  into  existence  in  the  event  of 
plaintiff  fal611ing  the  said  condition. 

H^id,  also,  that  even  if  it  were  conceded  that  a  present  right  was 
created  by  the  instrument  it  was  only  a  right  in  the  mined  kul,  which 
had  at  the  time  no  value  at  all,  and  certainly  coald  not  be  said  to 
have  been  worth  Es.  100,  and  that  the  valuable  property  which  might 
come  into  existence  if  the  conditions  of  the  agreement  were  carried 
out  could  not  be  held  to  furnish  the  test  of  valuation. 

Section  17  of  the  Registration  Act  mast  be  strictly  construed,  and 
unless  a  document  is  clearly  brought  within  the  purview  of  the  sec- 
tion, it  cannot  be  excluded  from  evidence,  and,  in  case  of  doubt,  the 
benefit  must  be  given  to  the  document. 

Eeld,  upon  the  facts  of  the  case,  that  the  claim  was  one  for  accounts 
of  a  co-ownership  in  immoveable  property  and  not  of  a  partnership. 

Held,  finally,  that  the  agreement,  rightly   construed,  only  depriv- 
ed a  co-sharer  of  the  income  in  case  he  refused  to  pay  his  quoia  of 
expenses  of  repairs,  &c.,  and  that  mere  non-payment  did  not  amount  to 
such  refusal,  though  defendant  was   entitlod  to  deduct  the  amount  of 
the  said  expenses  from  plaintiff's  share  of  the  profits 51 

Partnership^Uen^Contract  Act,  1872,  Seettons  60,  61,217,262— 
8e^  of' — Oivil  Porcedure  Code,  1882,  Section  111. — The  rule  as  to  the 
equitable  lien  possessed  by  each  partner  on  the  partnership 
property  cannot  be  applied  so  as  to  enable  a  managing  partner 
to  appropriate  money  due  to  another  partner  out  of  the  assets  of  a 
firm  in  liquidation  of  a  debt  due  from  that  partner  to  himselE  and 
entirely  unconnected  with  the  business  of  the  firm. 

Neither  at  common  law  nor  in  equity  is  there  any  right  of  set-off 
between  parties  mutaally  indebted  in  the  absence  of  an  agreement  to 
that  effect.  Nor  do  the  provisions  of  Section  111  of  the  Oivil  Pro- 
cedure Code  apply  where  the  debt  sought  to  be  set-off  was  barred 
by  limitation  before  the  suit  was  filed 53 

Perversion  to  Muhammadanism.'^See  Custom  I, — Adoption^  No.  2. 

Plaint.^^OrdAr  of  Appellaie  Court  returning  plaint  for  amendment'^ Appeal* — See 
Oivil  Procedure  Code,  1882,  Section  588  (6). 

Plaintiff f  death  o/.— See  Oivil  Procedure  Code,   1882,  Section  865.— Pr«*emp<»oif| 
No.  12. 

Pleader,  power  of,  io  eompromiee  suit— See  Civil  Procedure  Code,   1882,  Section 

875. 
FoBsestian^  suit  for,  by  tenant  after  ejecimen^— See  Landlord  and  Tenant^  No.  3. 
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Pre-empHon.'-Oivil  Procedure  Oode,  1882,  Section  244— Cecree  for  pre-emption^- 
Question  whether  decree-holder  has  paid  money  into  Court  within  time^ — 
See  Cioil  Procedure  Code,  1882,  /Section  244. 

Pre-emption — Fraudulent  concealment  of  sale — Limitation  Ad^  1877, 
Section  18,  knowledge  of  facts,  presumption  as  to, — 8oe  Limitation  Act^ 
1877,  Section  18. 


No. 


ft 


if 


Pre-emption — Decree  directing  money  to  be  paid  into  Court  by  certain 
date,  hut  not  stating  eonsequences  of  non-compliance— Sscecution  of  decree — 
Limitation  Act,  1877,  2nd  Schedule,  Article  179.— See  Limitation  Act, 
1877,  2nd  Schedule,  Article  179,  No.  3. 

,  Pre-emption — Punjab  Laws  Act,   1872,   Section  9 — Bights  to   use 

uafer  of  perennial  itream--^*  Immovable  property  " — General  Clauses  Act,  . 
1868,  Section  2  (5). 

Beld,  that  iaasmiich  as  the  water  of  a  perennial  stream  comes  oat 
of  land,  the  right  to  nse  such  water  is  "  a  benefit  arising  oat  of  land," 
and  is,  therefore,   "  immovable  property "   within  the  meaning  of  ; 

Section  2  (5)  of  the  General  Claases  Acfc,  1868,  so  as  to  foand  a  snit 
for  pre-emption  in  respect  of  a  sale  thereof  nnder  Section  9  of  the 
Panjab  Laws  Act,  1872      •        U 

,  Pre-emption — Mortgage  by  conditional  sale — Failure  by  pre-empfors 

to  tender  amount  due  on  mortgage  after  notice,  effect  of — Plaintiff  in  pre- 
emption suit  acting  banami — Join*  suit  for  pre-emption  by  numerous 
occupancy  tenants  —Price  to  be  paid  by  pre-emptors  on  foreclosure  of  mart- 
gage — Punjab  Laws  Act,  1872,  Sections  13,  14,  15. 

Held,  that  in  the  case  of  a  foreclosnre  of  mortgage  by  conditional 
sale,  the  failare  on  the  part  of  the  pre-emptor  to  tender  the  amoont 
dae  on  tl^e  mortgage  after  notice  daly  served  npon  him,  does  not  in- 
volve forfeiture  of  his  right  of  pre-emption,  the  provision  as  to 
f<H:feitare  contained  in  Section  14  of  the  Panjab  Laws  Act,  which 
deals  with  sales,  having  been  intentionally  omitted. in  Section  15  of 
the  Act,  which  deals  with  foreclosares. 

Held,  farther,  that,  thongh  when  it  is  proved  that  a  plaintiff  in  a 
pre-emption  sait  is  acting  banami  the  Goart  should  ref  nse  the  nominal 
plaintiff  a  decree,  a  plaintiff  in  snch  a  suit  is  not  disentitled  to  a 
decree  merely  because,  in  order  to  raise  funds  for  the  maintenance  of 
his  soit,  he  has  entered  into  an  agreement  with  other  persons  as  to 
what  he  will  do  with  the  land  if  he  gets  it,  any  subsequent  transfer  of 
8aoh  land  by  the  plaintiff  after  he  has  obtained  it  giving  rise  to  a  fresh 
caose  of  action  to  the  other  pre-emptors. 

In  »  joint  suit  for  pre-emption  by  several  occupancy  tenants  and 
others  it  was  objected  on  appeal  that  (1)  the  occupancy  tenants  had 
joined  strangers  in  the  plaint,  (2)  that  plaintiffs  were  not  the  whole 
body  of  the  occupancy  tenants,  and  (3)  that  as  individual  tenants  they 
could  not  combine  their  claims  in  a  single  suit. 

Beld,  that  the  said  objections  were  unfounded.  If  the  list  of  plaintiffs 
incladed  any  persons  who  were  not  occupancy  tenants,  the  proper 
course  was  to  take  the  objection  at  the  first  hearing  and  have  their 
names  struck  out,  which  could  be  done  without  altering  the  plaint 
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generally  or  affecting  the  rigbt  of  tlie  remaining  plaintiffs  to  claim  tbjB 
whole  property.  Moreover,  as  it  was  not  disputed  that  each  occapancy 
tenant  conld  sae  separately  for  the  whole  property,  or  that  the  whole 
property  wonld  be  divided  equally  among  those  tenants  who  succeeded 
m  obtaining  a  decree,  there  was  no  reason  why  the  plaintiffs  could 
not  sue  jointly,  even  upon  the  assumption  that  they  did  not  represent 
the  whole  body  of  the  tenants. 

As  regards  the  price  to  be  paid  by  the  pre-emptor,  held,  that  he  was 
entitled  to  take  the  property  on  foreclosure  on  payment,  not  of  what 
was  due  on  the  mortgage,  but  of  the  market  value  only. 

The  mere  fact  that  a  pre* emptor  in  his  eagerness  to  get  the  land 
and  to  outbid  others,  had  professed  himself  ready  to  pay  a  sum  con- 
siderably more  than  the  market  value,  held,  not  to  amount  to  an 
estoppel,  it  being  established  that  such  statement  did  not  lead  defend- 
ant to  confess  judgment  or  to  do  any  other  act  which  he  would  not 
have  done  had  the  statement  not  been  made       19 

Pri'^mpUon, — Pre'Cmption,  suit  for — Sale  or  contract  to  sell — Construction  of  docu' 
ment — Transfer  of  Property  Act,  }SS2,  Section  54. — According  to  the 
terms  of  a  certain  deed,  which  was  stamped  with  a  one-rupee  stamp, 
the  vendor  undertook  to  satisfy  plaintiff  further  as  to  the  vendor's 
title,  and  to  execute  a  deed  of  sale  within  three  months,  after  which, 
if  such  deed  was  not  executed,  plaintiff  might  sue  for  specific  perform- 
ance. The  amount  of  the  purchase-money  wan  Rs.  15,000,  of  which 
Bs.  4,300  was  proved  to  have  been  paid  in  cash  to  the  vendor. 

Held,  that  the  deed,  rightly  construed,  amounted  merely  to  a  con- 
tract to  sell  and  not  a  sale,  and  that  the  payment  of  consideration  did 
not  necessarily  imply  that  the  deed  was  a  sale. 

Hehi,  further,  that,  under  Section  54  of  the  Transfer  of  Property 
Act,  1882,  which,  though  not  in  force  in  the  Punjab,  represents  gener- 
ally the  law  in  force  in  British  India,  a  contract  for  sale  of  immovable 
property  does  not  of  itself  create  any  interest  in,  or  charge  upon,  such 
property        ...         •,.         ...         .,«         ..•         ,.•         •••        •••        „•       65 

n  Pre-emption — Sals  to  two  co-sharers  and  a  stranger — Subsequent 

acquisition  of  stranger*  s  share  by  third  co-sharer '-Suit  by  a  fourth  co- 
sharer  for  pre-emption, — The  laud  in  suit  was  in  the  first  instance  sold 
to  three  persons,  of  whom  two  were  co- sharers  in  the  joint  holding, 
but  one  was  not.  Subsequently  plaintiff,  who  was  also  a  co-sharer 
in  the  said  holding,  sued  for  pre-emption  in  respect  of  the  sale,  but 
shortly  before  the  institution  of  his  suit,  the  stranger  vendee  sold 
his  share  to  one  K.  C,  another  co-sharer  in  the  same  holding. 
Accordingly  at  the  time  when  the  suit  was  instituted,  the  land  was 
in  the  hands  of  three  vendees  against  no  one  of  whom  plaintiff  could 
assert  a  superior  right.  It  was,  however,  contended  on  behalf  of 
plaintiff  that  regard  must  be  had  to  the  original  transaction  in  which 
two  vendees,  who  had  equal  rights  with  plaintiff,  had  joined  with 
them  in  the  purchase  a  third  \diose  right  was  inferior  to  that  of 
plaintiff,  and  that  the  right  of  pre-emption  which  plaintiff  wonld  in 
consequence  have  had  as  against  the  original  vendees  could  not  be 
defeated  by  the  subsequent  elimination  of  the  stranger  and  the  sub- 
etitution  of  a  person  against  whom  plaintiff  had  not  a  superior  right. 


Digitized  by 


Google 


INDEX  TO  CIVIL  JUDGMENTS.  Kx 


The  references  are  to  the  Nos.  given  to  the  cates  in  the  "  Record.*' 


No. 

Held,  OTerraling  the  said  contention,  that  the  mere  fact  that  at  one 
stage  a  stranger  had  a  share  in  the  bargain  could  not  be  held  to 
vitiate  the  right  of  the  three  persons  who  were  the  vendees  at  the 
date  of  sait  and  resisted  plaintiff's  claim  wifch  one  that  was  not 
inferior  to  his  own  69 

Pre'$mp/ton. — Fre-emption — Claim  in  respect  of  land  situate  in  out-growth  of 
tmcn  of  Batata  and  occupied  by  shops — Onus  proband i.— Plaintiff  sued 
for  pre-emption  of  certain  land  which,  though  formerly  agricultural, 
was  at  the  date  of  saifc  situate  in  an  out-growth  of  the  town  of  Batala, 
and  was  occupied  by  business  premises,  or  shops,  and  not  by  dwelling- 
houses. 

Beldf  that  the  claim  must  be  treated  as  one  in  respect  of  property 
which,  though  formerly  agricultural  land,  should  now  be  regarded  as 
subject  to  urban  rules. 

Held,  therefore,  that  the  burden  of  proving  that  there  was  a  custom 
of  pre-emption  applicable  to  such  property  was  upon  plaintiff,  and 
found,  that  plaintiff  had  failed  to  relieve  himself  of  such  onus. 

No.  87,  Punjab  Record^  1890,  followed       ..         ...         70 

„  „  Pre-emption — Parties  with  equal  rights  of  pre-emption — Liability 

of  party  who  privately  purchasei  from  original  vendor  to  be  defeated  by 
party  who  subsequently  to  such  purchase  sues  original  vendor  and  vendee  for 
pre-emption. — A,  having  sold  certain  property,  in  respect  of  which  X 
and  Y  had  equal  rights  of  pre-emption,  to  B,  X  privately  purchased  the 
said  property  from  B.  Subsequently  to  such  re-sale,  Y  sued  A  and  B 
for  pre-emption. 

Held,  that  X  by  his  purchase  from  B  had  asserted  his  pre-emptive 
title  in  so  efficacions  a  form  as  to  be  entitled  to  have  his  bargain  se- 
cured to  him  against  every  one  not  having  a  superior  right  of  pre- 
emption. 

No.  138,  Punjab  Beeord,  1884f,  and  7.  L.  B.,  XXlAll,  100,  followed...        73 

n  „  Pre-emption — Conditional  decree — Payment  of  piirehase-money  — 

Appeal — Decree  of  Appellate  Court  confirming  decree  of  first  Couri,  but 
tilent  as  to  time  for  payment  of  pur  chase-money . — The  first  Court  granted 
plaintiff  a  decree  for  possession  of  certain  land  on  payment  by  him  of 
Rs.  300  within  one  month  from  the  date  of  decree.  Plaintiff  appealed 
to  the  lower  Appellate  Court  on  the  question  of  price  and  costs.  The 
lower  Appellate  Court  dismissed  the  appeal  and  concluded  its  judg- 
ment as  follows :  "  I  observe  that  plaintiff  admits  not  having  paid 
"  Rs.  300  into  Court  as  directed  by  the  16th  April  1898.  This  should 
"  be  taken  into  account  by  the  lower  Court  in  the  event  of  plaintiff  now 
**  desiring  to  pay  in  the  money.  I  have  not  thought  it  right  to  extend 
"  in  any  way  the  time  within  which  the  plaintiff  should  have  liberty 
"to  deposit  his  money."  Forty-eight  days  after  the  date  of  the  latter 
decree  plaintiff  filed  an  application  for  revision  in  the  Chief  Court,  but 
did  not  deposit  the  said  purchase-money  or  any  part  thereof* 
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Eeld^  following  Rup  Ohandy.  Shams-ul-Jahan  (I.  L.  B.,  XI  JZZ.,346), 
that  inaamnch  as  the  decree  of  the  6rst  Court  had  allowed  one  month 
for  payment  of  the  purchase-money,  and  the  appeal  against  that  de- 
cree had  been  dismissed  withoat  any  fresh  period  for  payment  being 
expressly  allowed,  the  Appellate  decree  mast  be  taken  to  haie  incor- 
porated the  terms  of  the  original  decree,  that  the  period  of  one  month 
allowed  for  payment  must  be  calculated  from  the  date  of  the  Appel- 
late decree,  and  that  payment  by  the  decree-holder  within  one  month 
of  that  date  would  have  been  in  time. 

Under  the  circumstances  of  the  present  case,  the  Chief  Court  grant- 
ed the  decree-holder  a  further  period  of  14  days  from  the  date  of  its 
order  for  such  payment       •••         •••         •••         ••-         •••         •••         •••        ™ 

Fre-empHon.^Pre-emption,  Act  IV,  of  1872,  Sedion  12--'' Landowner "  and 
^^  Landholder '* — Purchase  of  small  plot  of  uneulturahle  Zand.— PlaintifiF, 
one  of  the  old  proprietary  body  with  a  large  holding,  claimed  posses- 
sion by  pre-emption  of  certain  land  which  had  been  sold  by  one  M.  to 
defendants  by  registered  deed  of  sale.  Defendants  admitted  plaintiffs 
right  to  pre-empt,  but  pleaded  that  their  rights  of  pre-emption  were 
equal  as  they  also  owned  land  in  the  same  taraf  as  the  land  in  ques- 
tion. It  appeared  that  defendants  owned  1  kanal  1^  matlas  of  land 
ghair-mumkin  chappar,  that  is  uneulturahle  pond,  which  they  pnrohas- 
ed  for  Rs.  200.  The  point  for  decision  was  whether  the  possession  of 
this  plot  of  uneulturahle  land  constituted  defendants  vendees  "  land- 
owners or  landholders  "  within  the  meaning  of  Seetion  12  (d)  of  Act 
IV  of  1872. 

Eeldj  that  defendants  were  not  "  landowners**  or  "  landholders " 
within  the  meaning  of  the  said  section  so  as  to  be  entitled  to  a  right 
of  pre-emption  equal  to  that  of  plaintiff. 

No.  153,  Punjah  Record,  1888,  followed ;  No.  7,  Punfah  Eeoord,  1896, 
distinguished  ...         ...         •••         •••         •••         •••         •••         •••        96 

Pre-emption — Death  of  claimant  pendente  lite — Abatement  ofsnii — 
^huhammadan  Law —Punjab  Laws  Act,  1^12,  Section  6.— The  plaintiff 
in  a  suit  for  pre-emption  died  pendente  lite,  whereupon  his  sons  were 
brought  on  the  record  and  obtained  a  decree.  On  appeal  the  Divi- 
sional Jndge  proprio  moiu  dismissed  the  suit  on  the  ground  that  by 
Muhammadan  Law,  which  was  the  personal  law  of  the  parties,  the 
death  of  a  person  who  claimed  pre-emption  caused  the  abatement  of 
the  suit. 

BeU,  that  under  Section  5  of  the  Panjab  Laws  Act,  1872,  Afuham- 
madan  Law,  even  though  the  parties  were  Muhammadans,  was  inap- 
plicable to  a  claim  for  pre-emption  in  respect  of  agricultural  land,  and 
that  a  suit  for  pre-emption  broaght  by  a  landowner  respecting  village 
lands  should  not  be  regarded  as  a  merely  personal  action  which 
must  terminate  on  the  death  of  the  original  plaintiff,  and  does  not  sur- 
vive to  his  representatives  ...         ...         ...         •••         ...         ..•         dS 

PremmpiiOtw. — Pretumption  as  to  dedication  of  road  to  pufeKc— S^  Limitation 
Act  1877,  Section  26. 

Presumption  as  to  regularity  of  proceedings' — See  Limitation  Att, 
1877,  2nd  Schedule,  Article  lil,  No.  1. 
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Trincipal  and  Agent. — Suit  for  recovery  of  money  paid  to  agent  for  unlawful 
pufpcee — Suit  inetituted  before  execution  of  unlawful  object — Trinoipal 
and  agent — Contract  Act,  1872,  Section  23 — Looas  penitentiffi.— > 
Plaintiff  sued  on  the  allegatioDS  that  he  paid  a  sum  of  Es.  300 
to  the  defendant,  a  friend  of  hia,  to  proeare  him  a  bride  ;  that 
dofendaDt  had  represented  that  this  sam  was  to  be  paid  to  the  bride's 
father  in  advance,  and  the  betrothal  performed  on  the  9th  Naaratra ; 
that  no  betrothal  had  taken  place,  and  that  defendant  on  being  asked 
to  refund  had  denied  the  receipt  of  the  money.  Defendant  denied 
the  transaction  altegether.  The  first  Court  found  that  plaintiff's  alle- 
gations were  proved,  aud  that  he  was  entitled  to  recover,  but  the 
Divisional  Judge  on  appeal  held  that  the  defendant  had  undertaken 
to  act  as  a  mere  procurer,  that  the  contract  was  opposed  to  morality 
and  public  policy,  and  following  No.  116,  Funjah  Becord^  1880, 
dismissed  the  suit  without  goiug  in{o  the  facts.  Plaintiff  appesiLed  to 
the  Chief  Court. 

Beldy  that  inasmuch  as,  upon  the  true  construction  of  the  transaction 
defendant  was  merely  a  go-between  or  agent  of  the  plaintiff  for  paying 
the  money  to  the  bride's  father,  the  property  in  the  money  did  not 
pass  to  the  defendant,  but  remained  with  the  plaintiff  so  long  as  it 
continued  in  defendant's  hands  or  until  it  was  paid  over  to  the  father 
of  the  intended  bride. 

Eeldf  therefore,  that  the  suit  was  maintainable. 

A  person  who  pays  money  to  his  agent,  whether  on  the  agent's  repre« 
sentation  or  of  his  own  motion,  for  an  unlawful  purpose  is  entitled  to 
a  locue  penitentisB,  and  can  call  back  his  money  at  any  time  before  the 
purpose  is  executed,  nor  in  such  a  case  can  the  agent»  merely  because 
ne  waa  entrusted  with  an  unlawful  commission,  repudiate  his  liability 
to  refund  and  appropriate  the  money  to  his  own  use. 

L  L,  B.,  XXIII  OaU.,  962;  /.  L.  A.,  XVIIl  Mad.,  888;  No  106, 
Puf^t^  Record,  1879  ;  No.  50,  Punjab  Record,  1880;  No.  116,  Punjab 
Record,  1880  ;  No.  128,  Punjab  Record,  1889  x-^Tayhr  v.  Bowers  (L.  R, 
L,  Q.  B.  D,,  29))  md  Kearley  Y.  Thomson  (L.  R.,  XXIV,  Q.  B.  D., 
747),  referred  to       63 

Pr&misMCfy  Note.^^ConsideraHon — Inequitable  bargain — Burden  of  proof, — 
In  a  suit  by  plaintiff  to  recover  from  defendant  No.  1  and 
his  wife  a  sum  of  Rs.  10,000  principal  and  Rs.  2,400  interest  on  a 
promissory  note  purporting  to  be  executed  by  both  defendants  on  the 
29th  November  1895,  payable  six  months  after  date,  defendant  No  1 
while  admitting  execution,  pleaded  that  after  he  had  attained  majori- 
ty his  extravagance  had  necessitated  his  estate  being  again  put 
under  the  Court  of  Wards ;  that  after  the  time  the  debt  was  contract- 
ed he  was  living  on  a  small  monthly  allowance  of  Rs.  160,  which 
was  inadequate  for  his  wants ;  that  he  cast  about  for  a  loan,  and  that 
plaintiff,  whom  be  described  as  an  astute  lawyer's  clerk,  caught  him 
in  his  meshes  and  got  him  to  execute  the  note  for  a  grossly  inadequate 
consideration.  It  was,  therefore,  urged  on  his  behalf  that  the  doc- 
trine of  the  English  Court  of  Chancery  in  the  case  of  expectant  heirs 
and  necessitous  persons  should  be  applied,  and  a  decree  passed  merely 
for  what  he  had  actually  received,  with  reasonable  iuterest  thereon. 
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It  appeared  that  defendant  No.  1  was  a  well  grown  and  mature  man  of 
■  about  thirty,  who  had  already  succeeded  to  a  large  estate,  and  that, 
though  addicted  to  extravagance  and  debauchery,  he  was  not  a  person 
of  weak  mental  capacity,  or  in  any  state  of  mental  or  bodily  distress, 
or  such  necessity  as  made  him  incapable  of  weighing  the  consequences 
of  the  transaction  into  which  he  was  entering  with  the  plaintiff  with, 
whom  he  had  had  no  previous  dealings. 

Eeldf  that  under  the  above  circumstances  defendant  No.  1  could  not 
be  placed  in  the  category  of  those  incapable  of  protecting  themselves, 
and  that  the  case  must,  therefore,  be  treated  as  an  ordinary  caae  of 
debtor  and  creditor,  the  onus  of  proof  of  all  the  disputed  facts  being, 
on  the  pleadings,  upon  defendant  No.  1. 

Beld,  further,  that  there  is  an  equity  founded  upon  the  gross  inade- 
qaacy  of  consideration,  but  it  can  only  bo  when  the  inadequacy  is  sach 
as  to  involve  the  conclusion  that  the  party  either  did  not  understand 
what  he  was  about  or  was  the  victim  of  some  imposition. 

Found,  upon  the  evidence,  that  defendant  No.  1  had  failed  to  prove 
his  allegations. 

A  plea  by  defendant  No.  2  that  she  had  never  executed  the  promis- 
sory note  or  put  her  mark  on  it,  or  received  consideration  in  respect 
thereof, /oiind,  not  established       ..•         ...         ...         •         •••         60 

PromUsory  Note, — Document,  construction  of — Ptomissory  Note  or  achnotoledg- 
ment  of  UahUity-^Suit  based  on  document  stamped  with  anna-stamp — 
Admissibility  of  document  in  evidence — Bight  of  plaintiff  to  fall  hack  on 
original  consideration — Evidence  Actj  1872,  Section  91 — Stamp  Act^ 
1879,  Section  34. -PlaintifF  in  his  plaint  alleged  that  "on  the  17th 
'*  June  1897  defendant  raised  Rs.  500,  cash,  at  Lahore,  and  wrote 
"  the  promissory  note.  He  agreed  to  repay  the  money  by  monthly 
"  instalments  of  Rs.  100,  and  further  agreed  to  pay  Re.  1  per  cent 
''  per  mensem  as  interest,*'  that  demand  for  payment  had  been  made, 
and  that  the  cause  of  action  arose  on  the  expiry  of  the  period  for  the 
payment  of  each  instalment,  the  sait  being  filed  on  the  14th  October 
1897  for  three  instalments  and  interest  as  above  stated.  The  docu- 
ment referred  to  had  affixed  to  it  an  anna-stamp,  and  was  in  the  follow- 
ing terms: — "Received  from  Mr.  E.  G.,  Superintendent,  Punjab 
"Dairy,  the  sum  of  Rs,  500  only,  as  advance,  repayable  by  instalments 
"  of  one  hundred  per  month,  and  to  bear  interest  at  Rs.  12  per 
"cent. — 17th  June  1897.**     It  was  signed  by  the  defendant. 

The  first  Court  dismissed  the  suit  on  the  ground  that  the  document 
upon  which  it  was  based  was  a  promissory  note,  payable  otherwise  than 
on  demand,  and,  being  insufficiently  stamped  as  snch,  could  not, 
under  Section  34  of  the  Stamp  Act,  1879,  be  admitted  in  evidence  for 
any  purpose,  even  on  payment  of  a  penalty,  in  a  civil  suit.  PlaintifE 
applied  for  revision  of  this  order,  and  it  was  contended  on  his  behalf 
that  the  document  bore  a  dual  character,  as  a  promissory  note  and 
as  an  admission  of  liability,  and  was  admissible  in  evidence  as  an 
acknowledgment-  It  was  farther  contended  that  the  Rs.  500  were 
made  up  of  advances  for  milk  made  at  various  times,  and  that  plaintiff 
was  in  any  event  entitled  to  fall  back  upon  the  original  consideration 
of  the  contract, 
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Held,  that  the  doonment  upon  which  plaiotiff  hased  his  snit  was 
a  promissory  note,  payable  otherwise  than  on  demand,  and  being  in- 
anflSciently  stamped  as  such  coald  not,  nnder  Section  34  of  the  Stamp 
Act,  be  received  in  evidence  or  acted  npon  in  a  civil  suit. 

Eeldy  further,  that  plaintiff  was  not  entitled  to  aver  against  his 
plaint  or  to  amend  his  plaint  in  such  a  manner  as  to  sue  on  the  original 
oonsideration. 

Beld,  also,  that  from  the  frame  of  the  suit  it  was  clear  that  the 
document  sued  on  embodied  the  contract  between  plaintifE  and 
defendant,  and  was  the  contract  out  of  which  defendant's  liability 
arose,  and  that  under  Section  91  of  the  Evidence  Act,  the  document 
was  the  best  evidence  of  the  contract,  and  no  other  evidence  of  the 
terms  thereof  could  be  given  •         92 

Proprietary  hody  of  village. — Eight  of  proprietary  body  to  contest  alienation  by 
widow  of  a  childless  proprietor, —^qq  Custom  Il-^Alienation,  No,  4. 

„  „  „  Oustbm — Succession — Exclusion    of    collaierali  by 

proprietory  of  village, — See  Custom  III— Inheritance,  Nos,  6  and  8. 

Fublicy  Dedication  of  road  fo.— See  Limitation  Aciy  1877,  Section  26. 

Punjab  Courts  Act,  1884.— Section  26. 

See  Section  75,  infra, 

„  „  „     Section  40. — **  Question  of  law  involved  " — Burden  of 

proof, — See  Burden  of  Proof  Nos.  5  and  6. 

j^  „  „     Section  67— Pwryat  Cow  ts  Act,  1884,  Section  ^l^Eear- 

ing  fixed  for  gazetted  holiday — Obligation  of  party  to  appear  cnsuch  day.-— 
Proceedings  held  in  a  Civil  Court  on  a  holiday  are  not  necessarily 
•a  nullity  on  that  accoant,  but  if  the  Court  wishes  to  hear  a  case 
on  a  gazetted  civil  holiday,  it  must  do  so  with  the  consent  of  the 
parties  concerned,  and  cannot  make  them  appear  before  itself  without 
Buch  consent,  the  exemption  from  attendance  in  Court  on  a  gazetted 
holiday  beincr  a  privilege  conferred  by  law,  of  which  no  Court  can 
of  its  own  motion  deprive  the  person  concerned  in  the  absence  of 
any  waiver  of  such  privilege  on  the  part  of  the  latter.  Nor  in  this 
respect  is  there  any  distinction  between  one  class  of  gazetted  holidays 
and  another  class  ...         ...         •••         •••         ..•         ...         •••        55 

„  „     Section  7 6, —  Punjab  Courts  Act,  1884  Sections  26,  75— 

^*  Business"  and  ^* functions"  of  District  Court — Power  of  District 
Judge  to  assign  function  of  trying  a  case  to  Additional  District  Court — 
Case  in  excess  of  pecuniary  limits  of  latter  Courts  jurisdiction,-^ 
Section  75  of  the  Punjab  Courts  Act  must  be  construed  in  con- 
Bonance  with  Section  26  of  the  Act,  and  it  is  therefore  not 
competent  to  a  District  Judge  by  pny  act  of  his  under  sub-section 
(2)  of  Section  75  to  extend  the  powers  conferred  on  Judicial  Officers 
by  the  Local  Government  under  Section  26. 

The  "  business  in  the  Court  of  the  District  Judge  "  spoken  of  in 
Section  75  (1)  of  the  Act  means  business  it  has  to  dispose  of  as  the 
District  Court,  and  the  "  functions "  mentioned  in  sub-section  (2) 
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of  the  said  section  are  functions  proper  to  such  Court,  and  must  be 
such  as  a  Sub-Judge  of  the  highest  class  is  unable  to  discharge,  and 
do  not  mean  the  mere  trial  of  civil  suits  of  the  value  of  over  Bs.  5,000       46 

Pwnjdb  Land  B>evenu9  ulc/,  1887. — Section  HI.— See  Par/Uion,  No.  3, 

„  „  „  Beciion  115. -^See  Par ti/ioUf  No.  3. 

,1  n  j>  Section  11(5. — See  Partition^  No.  3. 

n  9i  )f  Section  117, — See  Partition^  No.  1. 

99  99  99  Seelion  158.— See  Partition,  Nos.  2  and  3, 

Punjab  Laws  Act,  1872, — Section  5. — See  Pre-emptiony  No.  12. 

9,  99  Section  9. — See  Pre-emption,  No.  4. 

9»  99  Section  12.— See  Pre-emption,  No.  ]  1. 

99  99  Sections  13,  14, 15.— See  Pre-emption,  No.  5. 

Punjab  Hunicipal  A$t,  189l.^Section  2.— See  Section  45,  infra. 

19  99  Section  4^5.— Punjab  Municipal    Act,  1891, 

Sections  2  (2),  45  (8)  (c)  --Tax  leviable  by  the  year. 

Held,  that  in  a  Municipality  governed  by  Act  XX  of  1891,  a  tax 
leviable  by  the  year  is,  under  Section  45  (8),  proviso  (c),  leviable 
by  the  calendar  year  from  the  1st  January  to  the  31st  December, 
and  that  the  said  proviso  relates  equally  to  taxes  which  were  imposed 
before  the  said  Act  came  into  force,  and  which  had  hitherto  been 
levied  by  the  financial  year  from  the  1st  April  to  the  31st  March  ...  i 
Sections  91,  92,  94,  95. — See  ySunicipal  Committee. 

Punjab  Tenancy  Act,  1887. — Section  50. — See  Landlord  and  Tenant,  No.  3. 
99  99  Section  53. — See  Occupancy  Bights,  No.  3. 

,9  99  Section  56.— See  Occupancy  Bights,  No.  3. 

,9  9)  Section  58.— See  Landlord  and  Tenant,  No.  1. 

99  99  Section  59.— See  Occupancy  Bights,  Nos.  1  and  2. 

91  19  Section  60.— See  Ocupaney  Bights,  No,  3. 

91  19  Section  77.— See  Landlord  and  TenaiU,  No.  3. 

Q. 

«  Question  cf  Za«;."— See  Burden  of  Proof,  Nos.  5  and  6,  Easemsnt. 
"  Queetion  as  to  I»Yfo."— See  Partition,  Nos.  2,  3  and  4. 

B. 
Beciprocal  PtonUses.-^See  Contract  Act,  1872,  Section  52. 
Becavery  of  money  paid  to  agent  for  unlawful  purpose. — See  Principal  and  Agent 

Begistration  Actt  1877. — Section  17. — Document,  construction  of — Begistration  Act, 
1877,  Sections  17,  49 — Partnership  or  co-ownership — Abandonment-^ 
Esioppel^Limitation   Act^   1877,   2nd   Schedule,  Articles  142,   144.— 
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Plaintifffl  saed  for  an  acooont  of  the  iAeome  and  ezpenditnreof  a 
certain  kul  (or  water-coarse)  jointly  excavated  by  the  parties  nnder 
an  agreement  in  writing,  dated  24th  February  1873,  whereby  it,  was 
agreed,  inter  alia,  that  in  consideration  of  half  the  outlay  in  ezoayat- 
ing  the  kul,  which  originally  belonged  to  defendant  and  his  anoestorSy 
but  bad  fallen  into  disrepair  and  become  useless,  the  plaintiff  was  to 
become  a  half-sharer  therein :  that  thenceforth  the  income  and 
expenditure  on  the  kul  was  to  be  shared  in  the  same  proportion,  and 
that  in  the  event  of  a  sharer  failing  to  pay  the  expenses  of  repairs, 
he  was  to  be  debarred  from  participating  in  the  income  of  that  year. 
Defendants  admitted  the  agreement  and  rendition  of  accounts  till 
1936  Sambat,  but  alleged  that  after  that  year  the  Icvl  was  stopped, 
and  litigation  ensued  with  the  owners  of  certain  villages;  that 
plaintiff  refused  to  contribute  towards  the  expenses  and  gave  up  his 
share ;  and  that  defendants  had  conducted  the  ca^es  themselves  and 
enjoyed  the  profits  of  the  kul  ever  since.  The  District  Judge  dis- 
missed the  suit  on  the  gronod  that  plaintiff,  by  refuting  to  contribute 
towards  the  expenses  of  the  said  litigation  and  by  his  subsequent  ' 
conduct  had  abandoned  and  lost  his  rights  in  the  kul.  This  decree 
was  npheld  on  appeal  by  the  Divisional  Judge,  both  on  the  ground 
that  plaintiff  had  abanaoned  and  lost  his  said  rights,  and  also  that 
his  conduct  estopped  him  from  preferring  the  present  claim* 

Plaintiff  having  appealed  to  the  Chief  Court,  the  defendants 
supported  the  decree  of  the  Lower  Courts,  not  only  on  the  ground  of 
almndonment  and  estoppel,  but  also  on  the  grounds  (a)  that  plain- 
tiff's rights  in  the  kul  could  not  be  proved,  as  the  written  agreement 
of  1873  required  registration,  and  being  unregistered  was  inadmissible 
in  evidence;  (6)  that  the  suit  was  practically  one  for  accounts  of  a 
partnership,  and  therefore  could  not  lie  without  a  prayer  for  dissolu- 
tion ;  and  (e)  that  the  failure  of  plaintiff  to  contribute  towards  the 
expenses  of  repairs  debarred  him  from  claiming  a  share  of  the  produce 
for  any  of  the  years  for  which  accounts  were  claimed. 

Held,  that  the  claim  was  one  relating  to  profits  of  immovable  pro- 
perty, and  that  the  right,  in  respect  of  which  the  parties  were  litigat- 
ing and  which  formed  the  basis  of  the  claim,  was  one  regarding  such 
property,  and  that,  therefore,  the  limitation  for  the  possession  of  a 
share  in  the  kul  would  be  12  years  whether  under  Article  142  or 
Article  144  of  the  Limitation  Act. 

Found,  upon  the  evidence,  that  there  was  no  proof  of  abandonment 
on  the  part  of  plaintiff. 

Beld,  farther,  that  the  written  agreement  of  1873  did  not  require 
registration  inasmuch  as,  taken  as  a  whole,  it  meant  nothing  more 
than  that  the  defendant  agreed  to  give  plaintiff  a  half  share  in  the 
iulj  provided  that  the  latter  paid  a  half  share  of  the  expenses  of 
excavation,  and  that  such  a  condition  did  not  create  a  present  right 
inihekulyhnt  merely  one  that  would  come  into  existence  in  the  '^ 
event  of  plaintiff  fulfilling  the  said  condition. 

Beldf  also,  that  even  if  it  were  conceded  that  a  present  right  was 
created  by  the  instrument,  it  was  only  a  right  in  the  ruined  kul,  which 
kad  at  the  timq  no  value  ai  all)  and  certainly  ooatd  not  ba  said  to  liav<^   ; 
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h6^  inyrtb  Rs.  100,  and  tbat  ibe  rahtable  property  wbioh  migbt 
cbtue  into  etistence  if  tbe  conditions  of  the  agreement  were  caoried 
6nt  <yofM  not  be  held  to  farDish  the  test  of  vdnation. 

Section  17  of  the  Begistration  Act  must  be  strictly  constmed,  and 
unless  a  docnment  is  clearly  bronght  within  the  purview  of  tbe 
section,  it  cannot  be  excluded  from  evidence,  and  in  case  of  doubt|  tbe 
benefit  must  be  given  to  the  document. 

Hd&2,  upon  the  f dcte  of  the  case,  that  tbe  claim  was  one  for  afecounis 
of  a  co-ownership  in  immovable  property,  and  not  of  a  partnership. 

Eeld^  finally,  that  the  agreement,  rightly  constmed,  only  deprired 
a  oo-sbarer  of  the  income  in  case  he  refueed  to  pay  bis  quota  of  ex- 
penses of  repairs,  &a,  and  that  mere  non-payment  did  not  amount  to 
snob  refusal^  though  defendant  was  entitled  to  deduct  the  amount  of 
the^said  expenses  from  plaintiff's  share  of  the  profits  •«•        •••         51 

Beguira(ion  Aet^  1877.--Seirfion  49.— See  Settion  17,  suj^a. 

„  „  •      „        Section  At^, — Mortgage-deed  reloHng  to  tntmovahUpreperiy 

-^plded  t&nvpidBonly  registrahlej  hut  roistered  in  wrong  Begistry  Ofice — 
Adimtmbilify  cf  deed  in  evidence-^Regittration  Act,  1877,  Seetien  49— 
Fraud. 

BMf  that  the  mere  fact  tbat  amortgiage-deed,  which  is  oompulsorily 
registrable,  has  been  registered  in  a  wrong  Begistry  Office,  does  not 
tevAec  such  deed  inadmissible  in  evidence  as  against  a  purchaser  at 
Meeation  sale  of  the  land  mortgaged,  who,  not  knowing  that  such 
land  was  subject  to  mortgage,  does  not  plead  that  be  was  misled  by 
the  deed  not  being  registered  at  the  proper  office,  or  tbat  be  was 
induced  to  purchase  because,  on  inquiry,  at  the  latter  officSi  be  leamt 
that  there  was  no  outstanding  incumbrance. 

A  plea  tliat  the  said  mortgage  was  in  fraud  of  creditors,  held^  not 
estaoiisned    •••        ••!        •••        •#•        •••        •••        •••        »»»        ••«        4v 

It  i»  »  Section  50. — Lis  pendens — Begtttered  and  unregietered 
deedi — Regittration  Aet,  1877,  Section  50 — Section  50  of  the  Registra- 
tion Act,  1877,  gives  priority  to  registered  documents  of  certain  spe- 
eified  classes,  as  regards  property  comprised  therein,  over  unregistered 
documents  relating  to  the  same  property,  not  being  decrees  or  orders, 
provided,  in  the  latter  case,  that  such  decrees  or  orders  are  prior  in 
poitit  of  date  to  the  registered  docnment. 

Where,  however,  an  unregistered  mortgagee  had  already  brought  bis 
anit  to  enforce  his  mortgage,  held,  that  a  mortgage,  by  registered 
deed,  of  tbe  same  property  made  during  the  litigation  must,  in  aocord- 
aaoe  with  the  principles  of  lie  jpendens,  be  treated  as  subject  to  the 
result  of  the  suit      •••        •-••        •••        •••        .«•        •••        •••        •••        SS 

BegitUufity  of  proceedings^Presumpiion  ae  /o— See  Limitation  Aei,  1877,  2nd 
Schedule,  Article  141. 

Begfiktion,  XVII  of  1806.— See  Limitation  Act,  1877, 2nd  Schedule,  Article  141. 
„  H         »  See  Mortgage,  No.  6. 

tt0t0^rf  daaMUofk-^See  Guofdian  and  Wardi  Art,  1890,  No.  I. 
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JKof  ;^tM/a.--See  Oivil  Procedure  Oode^  SecHon  13. 

9,         II  See  Custom  Ill^lnheriiance^  Nq,  8. 

„         „  See  Limitation  Act,  1877,  2nd  Schedule^  Article  141. 

,9         „  Res-jadicatA — Otniman  by  guardian  ad  litem  of  minor  to  appeal 

against  decree — Qrost  negligence  on  part  of  guardian — Effect  of  iueh  dectree^ 
— *Where  in  a  previon^  Bait  a  decree  was  pasaed  against  tbe  present 
plaintiff,  who  at  the  time  was  ^  minor,  and  vyas  dnly  represented  by 
his  mother  as  his  guardian  ad  li/em,  held,  thai  the  omission  by  the 
latter  to  appeal  on  his  behalf  from  such  ,decree,  notwithstanding 
that  there  were  excellent  grounds,  both  iit  law  and  on  the  facts, 
for  an  appeal,  amonnted  to  gross  negligence  on  her  part,  and  that 
under  snch  oircnmstances  it  woald  be  coDtrary  to  law  and  equity  to 
hold  the  plaintiff  bound  by  the  former  decree. 

The  posiUon  of  a  gniu^ian  ad  litemr  of  a  mjnor  being  thM^  of  a  trus- 
tee, he  is  bound  strictly  to  act  in  the  interests  of  the  miopr^  apd  he 
has  not  the  liberty,  as  long  as  he  retains  his  position,  of  abandpniflg 
the  case  as  he  would  have  were  it  bis  own,  unless  such  abandonment 
is  clearly  in  the  interests  of  the  minor.  Every  case  must  be  judged 
by  its  own  facts,  and  for  the  purpose  of  finding  oi^t  whether  such 
guardian  was  gpiify  of  laches  or  frapd  in  previous  proceedings  tho 
Gourt  has  power  to  go  iuto  them  and  to  form  its  own  oonclosions  re- 
garding them  .*.  »M  ••#  »«•  •••  -p^'  M*  •••  35 
Beversi§ner$.-^Joint  9mt  5y  reeernonef  agaimt  pergtm  in  unkutfvl  p$9t0mm  ■ 
Misfoindet  of  cauies  of  action* — See  Cause  of  Action. 
9t  Ouitom-^Sucfieftioti  Iq  ehitdle^^p^opriefor-^lf^lution  of  ntmrcfiUateral 
hy  proprietors  of  village — Village  founded  mtkin  boundariet  of  old^viU'^j^'- 
Bight  of  collaterals  residing  in  hitter  to  succeed  to  land  informer — Succession 
of  adopted  son  in  his  natural  family — Riwaj-i-am. — See  Oustomlll—Jn' 
%eritanee,  No,  6. 

„  Custom — Succession-^  Suit  between  co-proprietors  of  vilfage  in  which 

the  land  teas  iituate  and  deceased's  near  agnates  residing  im  another 
village — Finding  in  a  previous  suit  that  one  of  the  co-proprieton  Wa9 
deceased!* s  collateral,  effect  of — Res- judicata — Bhillon  Jats  of  Narainr 
ffcu'kf  Amritsar  District, — See  Custom  III — Inheritance^  No,  6, 

„  Mortgage  by  widow — Decree  of  foreclosure  against  u:idoiprSuit^  hy 

reversioners  for  recovery  of  land  after  death  of  widow, See  Limitation 
Act,  1877,  2nd  Schedule,  Article  141. 

„  Speculative  suit  hy  re^ersiamrs  for  dedaratory.  (^^cr^f.-ryjBjBe  Spe* 

eifU  Belief  Act,  1877,  Section  42. 

Beteriioners — Locus  standi  of, — See  Cause  of  Action. 

„  See  Custom  II — Alienation,  Nos,  3,  4,  6  and  8; 

,^.  See  Occupancy  Bights,  Nos,  2  and  3. 

Beview  of  j^dgment,'^'8ee  Civil  Procedure  Code,  188?,  Seetioff  623, 
Bevision  in  civil  eases, — Civil    Procedure    Code,    1882,    Section  622^f^'Ppm0r  of 
Chief  Court  in  revision  to  dispose  of  ca$e  on  meriis,^ — See  Burden  a/ 
Proofs  Vo.h. 

•f        H      n      II         *^Materialirregulan(u*^--CanlratUdoryfindif^^kvw' 
Appellate  (7<?i*r/,— See  Burden  of  Proof,  No.  6, 
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Beviiion  in  civil  caaet.'-'Applieattonfor  retUian'— Oilier  remedy  open  to  applieanf.r^ 
See  Civil  Procedure  Code,  1882,  Sec/ion  620. 

„        „      „       „  Small  Cause  Court  Act,  1887,  Section  2^^8eeond  appU- 

♦   cation  for  revieion  after  rejection  of  fint  application.^^See  Civil  Proce^ 
dure  Code,  1882,  Section  623.  ' 

„  „  „  Guardian  and  Wardn  Act,  1890,  Seciiom  12  (3)  (6),  47— 
Preliminary  order  as  to  custody  of  property — Beviiioii.— See  Ouardian 
and   Ward8Aot,lS90,No.2. 

„     .    „       „      „        Provincial  Small  Cause  Court  Act,   1887,  Section  25 — 
Revision — Wagering    transaction — Written    contract — Admissihility    of 
■    evidence  to  prove  that  contract  wan  void  under  Section  30  of  the  Contract  Act 
^Evidence  Act,  1872,  Section  92. 

The  Jadge  of  tbe  Small  Caase  Court  dismissed  plaintiffs*  suit  on 
the  groand  that  the  evidence  proved  that  the  written  agreement  sued 
upon,  which  purported  to  he  one  for  sale  of  silver,  was  not  a  bond  fide 
transaction,  no  actual  interchange  of  silver  heing  contemplated,  but 
merely  an  adjustment  of  profit  and  loss  with  reference  to  a  difference 
in  the  market  rates.  Plaintiffs  applied  to  the  Chief  Court  for  revision 
of  the  order  of  dismissal  on  the  ground,  (1)   that  there  was  no  evi- 

^  dence  to  show  that  delivery  of  silver  was  not  intended,  and  (2)  that 
Ow  oral  evidence  was  inadmissible  to  contradict  the  terms  of  the  written 

-  agreement  according  fco  which  silver  was  to  be  delivered. 

Beld,  that  as  there  was  evidence  on  which  the  Judge  of  the  Small 
Cause  Court  might  base  his  finding  that  the  transaction  was  a  wager, 
that  finding  should  not  be  disturbed  on  revision. 

Eeld,  further,  that  the  oral  evidence  was  admissible,  under  the  first 
proviso  to  Section  92  of  the  Evidence  Act,  for  the  purpose  of  invalidat* 
ing  the  written  agreement. 

J.  L.B.,XVII  Mad.,  480,  and  LL.B.,XII  Bow.,  585,  followed ; 
J.  L.  E.,  IX  Calc,  791,  not  followed        85 

Bight  of  way. — Easement — Public  or  private  road-^User  of  road  hy  public  for  less 
than  20  years — Presumption  as  to  dedication — Limitation  Act,  1877, 
Section  26. — See  Easement, 

Bight  to  <tt6,^See  Cause  of  Aetion. 

„  See  Custom  II-^Alienation,  Nos,  3,  4,  6  and  8. 

„  See  Oeevpaney  Bights,  Nos.  2  and  3. 

Botid,publie  orprivate^^See  Easement. 

s. 

Sale.'^Suit for  possession  on  ground  that  a  certain  sale  uas  invalid  as  against  plainttf 
— Plea  by  defendant  that  plaintiffs  acquiesced  in  «aZe— "  Acquiescence  " — 
Estoppel. — See  Acquiescence. — 

„      Bes-judioata— ^(Tti^d  and  land  sold  by  one  deed  of  sale — Suit  in  respect  of 
house-- Subsequent  suit  in  respect  of  land^  Finding  in  first  suit  that  ieed 
"■■■   'of  tale  was  void,  effect  of,  as  regards  subsequent  mi*— Bee  OinlProeeiure 
Code,  1882,  Section  l^, 
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iSfak.— Sale  of  skare  of  retidoniial  homo  hy  ono  of  four  Hindu  eo-shafort'^Boyso 
ooeupiod  hy  tenant — Eighf  of  vendee  to  jnni  phyaical  posteition^^Citil 
Procedure  Oodt,  1882,  jSfee/icm  263.-*See  Gitii  Frocednre  Code,  1882, 
.,  SeeHon  263. 

„  Pre'empHon — fraudulent  concealment  of  $ale —  Limitation  A  ct^  1877,  Section 
18^  knowledge  of  faets^  presumption  as  to, — See  Limitation  Act^  1877, 
Section  18. 

„  Suit  to  contest  validity  of  sah'^Right  of  plaintiffs  to  attach  mortgage  made 
in  favour  of  vendee  more  than  12  years  before  suit — Merger  of  mortgage 
in  idle — Limitation  Act^  1877.— See  Mortgage^  No.  7. 

„  Pre-emption — Sale  or  contract  to  seU-^Oonstruction  of  dooument^^Transfer 
of  Property  Act,  1882,  Section  54.— See  Pre-emption^  No,  6. 

Security. — Failure  of  guardian  to  fumish^See  Guardian  and  Wards  Act^  1890, 
No.l^ 

Separation^Deed  of-^See  Husband  and  Wife^  No.  1. 

Het^f.^-^Partnership-^Lien-^Contratst  Act,  1872,  Sections  60,  61, 217,  262— OtW 
Procedure  Oodoy  1882,  Section  111.— See  Partnership,  No.  2, 

Small  Cause  Oourt'-^J^risdict^on  o/^See  SmaU  Oause  Court  Act,  1887,   2nd  Soke- 
dule,  Article  13. 

SmdU  Oause  Court  Act,  1887— See/«?n  25.— See  Citfil  Proce^re  Code^  1882,  Sec- 
iion  623.— Betnfkw  in  Civil  Cases,  No.  6. 

/• 

n        tf  9f  }9    ^  Second  Schedule,   Article  IS.vrJfurisdiction  of  Small 

Cause  Courts  Suit  by  lessee  of  Oovemment  ferry  for  fefovery  of  tolls — SmaU 
'    Cause  Court  Act,  1887,  2nd  Schedule,  Article  13. 

Beld,  that  a  ferry,  encli  as  that  at  Khashalgarht  fanst  be  regarded  as 
immovable  propery  vested  io  the  Local  GovernmeDit^  and  that  a  plaintiff, 
when  claiming  as  lessee  of  the  ferry  to  recover  tolls  or  dues,  claims  to 
recover  by  reason  of  an  interest  in  immovable  propi^rty  transferred  to 
him  by  Government. 

Held,  therefore,  that  such  a  snit  is  ezolnded  tnm  the  cognizance  of 
a  Small  Caase  Conrt  by  Article  13  of  the  2nd  8db<pdnle  to  the  Small 
Canse  Court  Act,  1887        , 80 

Specifie  Belief  Act,  1877— fifee^totr  i2^-'DHlaratory  decree,  suit  for,  by  fever- 
tioner  Speculative  suit^Specifie  Belief  Act,  1877,  Section  42.— PlaintifE  - 
sned  for  a  dieclaration  that,  after  the  death  of  Mnssammat  J.,  who  was 
at  the  time  in  possession  of  the  property,  with  a  widow's  interest,  th^ 
were  entitled  to  succeed  to  it.  Their  snit  was  dismissed  by  the  Divi- 
sional Judge  on  the  ground  that  the  widow  had  not  done  any  act  or 
made  Any  alienation  of  the  property  which  might  raise  an  apprehen- 
sion of  injury  to  plaintiffs'  ri^ht,  there  beiog  no  allegation  that  any 
denial  of  their  rights  was  made  before  the  institution  of  the  suit. 

Eeld,  that  the  snit  bad  been  rightly  dismissed        •••  42 

SpsouUMve  sMfar  declaratory  decree.— Bee  Specifie  Belief  Act,  1877,  Section  42* 
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Stamp  Act,  1879— Sec/toi?  34.— />ocw»en«,  cangtruc/wn  of—PromiHoryNate,  or  «k 
knowledgment  of  liahiUty^Suit  based  on  document  stam^d  with  anma- 
stamp'-AdmisHbility  of  document  in  evidence  -  Bight  of  plainiig  to^faU 
hack  on  origmcd  eonsideration— Evidence  Act,  1872,  Section  di-^StauM 
Act,  1879,  Section  34.— See  Promissory  Note,  Ae?.  2. 

Striking  off  defenee.^See  Civil  Procedure  Code,  1882,  Section  180. 

Sub-tenant. — See  Landlord  and  Tenant,  No.  1. 

Succession  Certificate  Act,   1889. — Sections  4,   16. — Joinder  of  parties — Suit  by 
^  representative  of  deceased  mortgagee,  who  has  obtained  certificate  under 
Act    VII  of  ISS9^ Necessity  of  impleading  Tnortgagee's  other  heirs^^ 
Act   VII  of  1889,  Sections  4,  16,—  See  Joinder  of  Parties,  No,  2. 

Sueeession,  Oustomar^^Se^  Custom  Ill^Inheritanoe. 

Tax  leviable  by  the  year. — See  Punjab  Municipal  Act,  1891,  Section  45. 

Tenant.^See  Landlord  and  Tenant-^  Occupancy  Bight. 

ToU^Suitfor  recovery  of,  by  lessee  of  Oovemment  ferry. --^S^  Small  Canse  Court 
Act,  1887,  2nd  Schedule,  Article  13. 

Transfer  of  Property  Act,  l882.'^Sectionb4!.See  Pre-emption,  No*  6. 

„  „        ,♦  „       „        Section  lOQ.See  landlord  and  Tenantf  No.  2. 

"  Vested  in-  trust  ^*^Meaning  (^.^SeQ  Limitation  Aet^  1877,  Section  14. 

ViUage  proprietors. — Oustom-^ Alienation — Escheat-^  Righ/  of  proprietary  body,  to 
contest  alienation  by  wiaow  of  childless  proprietor — Kangra  Oistrid-^ 
Bight  to  sue.^Se»  Custom  II — AUenation^  No.  4. 

„  „  Cuiiom-^Succession  to  childless  proprietor — Kxclusion  of  near 

collaterals  by  proprietors  of  village — Village  founded  within  boundaries  of 
old  village — Right  of  oollatstals  residing  in  latter  to  succeed  to  lan^  infor* 
mer — Succession  of  adopted  son  in  his  natural  family — Biwaj-i-MQ. — See 
Qu9tqm  lll^Inheritance,  i(o.  6. 

w. 

Wagering  Opntrflct.^Sea  Bevision  in  Civil  Ca^es,  No.  6. 

Water  of  perennial  stream. — Bight  to  use. — See  Pre-emption,  No.  4. 

Way—Bight  o/.-^See  IStosement. 

WidouLTOustom— Alienation — Escheat — Bight  of  proprietary  bx>du  toi  eoniest 
alienation  by  widow  of  childless  proprietor '^"Kangra  District^^fiight  to  sue 
•—See  Custom  11— -Alienahon,  No.  4. 

„  Custom — Alienaiion^Qift  by  widow  in  favour  of  daugh/er  married  after 
death  ofwidow*s  Au^banii— Khmad%madi— fli4iar«  of  Oitfro^-^Siwaj-i* 
»m,— Se^  Ov^ioWf  ll—AUcnafion^  No,  &« 
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Widc^^'^4hri^e  hy  iOuhtO'-Dedree  of  foreclosure  agat'Hst  foidow-^-Eegulation 
XV f I  of  \90^^Begvlafity^f  proceedings^  presumption  as  to-— Suit  hy 
reversioners  for  recovery  of  land  after  death  of  widow— Limiiaiion  Aciy 
1877,  2nd  Schedule,  Article  141— Res-jadicata— E«/^?2?pe^. — See 
Limildiion  Act,  1877,  2nd  Schedule,  Article  141,  No,  1. 

„  Lvm'/ation  Act,  1877,  Articles  Uly  1^2— -Adverse  possession-^Suit  hy 
reversioners  on  death  of  widow.—See  Limitation  Act,  1877,  2nd  Schedule, 
Article  14i\,  No.  2. 

»,  Oceupancy  Bight, — Alienation  hy  widow  in  favour  of  proprietor — Eight  of 
reversioner  to  ohject-^PunJah  Tenancy  Act,  1877,  Section  69  (3;.— See 
Occupancy  Eight,  No.  2. 

„  Partition — Right  of  widow  who  has  succeeded  to  her  hus^anXs  interests  in 
joint  holding  to  claim  partition'^  Grant  of  such  prayer  by  Revenue  Officer 
— Jurisdiction  of  OivU  Court  to  entertain  subsequent  suit  hy  co-sharers 
objecting  that  widow  is  by  custom  not  entitled  to  claim  par  tit  ion--^^  Question 
as  to  title"  — "  Owner  and  "  Landowner" — Punjab  Land  Bevenue  Act, 
1887,  Sections  111,  115, 116,  158.-See  PartUion,  No.  3. 

WiiLr^Distinetwn  between  wills  and  gifts  inter  vivoa — Customary  Law* — See 
OustowiII — Alienation,  No,  1. 

„  Limitation  Act,  1877,  2nd  Schedule,  Article  93— Suit  for  declaration  that 
an  alleged  will  was  a  forgery,  and  that  testator  had  no  power  to  make  such 
will — Ousiom'-^Suecesston  of  daughter. — See  Custom  III— Inheritance, 
No.  2. 

„  Will,  construction  of— Principles  of  construction— Begueit  to  Hindu  widow 
iMmalik — Presumption  as  to  nature  of  hequeit  to  Bindu  female. 

Although  in  construing  a  wil],  the  Court  should  endeavour  ,io 
gather  the  intention  of  the  testator  from  the  words  actually  employed 
by  him,  it  is  quite  legitimate  (subject  to  the  express  terms  of  the  will) 
in  construing  the  will  of  a  Hindu  with  reference  to  a  bequest  in  favour 
of  a  female  to  take  into  consideration  what  are  knpwn  to  be  the  ordin- 
ary notions  and  wishes  of  Hindus  with  respect  to  the  devolution  of 
property.  Ordinarily,  their  ideas  are  repugnant  to  giving  a  female  a 
power  of  alienation  over  immovable  property,  especially  if  it  is 
ancestral,  and  it  may,  therefore,  be  properly  presumed,  in  the  absence 
of  clear  indications  to  the  contrary,  that  a  devise  of  such  property  to 
a  Hindu  female  does  not  confer  an  estate  of  inheritance,  but  only  a 
life  estate  or  a  widow's  estate  as  understood  by  Hindu  Law.  Nor  is  it 
a  necessary  result  from  the  use  of  the  term  malik  in  respect  of  a 
Hindu  female  to  whom  a  bequest  is  made,  that  she  should  be  con- 
sidered the  absolute  owner  of  the  property  so  bequeathed  to  her. 

Applying  the  above  principles  of  construction  to  the  terms  of  the 
will  iq  the  present  case,  the  Court  held  that,  as  the  words  used  by  the 
testator  on  the  whole  admitted  of  the  interpretation  that  it  was  in- 
tended to  give  merely  a  life  estate  or  a  widow's  estate  to  the  female 
devisee,  such  interpretation  should  have  preference 27 

Guardians  and  Wards  Act,  1890,  Sections  3,  7 — "  Will  or  other  instru- 
ment"-^Nuncupative,  will — Appointment  of  minor* 8  heir  as  guardian  of 
property. 
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Held,  that  i))e  pIroyisioDS  of  Section  7  of  tbe  Onardians  and  Wards 
Act|  1890,  do  ftot  spplj  to  nnncnpativo  wills. 

Held,  farther,  that  inasmuch  as  a  minor's  heir  is  pecnliarlj  interest- 
ed  in  the  gooil  management  of  the  property  to  which  he  hopes  to  snc- 
ceed,  there  is  ^o  objection  to  the  appointment  of  snch  a  person  as 
goardian  of  the  minor's  property  as  distinct  from  the  minor's  person  .    U 

Worldly  A  fain — Abandonment  ^/.— See  Abandonment  of  Worldly  Affairs. 
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CRIMINAL    JUDGMENTS, 

i898. 


Th0  refenncet  are  to  the  Noi.  given  to  th$  ca$e8  in  tht  "  Record:* 


No. 


A. 

Aceompiice.'-'Cnminal  Procedure  Code,  1882,  Sections  337,  339,  436,  637— 
Tender  of  pardon  to  aeoomplice — Sessions  Judge  withdraiving  pardon  and 
committing  accomplice  for  trial — Authority  of  Magistrate  to  tender  pardon, 
—See  Oriminal  Procedure  Gode,  1882,  Section  339. 

"  Accused  person,*' — See  Gn'minal  Procedure  Code,  1882,  Section  339. 

Accused — Witnesies  called    by, — Practice -^Refusal  of    District    Magistrate    to 

summon  wilnetses  for  defence  without  expenses  being  paid  ty  accused,-^ 
An  order  bj  a  District  Magistrate  ref  asin^  to  snminon  witnesses  for 
the  defence  without  their  expenses  being  paid  by  the  accased,  although 
legal,  shonld  be  passed  veiy  sparingly,  and  is  an  improper  order  in  a 
case  where  the  accased  is  unable  or  nnwilling  to  deposit  the  money, 
and  the  result  is  that  he  is  convicted  without  his  witnesses  being  heard, 
especially  if  the  case  is  one  in  which  a  severe  sentence  is  inflicted      •••  ' 

Acquittal — Appeal  by  Oooirnment  /row.  —See  Appeal  in  Oriminal  Cases,  No.  3, 

Ads  :— 

Act  XXXVIl  of  ISbO.See  Sanction  for  Prosecution,  No,  3. 

ActXin  of  1855.— See  Criminal  Procedure  Code,  1898,  Section  545. 

Act  XIII  cf  1859.— See  Criminal  Procedure  Code,  1898,  Section  5. 

Act  XLV  of  1865.— See  Penal  Code. 

Act  m  of  1867.— See  Gamhlin^/  Act,  1867. 

Act  X  cf  1873.— See  Oaths  Act,  1873. 

Act  I  of  1879.  —See  Stamp  Act,  1879. 

i<e<X  0/1882.— See  Criminal  Procedure  Code,  1882. 

Act  XX  of  1891.— See  Punjab  Municipal  Act,  1891. 

Act  XII  of  1896.— See  Excise  Act,  1896. 

Act  V  of  1898.— See  Criminal  Procedure  Code,  1898. 

Alteration  of  date  of  /naZ.— See  Criminal  Trial, 

Appeal  in  Criminal  Oases, — Criminal  Procedure  Cod«,  1882,  Sections  30, 35,  337, 
380— 0?itw#io«  by  District  Magistrate  to  submit  eentences  passed  by  him 
for  confirmation  by  Setsione  Jwtge — Appeal  hy  accused  to  Seseions  Judge — 
Procedure^District  Magistrate  at  whoie  instance  pardon  was  tendered  to      i 


INDEX  TO  CBIMINAL  JUDGMENTS. 


Th$  rrferenc$8  are  to  the  Nos.  given  to  the  caen  in  the  "  Bscord.** 


No. 


approvers  trying  case  hxmsslf — Fenal  Code,  Section  395. — The  District 
Magistrate  of  GnrgaoD,  with  enhanced  powers  nnder  Section  30  of  the 
Criminal  Procedore  Code,  charged  certain  persons  with  three  separate 
offences  of  dacoity,  and  tried  them  for  the  same  at  one  trial.  He 
convicted  fonr  of  the  accused,  and  passed  on  them  aggregate  sentences 
of  5,  7,  7  and  5  years,  respectively,  bat  overlooked  the  fact  that,  nnder 
Section  35  of  the  Code,  such  sentences  were  single  sentences  requiring 
confirmation  of  the  Sessions  Judges,  and  did  not  snbmit  them  for  con- 
firmation. The  accused  appealed  to  the  Sessions  Judge,  who  submitted 
the  files  to  the  Chief  Court,  with  a  recommendation  that  the  con- 
victions should  be  quashed  on  the  revision  side,  and  the  District 
Magistrate  directed  to  commit  the  accused  to  the  Sessions.  The 
principal  ground  for  the  recommendation  was  that  the  District 
Magistrate,  having  tendered  a  pardon  to  two  approvers,  and  having 
examined  them,  was,  by  the  last  paragraph  of  Section  337  of  the 
Code*  incapacitated  from  trying  the  case  himself.  It  appeared  that 
the  pardons  were  tendered  to  the  approvers  by  a  Magistrate  of  the 
1st  class  at  the  instance,  or  with  the  sanction,  of  the  District  Magis- 
trate, and  that  the  approvers  were  examined  by  the  former  Ma- 
gistrate, and  were  subsequently  examined  by  the  District  Magistrate 
in  the  course  of  the  trial. 

Beld^  that  the  omission  by  the  District  Magistrate  to  duly  snbmit 
the  sentences  for  confirmation  conld  not  operate  to  change  the  course 
of  appeal,  and  that  the  Sessions  Judge  on  having  the  cases  brought  to 
his  notice  through  the  medium  of  an  appeal,  should  have  proceeded 
to  exercise  bis  confirmatory  jurisdiction  under  Section  380  of  the 
Code  whereapon  the  appeals  would  have  lain  to  the  Chief  Court 
under  Section  408. 

Eeld^  further,  that  the  provisions  of  Section  337  of  the  Code  must 
be  construed  strictly,  and  that  the  disqualification  created  by  the 
last  paragraph  applies  only  to  that  Magistrate  before  whom  the 
suspected  person  is  brought  face  to  face,  and  who  attempts  to  induce 
him  by  promise  of  pardon  to  make  a  full  and  true  disclosure,  the 
examination  referred  to  in  the  said  paragraph  being  the  one  made  on 
the  tender  of  the  pardon  and  directly  resulting  from  it,  and  not  the 
examination  of  the  approvers  in  the  course  of  the  trial 

Appeal  in  Onminal  Gases. — Criminal  appeal — Duty  of  Appellate  Court  to  consider 
facts  of  case — Doubts  entertained  hy  Appellate  Court, — Though  in 
criminal  cases  an  Appellate  Court  should  be  guided  in  its 
estimate  of  the  evidence  of  a  witness  by  remarks  recorded  by  the 
first  Court,  under  Section  363,  Criminal  Procedure  Code,  as  to  the 
demeanonr  of  that  witness,  such  Appellate  Court  is  bound  to 
independently  consider  the  facts  of  the  case,  and  the  prisoner  ia 
entitled  to  the  benefit  of  reasonable  doubt  in  the  appellate  no  less 
than  in  the  first  Court, 

Where,  therefore,  the  Sessions  Judge  admitted  that  he  was 
'*  perplexed  by  the  difficulties  and  incongruities  of  the  case,'*  but 
upheld  the  conviction  on  the  ground  that  an  Appellate  Court  should 
i>ot  interfere  with  the  finding  of  the  first  Court  unless  clearly  con<> 
vinced  that  it  was  erroneous,  held,  that  the  judgment  of  the  Sessions 
Judge  must  be  set  aside^  and  the  appeal  heard  de  noto. 
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The  Chief  Court,  therefore,  transferred  the  appeal,  under  Section 
526  of  the  Criminal  Procedure  Code,   to  itself  for  trial,  and,    after 
hearing  counsel  on  the  facts,  reversed  the  conviction  of  the  accused  •••  6 

Appeal  in  Oriminal  Gates. — Appeal  by  Government  from  order  of  acquittal — 
AppeaU  in  petty  cases, 

Eeldy  that  appeals  by  Government  from  orders  of  acquittal  should 
be  made  only  in  cases  of  some  importance        5 

c 

Compensation'-^Power  rf  Oriminal  Court  to  grant. — See  Criminal  Procedure  Code, 
1898,  Section  biib. 

ConfirmaHon  of  Sentence. — See  Appeal  in  Criminal  Cases. 

Otrnfiseation  of  property. — Oamhling  Act,  1867,  Sections  8,  11 — Confiscation  of  pro* 
petty  beionging  to  person  arquitted  on  trial. — The  words  "  on  conviction  " 
in  Section  8  of  the  Gambling  Act,  1867,  are  intended  to  confer  juris- 
diction to  order  forfeiture  only  in  oases  where  there  is  a  conviction, 
and  clearly  mean  that  it  cannot  be  exercised  where  there  is  no  con- 
viction. Nor,  even  where  there  is  a  conviction,  is  the  power  to  order 
forfeiture  unlimited,  such  power  being  necessarily  restricted  to  pro- 
perty belonging  to  convicted  persons,  and  not  extending  to  property 
belonging  to  persons  sent  up  for  trial  but  acquitted  under  Section  II 
of  the  Act     •••         •••         •••         •••         •••         •••         •••         ...         ..,  5 

„  „         „  Excise  Act,  1896,  Section  51  ^Animals   and  conveyance 

liable  to  confiscatinn. — Accused  was  found  with  IJ  seer  of  country 
liquor  in  his  possession.  He  was  carrying  it  in  two  bottles  in  his 
waistcoat  pockets,  and  was  riding  on  a  mare  at  the  time.  Be  was 
convicted  under  Section  51  of  the  Excise  Act,  1896,  and  sentenced  to 
a  fine  of  Be.  20,  and  the  mare  on  which  he  was  riding  was  confiscated. 

Held^  that  the  order  confiscating  the  mare,  even  if  legal,  was  harsh 
and  unnecessary,  and  must  be  set  aside; 

Semble :  Animals  and  conveyances  liable  to  confiscation  under  the 
Act  are  those  on  which  illicit  liquor  is  loaded,  and  an  animal  on 
which  a  man  is  merely  riding  with  such  liquor  in  his  pockets  does 
not  come  under  that  description   •••         •••         ,         ...        10 

Criminal  Courts — Subordination  of — Criminal  Procedure  Code,  1898,  Section  195 
(7) — Sanction  for  proieoution. — For  the  purposes  of  Section  195, 
Criminal  Procedure  Code,  1898,  the  Court  of  the  District  Judge  is  the 
Court  to  which  a  Munsif  is  subordinate,  and  it  is  the  Court  of  the 
District  Judge  and  not  of  the  Divisional  Judge  which  can  give  sanction 
for  prosecution  in  respect  of  offences  referred  to  in  the  said  section 
when  committed  in  the  Court  of  a  Munsif  15 

Oriminal  Procedure  Code^  l882.'Section  30,— See  Appeal  in  Criminal  Oases,  No.  1. 

„  „  „  Section  36. — See  Appeal  in  Criminal  Oases^  No.  1. 

„  „  „  Section  UO.^Criminal  Procedure  Oode,  1882. 

Section  110 — Security  for  good  behaviour — General  reputation. — For  a  man 
to  have  a  bad  general  reputation  it  is  not  necessary  that  there  should 
be  no  oA0  to  give  him  a  good  character^  but  it  is  necessary  that  the 
evidence  Aould  be  so  strong  as  to  leave  no  doubt  what  a  man's  general 
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replete  la.  When,  therefore,  as  good  witnesses  come  forward  to  state 
that  a  man*8  reputation  is  good  as  those  who  states  the  contrary,  it 
cannot  be  said  that  his  reputation  is  bad,  unless  there  is  something 
to  corroborate  the  witnesses  against  him,— No.  2,  Punjab  BacorJ,  1897, 
CriminB,],  explained  ,. 

Criminal  Procedure  Code,  1882. — Section  UO—Secnrily  for  good  behaviour^' 
General  repute — Evidence — Personal  knowledge  of  Magistrate, — Accused, 
who  was  a  lambardar  of  Kalian,  in  the  Chiniot  tahsil,  was  ordered  by 
the  Magistrate  to  execute  a  bond  for  Rs.  1,000,  with  two  sureties,  for  his 
good  behaviour  for  a  period  of  three  years.  It  appeared  that  twenty. 
one  persons  gave  evidence  to  the  effect  that  accused  was  a  habitual 
receiver  of  stolen  property,  while  thirty-eight  persons  testified  that 
he  was  by  general  repute  a  man  of  unblemished  character.  The 
order  of  the  Magistrate  was  confirmed  on  appeal  by  the  District 
Magistrate,  who  concluded  his  judgment  by  stating  that  he  personally 
knew  the  accused  to  be  a  well-known  receiver  of  stolen  property, 
knowing  it  to  be  stolen.  The  accused  applied  to  the  Chief  Court  on 
the  revision  side. 

Heldy  that  the  burden  of  proving  an  accused's  bad  character  lies 
on  the  prosecution,  and  that,  therefore,  when  the  evidence  on  both 
sides  is,  as  the  Court  found  to  be  in  the  present  case,  of  an  indifferent 
and  interested  character,  the  prosecution  most  fail. 

Evidence,  as  a  rule,  should  be  tested  by  its  quality  rather  than  by 
its  quantity. 

ffeldy  further,  that  the  case  should  have  been  decided  solely  on 
evidence  taken  in  Court,  and  that  the  District  Magistrate  was  not 
entitled  to  rely  on  his  own  personal  knowledge. 

The  law  regarding  security  for  good  behaviour  is  a  hard  law 
which  can  easily  be  used  as  an  instrument  of  oppression,  and  should 
not,  therefore,  be  enforced  except  on  the  best  possible  grounds.  It 
is  incumbent  on  Magistrates  in  such  cases  to  exercise  the  greatest 
caution  and  impartiality,  and  to  be  careful  not  to  be  influenced  by 
oatside  gossip  and  vague  rumour  ,^ 

)»  »  >t  Section    337.— See  Appeal  in   Criminal  Cases. 

No.  hSection  339,  infra. 

„  „  ,»  Sectio7i  SS9.— Criminal  Procedure  Code,   1882, 

See(io7i8  337,  339,  436,  537 — Tender  of  pardon  to  accomplice — Sessions 
Judge  withdrawing  pardon  and  committing  accomplice  for  trial — Autlicrtty 
of  Magistrate  to  tender  pardon, — Two  women  were  suspected  of  the  murder 
of  one  K.  S.,  and  it  appeared  from  the  record  that  a  Magisti*ato  of  the 
1st  class  tendered  a  pardon  (which  was  accepted)  to  one  of  them,  Mns- 
sammat  T.,  before  the  case  was  chalamd  to  him  by  the  Police,  and  com- 
mitted the  other,  Mussammat  D.,  to  the  Sessions  Court  for  trial  on  a 
charge  of  murder.  Mussammat  T.  gave  evidence  as  a  witness  against 
Mussammat  D.,  both  before  the  committing  Magistrate  and  in  the  Court 
of  Sessions.  The  Sessions  Judge,  in  acquitting  Mussammat  D.,  direct- 
id  the  withdrawal  of  Mussammat  T.'s  pardon,  whioh  he  also  found  to 
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have  heen  given  without  proper  authority  and  her  commitment  for 
trial  on  a  charge  of  murder.  Mussammat  T.  applied  to  the  Chief 
Court  to  set  this  order  aside. 

Beldf  that  the  order  of  the  Sessions  Judge  must  he  regarded  as  one 
under  Section  436  of  the  Criminal  Procedure  Code,  for  although 
there  had  as  yet  been  no  formal  discharge  of  Mnssammat  T.,  yet  as 
she  had  been  ordered  to  be  placed  on  bail  by  the  Magistrate  as  re- 
quired by  Section  337  of  the  Code,  she  must  be  regarded  as  an 
accused  person  till  the  close  of  the  trial  of  Mnssammat  D.,  when  there 
would  necessarily  be  either  a  formal  order  for  her  discharge  or  for 
her  opmraitment  for  trial,  and  it  was  then  competent  for  the  Sessions 
Jndge,  if  he  thought  proper  to  direct,  under  Section  4.36,  her  commit- 
ment without  waiting  for  a  Magistrate  to  formally,  and  in  the 
opinion  of  the  Sessions  Judge  improperly,  discharge  her. 

Section  339,  Criminal  Procedure  Code,  makes  no  provision  for  the 
mode  in  which  a  pardon  is  to  be  withdrawn,  and  the  Magistrate  or 
Court  who  could  have  placed  the  person  accepting  the  pardon  on  his 
trial  in  the  first  instance,  is  competent  to  do  so  notwithstanding  the 
pardon,  if  such  Magistrate  or  Court  considers  that  the  conditions  of 
the  pardon  have  not  been  fulfilled.  When  the  person  holding  the 
pardon  is  placed  on  his  trial,  he  will  first  plead  his  pardon,  and  if  he 
proves  that  it  was  in  fact  granted,  he  will  bo  entitled  to  an  acquittal 
unless  the  prosecotion  proves  that  (I)  the  accused  has  wilfully  con- 
cealed material  facts,  or  (2)  has  given  false  evidence. 

When  a  pardon  has  been  tendered  and  accepted  in  good  faith,  the 
fact  that  the  Magistrate  bad  no  power  to  tender  such  pardon  is  a 
defect  expressly  cured  by  Section  537  of  the  Code         1 

Criminal  Procedure  Code,  1882. — Section  380. — See  Appeal  in  Criminal     Cases, 
No.  1. 
„  „  „  Section  436. — See  Section  339,  stipra. 

„  „  „  Section  537.— See  Section  339,  supra. 

Criminal  Procedure  Code,  1898.— Section  5 — Act  Xlll  of  1859 — Criminal  Proce- 
diire  Codn,  1898,  Sections  5,  83 — ExeciUion  of  warrants  issued  under 
Act  XIII  of  1859. — There  is  nothing  in  Section  5,  read  with  Sec- 
tion 83  of  the  Criminal  Procedure  Code,  1898,  which  excludes  from 
the  operation  of  the  latter  section  warrants  issued  under  Act  XIII  of 
1859. 

Held,  therefore,  that  a  Magistrate  has  no  discretion  to  decline  to 
execute  warrants  issued  by  a  Magistrate  of  another  district  under 
Section  1  of  Act  XIII  of  1859,  and  forwarded  to  him  for  execution 
under  Section  83  of  the  Criminal  Procedure  Code  against  persons 
resident  in  his  district        ,         H 

^'         „  „  Section  83.-^860  Section  5,  supra. 

^^  „  „  Sections  190,    191. — Criminal    Procedure   Code, 

1898,  Sections  190  (1)  (e),  191,  534— Omimon  to  comply/  with  require^ 
ments  ff  Section  191  //  the  Code. — The  Magistrate  having  taken  cogni- 
sance of  an  offence  under  clause  (c)  of  sub-section  (1)  of  Section 
190  of  the  Criminal  Procedure  Code,  1898>  proceeded  to  try  the 
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case  himself,  and  before  commencing  to  record  evidence  omitted  to 
inform  the  accused  that  he  was  entitled  to  have  the  case  tried  bj 
another  Coarfc  as  prescribed  by  Section  191  of  the  Code.  The 
accased  having  been  convicted  appealed  to  the  Sessions  Jodge,  and 
made  it  one  of  the  grounds  of  his  appeal  that  the  omission  to  comply 
with  the  term  of  Section  191,  invalidated  the  trial.  The  Sessions 
Judge,  however,  overruled  this  contention,  relying  on  the  analogy  of 
Section  534  of  the  Code. 

Held,  that  inasmuch  as  the  Magistrate  had  interested  himself  very 
considerably  in  instituting  the  prosecution,  and  as  his  mind  could  not 
under  the  circumstances  have  been  completely  free  from  bias,  it  was 
incumbent  on  him  to  comply  with  the  terms  of  Section  191,  and  to 
afford  the  accused  an  opportunity  of  making  his  election. 

The  Court  accordingly  set  aside  the  conviction  and  ordered  a 
new  trial  before  another  Magistrate      •        13 

Criminal  Procedure  Oode,  1898,  Section  195. — Sanction  for  fyrosecution^^Suhordi^ 
nation  of  Courts, — See  Criminal  Courts,  Subordination  of — 

„  „  „  Section  531-. —See  Sections  190,  191,  supra. 


»> 


„  „  Section  ^4ib — Criminal  Froeedure  Code,  1898,  Section 

545 — Culpable  homicide — Power  of  Court  to  grant  compensation — Act  XIll 
of  1855— **/w/ttry  " — Penal  Code,  Section  44 — Enhancement  of  sentence. 

Held,  by  the  Full  Bench,  that  it  is  competent  to  a  Court,  under 
Section  545  of  the  Criminal  Procedure  Code,  1898,  to  award  part  of 
the  fine  imposed  under  Section  304  of  the  Penal  Code  for  the  offence 
of  culpable  homicide  not  amounting  to  murder  to  the  widow  of  the 
person  killed,  in  compensation  for  the  injury  caused  by  the  offence 
committed,  the  loss  of  her  husband's  support  affecting  a  widow  pre- 
judicially in  a  legal  right,  and  being  therefore  "  an  injury  "  as  defined 
in  Section  44  of  the  Penal  Code,  for  which  substantial  compensation 
can  be  awarded  by  a  Civil  Court  (J.  L.  £.,  XII  Mad.,  352,  and  L  L,  £., 
XXI  Mad.,  74  (F.  B.),  not  followed). 

Where  the  accused,  enraged  by  vile  abuse  addressed  to  him  by  de- 
ceased, struck  the  latter  a  severe  blow  on  the  head  with  the  first  thing 
that  came  to  hand,  viz.,  a  wooden  lamp-stand,  which  blow  fractured 
the  skull  and  caused  death  not  long  afterwards,  hdd^  by  the  Division 
Bench  that  a  sentence  of  two  years'  rigorous  imprisonment,  including 
two  months'  solitary  confinement  and  a  fine  of  Rs.  100,  or,  in  default, 
sis  months'  further  rigorous  imprisonment,  passed  by  the  District 
Magistrate  was,  under  the  circumstances  of  the  case,  not  inadequate, 
and  should  not  be  enhanced. 

Per  Chatterji,  J.  (in  Chambers). — An  enhancement  of  sentence 
should  take  place  only  when  the  sentence  awarded  is  manifestly  in- 
adequate, and  the  powers  of  the  Chief  Court  for  such  purpose  should 
be  exercised  only  under  exceptional  circumstances        17 

Criminal  trial. —  Practice-^  Refusal  of  District  Magistrate  to  summon  witnesses  for 
defence  unthout  expenses  being  paid  by  accused. — An  order  by  a  District 
Magistrate  refusing  to  summon  witnesses  for  the  defence  without  their 
expenses  being  paid  by  the  accusedi  although  legal,  should  be  parsed 
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very  sparingly,  and  is  an  improper  order  in   a  case  Tvhere  the  accused 
is  unable  or  nnwillicg  to  deposit  the  money,  and  the  result  is  that  he 
is  convicted  without  his  witnesses  being  heard,  specially  if  the  case  is 
one  in  which  a  severe  sentence  is  inflicted  »7 

Gfiminal  trial-^Hearing  Haed   for  specified  date,  hut  subsequently  accelerated-^ 

Accueed*$  pleader  unable   to  attend    at   hearing    on    altered    date. On 

the  16th  May  the  trial  of  accused  was  fixed  for  the  26th  May  and 
petitioners'  chief  pleader  was  informed  of  the  latter  date,  but  on  the 
17th  the  date  of  hearing  wds  changed  to  the  18th.  The  said  pleader 
was  informed  of  the  change  by  telegram,  and  in  reply  telegraphed  to 
the  effect  that  he  could  not  appear  on  the  18th,  and  asked  to  have  the 
hearing  fixed  for  the  23rd.  Contrary,  however,  to  this  request  and  the 
wishes  of  the  accused's  other  pleaders,  the  trial  was  proceeded  with 
on  the  18th,  and  continued  till  the  21st,  when  the  case  was  decided  and 
accused  convicted. 

Held,  that  the  procedure  of  the  Magistrate  was  improper,  and  gave 
accused  just  cause  for  complaint.  If  there  were  any  reasons  for  accel- 
erating  the  date  of  hearing,  the  trial  should  not  have  been  concluded 
and  judgment  pronounced  without  waiting  until  the  date  desired  by 
accused's  pleader  or  the  date  originally  fixed,  hearing  the  pleader  and 
allowing  him  to  recall  any  of  the  witnesses  he  wished. 

The  Chief  Court,  however,  refused  to  order  a  re-trial  of  accused  on 
the  ground  that  the  irregularity  and  impropriety  of  the  procedure  had 
not,  under  the  circumstances  of  this  case,  occasioned  any  failure  of 
justice  ,„         ,.,         ...         ...         „,         „,        ^^^         j^ 

D. 

Bate  fixed  for  Criminal  trial,  alteration  of. — See  Criminal  trial,  No*  2. 

Bisqudlification  of  Magistrate.^  Criminal  Procedure  Code,  1882,  Sections  30, 35,  337, 
380 — Omission   by  District   Magistrate  to  submit  sentences  passed  by  him 

for  confimuUion  by  Sessions  Judge — Appeal  by  accused  to  Sessions  Judge 

Procedure — District  Magistrate  at  whose  instance  pardon  was  tendered  to 
ajoprovers  trying  case  himself  ^Penal  Code,  Section  395. — See  Appeal  in 
Criminal  Cases,  No.  1. 

E. 

Enhancement  oj  Sentence, — See  Criminal  Procedure  Code,  1898,  Section  645. 

Evidence  a$  to  character. — See  Criminal  Procedure  Code,  1882,  Section  110,  No,  2. 

Eudence^False.—See  Sanction  for  prosecution. 

Excise  Act,  IS^Q,-^ Section  bl,^ Excise  Act,  1896,  Section  bl,'-- Animals  and 
conveyances  liable  to  confiscation. — Accused  was  found  with  IJ  seer 
of  country  liquor  in  his  possession.  He  was  carrying  it  in  two 
bottles  in  his  waistcost  pockets,  and  was  riding  on  a  mare  at  the 
time.  He  was. convicted  under  Section  51  of  the  Excise  Act,  1896, 
and  sentenced  to  a  fine  of  Bs.  20,  and  the  mare  on  which  he  was 
riding  was  confiscated. 

ffeld,  that  the  order  confiscating  the  mare,  even  if  legal,  V9as  harsh 
and  unnecessary,  and  must  be  set  aside. 
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Semble  ;  Animals  and  conveyances  liable  to  confiscation  under  the 
Act  are  those  on  which  illicit  liquor  is  loaded,  and  an  animal  on  whidi 
a  man  is  merely  riding  with  such  liquor  in  his  pockets  does  not  come 
uuder  that  description         ,.,         

p. 

False  Evidence.^  See  Sanction  for  prosecution, — 

G. 

Qamhling  Acty  1867. —  0 ambling  Act,  1867,  Sections  8,  1] — Oonfiscation  of  pro^ 
perty  belonging  to  person  acquitted  on  trial. — The  words  **  on  conviction" 
in  Section  8  of  the  Gambling^  Act,  1867,  are  intended  to  confer 
jurisdiction  to  order  forfeiture  only  in  cases  where  there  is  a  convic- 
tion, and  clearly  mean  that  it  cannot  be  exercised  where  there  is  no 
conviction.  Nor,  even  where  there  is  a  conviction,  is  the  power  to 
order  forfeiture  unlimited,  such  power  being  necessarily  restricted 
to  property  belonging  to  convicted  persons,  and  not  extending  to 
property  belonging  to  peruons  sent  up  for  trial,  but  acquitted  under 
Section  II  of  the  Act  ...         ...         ...         ...         ...         ...         ••• 

"  Qeneral  Beputation.^* — See  Criminal  "Procedure  Code,  1882,  Seotion  110. 

Qood  behaviour — Security  for, — See  Criminal  Procedure  Code,  1882,  Section  110. 

Ooods  clerk — Public  Servant, — See  Penal  Code,  Section  161. 

Qovernment-^Appeal  by,  from  order  of  acquittal — See  Appeal,  Criminal  Casa^ 
No.  3. 

M. 

Magistrate,-^  Criminal  Procedure  Code,  1882,  Sections  30,  35,  337,  SSO— Omission 
by  District  Magistrate  to  submit  sentences  passed  by  him  far  confirmation 
by  Sessions  Judge — Appeal  by  accmed  to  Sessions  Judge — Procedure-^ 
Diitrict  Magistrate  at  whose  instance  pardon  was  tendered  to  approvers 
trying  ease  himself  ^Penal  Code,  Section  395.  -See  Appeal  in  Criminal 
Cases,  No,  1. 

„  Criminal  Procedure  Code,  1882,  Section  110 — Security  for  good  beha- 

viour — General  repute — Evidence — Personal   knowledge  of  MagistrcUe.'^ 
See  Criminal  Procedure  Code,  1882,  Section  110. 

0. 

Oaths  Act,  1873.— See  Sanction  for  Prosecution,  No,  3. 

p. 

Pardon.— Criminal  Procedure  Code,  1882,  Sections  ^0,  35,  337.  'S80— Omission  by 
District  Magistrate  io  submit  sentences  passed  by  him  for  confirmation  by 
Sesslcns  Judge — Appeal  by  accused  to  Sessions  Judge — Procedure — District 
Magistrate  at  whose  instance  pardon  was  tendered  to  approvers  trying  ease 
himself — Penal  Code,  Section  395.— See  Appeal  in  Criminal  Cases,  No.  1. 

„  Criminal  Procedure  Code,  1882,  Sections  337,  339,  436,  537.— Teni^r  of 

pardon  to  accomplice — Sessions  Judge  withdrawing  pardon  and  committing 
accomplvie  for  trial — Authority    of  Magistrate   to   tender  pardon, — See 
Criminal  Procedure  Code,  1882,  Section  339. 
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I'mial  Code^Seetion  44.— Cnmtnai  Procedure  Oode,  1898,  Seciion  5i&^0ulpahU 
hamieide — Power  of  Court  to  grant  eompenscUion-'Aci  Xlllof  1855—"  /n- 
jury.'* — See  Criminal  Procedure  Code,  1898,  Section  545. 

„  r  Section  161.—"  Public  servant  ''—Railway  Act,  1890.  Seniume  3,  137 
— Railway  servant  at  time  of  offence  temporarily  employed  in  service  other 
than  that  of  a  Hailway — Goods  clerk.^A  goods  clerk  employed  by  a 
Railway  Administration  is  a  Railway  servant  within  the  meaning  o£ 
Section  3  (7)  of  the  Railways  Act,  1890,  and  under  Section  137  of  the 
said  Act,  is  also  a  public  servant  for  the  purposes  of  Chapter  IX  of 
the  Indian  Penal  Code. 

Railway  servants  proper  as  long  as  they  do  not  cease  to  be  such 
continue  to  be  "  public  servants  "  for  the  purposes  of  Chapter  IX  of 
the  Indian  Penal  Code,  whatever  functions  they  may  be  temporarily 
discharging  at  the  time  when  the  offence  by,  or  in  respect  of,  them  is 
committed. 

A  goods  clerk  in  the  employment  of  a  Railway  Administration  sus- 
pected  certain  frauds  in  the  goods  office,  and  made  a  report  to  that 
effect  to  his  superiors.  The  matter  was  subsequently  taken  up  by  the 
Police,  and  brought  to  the  cognizance  of  the  District  Magistrate,  who 
referred  it  to  the  Police  for  inquiry.  The  goods  clerk  had  meanwhile 
been  deputed  to  assist  the  Police  in  the  discovery  and  prosecution  of 
the  culprits,  and  while  on  such  duty  was  approached  by  the  accused, 
who  offered  him  Rs.  500  if  he  closed  the  inquiry,  and  returned  the 
books  unchecked.  The  goods  clerk,  who  was  throughout  in  communi- 
cation with  the  Police,  contrived  to  have  the  conversation  over-heard 
by  witnesses,  and  asked  the  accused  to  bring  the  money.  They  did  so, 
and  were  arrested  by  the  Police  in  the  act  of  handing  it  over  to  the 
clerk.  The  District  Magistrate  convicted  the  accused  under  the  second 
clause  of  Section  161  of  the  Penal  Code,  but  they  were  acquitted  on 
appeal  by  the  Sessions  Judge,  on  the  ground  that  at  the  time  of  the 
offence  the  clerk  was  employed  to  assist  the  Police  in  the  inquiry,  and 
was  not,  therefore,  at  that  time  a  Railway  servant,  as  defined  in  Sec- 
tion 3  (7)  of  the  Rail  ways  Act,  1890,  and  consequently,  not  a  ''public 
servant "  fbr  the  purposes  of  Chapter  IX  of  the  Penal  Code.  On 
appeal  by  Government  against  the  order  of  acquittal, 

Held^  that  inasmuch  as  the  goods  clerk  had  not  at  the  time  of  the 
offence  any  official  functions  in  the  discharge  of  which  he  could  have 
shown  the  favour  in  consideration  of  which  the  bribe  was  offered,  the 
offence  was  not  covered  by  the  second  clause  of  Section  ]  61,  Penal 
Code. 

But,  held,  that  the  offence  fell  under  the  third  clause  of  Section  161. 

The  accused  thought  that  the  clerk  alone  possessed  the  technical 
knowledge  necessary  to  bring  home  the  suspected  fraud  to  them  from 
the  records  of  the  goods  office,  and  that  if  he  represented  to  the  Police 
that  there  was  nothing  disclosed  in  the  accused  s  books,  on  comparison 
with  the  Railway  records,  to  prove  any  thing  against  them,  he  would 
probably  succeed  in  persuading  the  Police  Inspector  in  charge  of 
inquiry,  who  was  a  public  servant,  acting  as  such,  to  make  a  report 
to  that  effect  to  the  District  Magistrate,  and  to  get  the  case  dismissed 
and  the  books  returned       •••        ••«        •••        •••        •••        •••        ••# 

Digitized  by  VjOOQIC 


INDEX  TO  CRIAIINALIJUDGMBNTS. 


The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record." 


No. 

Penal  Code — Section  193. — Sanction  for  prosecution^ Penal  Code,  Section  193— 
False  evidence — Inquiry  under  Act  XXXVIl  of  ISbO— Repeal  of  Section 
17  of  Act  XXXVlIif  1850,  effect  of^-Oafli^  ^c/,  1873,  Sections  4,  14— 
Validity  of  sanction, — See  Sanction  for  Prosecution,  So.  3. 

,>  „  Section  194. — Penal  Code,  Section  Id-i  — Sanction  for  prosecution. — 
Where  an  applicatioa  is  made  for  sanction  for  prosecation  for  an 
offence  punishable  under  Section  194  of  the  Penal  Code,  either  the 
application  or  the  sanction  should  indicate  to  the  person  to  be  prose- 
cuted what  story  or  statement  is  alleged  to  be  false      ...  ...         ..•  8 

i»  „  Sections  451,  456. — Penal  Code,  Sections  451,  456,  509 — Intention  to 
commit  offence — Rescue  from  illegal  arrest. — In  a  case  where  it  was 
proved  that  the  accused  was  found  at  nijsjht  inside  complainant's  house, 
where  he  had  gone  for  the  purpose  of  visiting  the  latter's  widowed 
daught-er-in-law,  a  woman  of  loose  character,  with  whose  knowledge 
and  consent  he  had  in  all  probability  entered  the  room. 

Held,  by  the  Chief  Court,  on  the  revision  side,  that  accused  had 
been  wrongly  convicted  under  Section  456  of  the  Penal  Code,  as  he 
had  none  of  the  intentions  necessary  to  constitato  the  offence  described 
in  Section  451  of  the  Code,  and  could  hardly  have  had  the  intention  of 
committing  the  offence  described  in  Section  509. 

Held,  therfore,  that  inasmuch  as  the  apprehension  of  accused  was 
illegal  under  Section  59  of  the  Criminal  Procedure  Code,  his  conviction 
under  Section  224,  and  that  of  his  brother's,  under  Section  225  of  the 
Petial  Code,  must  be  set  aside         12 

„       „         Section  509. — See  Sections  451,  456,  supra. 

Perjury — See  Fenal  Code,  Section  194. 

„         Sanction  for  Prosecution,  No.  3. 

Public  Servant* —See  Penal  Code,  Section  161. 

R. 

Railway  Act,  1890. — Sections  3,  137 — See  Penal  Code,  Section  161. 

Rescue  from  arrest* — See  Penal  Code,  Section  456. 

S. 

Sanction  for  Prosecution. — Criminal  Cotirts,  Subordination  of  ^Criminal  Procedure 
Code,    1898,    Section  195  (7j.— See  Criminal  Courts,  Subordination  of. 

J,  „  Penal   Code,   Section    194 — Sanction  for  prosecution. — 

See   Penal  Code,  Section  194. 

„  „  Sanction  for  prosecution-^  Penal  Code,   Section    193 — 

Ealse  evidence— Inquiry  under  Act  XXXVII  of  }8bO--Repeal  of  Section 
17  of  Act  XXXVII  of  }8bO,  effect  of^Ooths  Act,  1873,  Sections  4,  14— 
Validity  of  sanction. — Certain  persons  having  given  evidence  before 
Commissioners  appointed  under  Act  XXXVII  of  1850  to  hold  an  in- 
quiry into  the  behavioar  of  certain  Judicial  OflBcer,  the  said  Commis- 
sioners  thereafter  on  the  application  of  the  Government  Advocate,  but 
without  notice  to  the  accused,  granted  sanction  for  their  prosecation 
under  Section  193  of  the  Penal  Code.    At  the  commencement  of  the 
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trial  before  the  Disfcricfc  Magistrate,  preliminaiy  objections  were  taken 
as  to  the  nature  and  validity  of  the  sanction,  but  were  overruled, 
whereupon  accused  applied  to  the  Chief  Court  on  the  revision  sideband 
it  was  contended,  on  their  behalf,  tbat  the  Sanction  should  be  set  aside 
because,  inter  alia,  (I)  the  repeal  of  Section  17  of  Act  XXXVH  of 
1850  by  Act  XII  of  1876  showed  that  it  was  not  intended  that  witneg- 
ses  who  gave  false  evidence  before  a  Commission  appointed  under  the 
first-mentioned  Act  should  be  punished  therefor,  and  (2)  the  sanction 
was  vague  and  indefinite,  granted  without  notice  to  accused,  and  was 
not  necessary  for  the  ends  of  justice. 

HeZ<^,  that  Section  17  of  Act  XXXVII  of  1850  had  been  repeated 
merely  because  the  provision  therein  contained  had  been  rendered 
obsolete  by  the  enactment  of  the  Penal  Code  and  tho  Oatha  Act,  1B73, 
and  that  inasmuch  as  the  Commissioners  were  empowered  under  Act 
XXXVII  of  1850  to  receive  and  record  evidt^nce,  they  were  authorised 
under  Section  4  of  the  Oaths  Act  to  administer  oaths  and  affirmations 
in  the  exercise  of  the  power  so  conferred  on  them. 

Held,  therefore,  that  nnder  Section  14  of  the  Oaths  Act,  witneasea 
examined  before  the  said  Commissionerft  wtTe  bound  to  state  the 
truth,  and  rendered  themselves  liable  to  be  prosecuted  nnder  Section 
193  of  the  Penal  Code  if  they  testified  falsely. 

Held,  further,  that  the  sanction,  rea-1  as  it  should  be  with  the  appli- 
cation for  sanction,  was  sufficiently  explicit;  that  under  the  circum- 
stances of  the  case  previous  notice  to  the  accused  waj^  amieL*es&ary,  and 
finally  that  the  prosecution  of  witnesses,  who  gave  false  es^idenre  in 
an  inquiry  such  as  that  in  question  was  obviously  in  the  interests  of 
justice  "         ■•»         - 18 

Security  for  good  behaviour. — See  Crimirial  Procedure  Code,  ]SS2,  SecliGn  110, 
Sentence — Enhancement  nf. — See  Criminal  Procedure  Cmle,  1898,  Srcfian  54.^i, 
Sessions  Judge -—Criminal  Procedure  Code,  1882,  S^^ctimisSO,  :?r>,  .137,   Sm—Omvi^ 
sum  by  District  Magistrate  to  submit  sentences pasmd  by  h  im  for  cfinjlrmation 
by   Sessions   Judge — Append   by   accused  fo  Sesnoju  J mlge— Procedure — 
District  Magistrate  at  whose  instance  pardon  ictn  tendered  h  apprvvet,^  ^^ying 
case  himseff— Penal  Code,  Section  395.— See  Appeal  in     CriminQl    Oasei^ 
No.  1. 
Subordination  of  Criminal  Courts.— See  Criminal  CQurtSf  Suhordinatim  of^ 

w. 

Warrant.— Act  XIII  of  \Sh9— Criminal  Procedure  Code,  18^8,^  Sections  5,  83— 
Execution  of  warrants  issued  under  Act  XT  1 1  of  1859*— See  Criminal 
Procedure  Code,  1898,  Section  5. 

Witnesses  for  defence,  Refusal  of  Magistrate  to  mmvmi.—PraHiee^  Refusal  of 
District  Magistrate  to  fummon  witnesses  for  defenct^  ivlthout  e^ptiimx  hiivg 
paidby  acnistd. — An  order  by  a  District  TV! ai^ji^trate  refusing  to  sum- 
mon witnesses  for  the  defence  without  tlioir  pxprt^^^pfi  boin^  paid  hy  the 
accused,  although  legal,  should  be  pa.sf^t-d  vj-t y  siMaiu^ly,  and  in  nn 
improper  order  in  a  case  where  the  accused  is  unable  or  uinvining  to 
deposit  the  money,  and  the  result  is  that  he  is  couyicted  without  his 
witnesses  being  heard,  especially  if  the  case  is  not  in  which  a  sever© 
Bentenoe  is  inflicted  ...  •••  ,„        „,  7 
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A. 
Ajmal  Shah  r.  Qaeen*Empre88 «         2 

B. 
Bore  Khan  r.  Qaeen-Empress      16 


(rhssi  r.  Quecn-EmproBS  ...-        ...        13 

Gobind  Ram  v.  Queen- Emprcbs  18 


Jai  Singh  v.  Qaeen-Empress        10 

Jiwan  V.  Queen-Empress ... 6 

K. 

Ktiam  Din  t*.  Queen-Empress      <        14 

L. 

Lajje  Ram  V.  Queen- Em  press       12 

M. 

Moola  Bakhah  r.  Queen -Empross            0 

Mossammat  Taban  v.  Queen-EmprebB 1 

Q. 

Qadtt  V.  Queen -Empress               7 

Queen-Empresa  v,  Batera             3 

„               V.  Ghetu              11 

,,                r.  Khnshal  Singh           15 

r.  SaifAH           17 

,,               V.  Zabaria           0 

S. 

^kijan  Singh  V.  Faujdar  Singh 8 

Sakha  V.  Queen-Empress >        4 
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Aequieicenee.^Ocettpanry  rights,  trani^fer  of,  by  tenant'^Effect  of  acquiescence  on 
pari  of  landlord^ Acquiescence,  facts  constituting. — See  Landlord  and 
Tenant, 

Act  XVIIof  1887.— See  Fim/ofc  Tenancy  Act,  1887. 

Act  XVII  of  1887.— See  Tunjah  Land  Eevenue  Act,  1887. 

Appeal  inBevenue  Oases. — Punjab  Land  Eevenue  Act,  1887,  Sections  13,   112, 
11 6,  1 18 — Applic^iiion  for  partition — Plea  that  holding  had  been  already 
partitioned  privately  ^'Courts  of  appeal — Question  ^^  as  to  property  to  be 
divided  "  i/r  **  as  to  title  in  the  property  of  which  partition  is  sought " — 
Entfies  in  Settlement  Beeords'-See  Fartition, 

„  n        »»        Punjab  Tenancy  Act,  1887,  Sections  6,  6,  8 — Suit  for 

declaration  of  occupancy  statTis  of  highest  class— Duty  of  Court  to  consider 
whether  plaintiff  entitled  to  inferior  ^ight  than  that  claimed — Civil  Pro* 
cedure  Code,  1882,  Section  53 — Material  irregularity — Collector  deciding 
aj^peal  in  absence  of  record,  which  had  been  lost, — Plaintiff's  sait  for  a 
declaration  of  occupancy  stattts  under  ^*ection  5  (i)  (a)  of  the  Punjab 
Tenancy  Act,  1887,  wasdismiKRed  by  the  lower  Courts  on  the  ground 
that  as  he  and  his  ancestors  had  always  paid  half  batai,  he  was  not 
entitled  to  the  status  claimed.  It  appeared,  however,  that  plaintiff 
and  his  ancestors  had  held  the  land  for  over  40  years  before  1870, 
and  had  planted  fruit  trees  and  erected  buildings  thereon,  but  the 
lower  Courts  had  dismissed  the  suit  without  considering  whether  such 
occupation  entitled  the  plaintiff  to  occupancy  rights  under  Section  8 
of  the  Act.  It  further  appeared  that  the  record  of  the  case  in  the 
first  Court  was  lost  before  the  Collector  heard  the  appeal. 

Held,  that  the  lower  Courts  had  committed  a  material  irregularity 
in  dismiBsing  the  suit  without  considering  whether,  ;with  reference 
to  the  facts  of  the  case  and  the  district  practice,  plaintiff  was  not 
entitled  to  occupancy  rights  of  a  class  inferior  to  that.  8f>fcifical]y 
claimed  in  the  plaint,  it  being  the  duty  of  the  Court,  in  a  case  such  as 
the  present,  either  to  return  the  plaint  for  amendment  or  tq  amend  it 
itself  nnder  Section  53,  Ciyil  Procedure  Code,  proviso,  and  to  thereafter 
frarn*  Bn  issue  which  should  cover  the  other  clauses  of  Section  5  and 
SMtiona  6  and  8  as  well. 
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Eeld,  further,  that  the  fact  that  the  Collector  had  had  to  decide  the 
appeal  without  heing  able  to  examine  the  record  would  alone  have 
been  a  sufficient  cause  for  a  remand         , 3 

c 

GUnl  Procedure  Code.— Section  hS,— Punjab  Tenancy  Act,  1887,  Sections  5,  6,  8 
'^Suit  for* declaration  of  occupancy  status  of  highest  class — Duty  of 
Court  to  consider  tvhether  plaintiff  entitled  to  inferior  right  than  that 
claimed — Practice,— See  Occupancy  liights,  No.  i. 

L. 

landlord  and  Tenant-^Punjah  Tenancy  Act,  1887,  Sections  6,  8,  66,  60 ^Transfer 
of  rights  by  occupancy  tenant  ^Acquiescence  on  part  of  landhrd,  effect  of 
— Facts  consfitufing  acquiescence. 

Eeld,  that  when  a  tenant  holding  under  Section  6  or  Section  8  of 
the  Punjab  Tenancy  Act,  1887,  has  transferred  his  right  of  occupancy 
without  having  previously  obtained  the  consent  of  the  landlord  in 
writing  unless  the  landlord  sues  within  a  reasonable  time  to  cancel 
the  voidable  transfer,  his  aoquiseoence  may  be  inferred,  and,  if  proved, 
will  disentitle  him  to  the  relief  claimed,  although  his  suit  has  beeji 
instituted  within  the  period  of  limitation,  viz.,  within  six  years  from 
the  date  when  the  right  to  sue  accrued. 

Held,  further,  that  though  "  a  reasonable  time  *'  must  depend  on 
the  circumstances  of  each  case,  yet  in  cases  in  which  the  payment  of 
rent  by  the  alienee  to  the  landlord  or  his  repreeentative  is  proved  or 
may  be  legally  presumed,  be  having  already  full  knowledge  of  the 
status  of  the  alienee,  the  acceptance  of  such  rent  by  the  landlord  and 
his  omission  to  sue  for  the  cancelment  of  the  voidable  transfer  con- 
stitute, in  the  absence  of  any  satisfactory  explanation  of  his  conduct, 
acquiesscence  on  the  part  in  the  transfer. 

Held  on  the  facts  of  the  present  case,  that  the  landlord  had 
acquiesced  in  the  transfers,  and  that,  therefore,  his  suit  nmst  he 
dismissed       ...         ...         •••         •••         •••         •••         •••         •••         •••         ' 

Punjab  Tenancy  Act,  1887,  Sections  6,  8,  51,  o.S,  56,  57,  60— 
Exchange  of  rights  of  occupancy  without  consent  of  landhrd^^^  Transfer  " 

Bight  of  landlord  who  has  acquiesced   in  such  transfer  to  subsequently 

sue  to  avoid  it — Acquiescence  %chat  constitutes, — An  exchange  of  their  re- 
spective holdings  by  two  tenants  holding  under  Section  8  of  the  Punjab 
Tenancy  Act,  1887,  is  a  "  transfer,"  within  the  meaning  of  Section 
56  of  the  Act 

When  a  landlord  is  fully  aware  that  a  tenant  holding  under  Section 
6  or  Section  8  of  the  Act  has  transferred  his  right  of  occupancy 
without  having  previously  obtained  the  consent  in  writing  of  that 
landlord,  unless  the  latter  sues  within  a  resonable  time  to  cancel  the 
voidable  transfer,  his  acquiescence  therein  may  be  inferred,  and,  if 
proved,  will  disentitle  him  to  the  relief  claimed,  although  his  suit  ir 
iuRtituted  within  six  years  from  the  dat-e  of  transfer.  As  t-o  what 
period  constitutes  "  a  reasonable  time'*  must  depend  on  tiie  circnm- 
Btancea  of  each  case,  but  in  cases  in  which  the  payme«tof  wok  hf  the 
alienee  to  the  landlord  or  his  representative  is  ^rontA  qt  mttff  be 
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legally  presamed,  be  having  already  fall  know  ledge  of  tbe  status 
of  the  alienee,  in  the  absence  of  satisfactory  explanation  by  tbe  land- 
lord for  his  condact,  the  acceptance  of  rent  for  more  than  one  harvest 
without  bringing  a  suit  for  the  cancelment  of  the  voidable  transfer 
is  an  act  wbioh  amoants  to  acqaiesccnce  2 

0. 

Occupancy  Rights* — Punjab  Tenancy  Act,  1887,  Sections  5,  6,  8 —Suit  for  declara- 
tion of  occupancy  status  of  highest  class  —  Duty  of  Court  to  C'Onsider  whether 
plaintiff  entitUd  to  inferior  right  than  that  claimed — Civil  Procedure 
Code,  1882,  Section  b'S — Materid  irregularity — Collector  deciding  appeal 
in  absence  of  record,  which  had  been  lost. — Plaintiff's  suit  for  a  declara- 
tion of  occupancy  statu*  under  Section  5  (i)  (a)  of  the  Punjab  Tenancy 
Act,  18^7,  was  dismissed  by  the  lower  Courts  on  the  ground  that  as 
he  and  his  ancestors  had  always  paid  half  batai,  he  was  not  entitled 
to  the  statuf  claimed.  It  appeared^  however,  that  plaiutiff  and  his 
ancestors  had  held  the  land  for  over  40  years  before  1870,  and  had 
planted  fruit  trees  and  erected  buildings  thereon,  but  the  lower  Courts 
had  dismissed  the  suit  without  considering  whether  such  occupation 
entitled  the  plaintiff  to  occupancy  rights  under  Section  8  of  the  Act. 
It  farther  appeared  that  the  record  of  the  case  in  the  first  Court  was 
lost  before  the  Collector  heard  the  appeal. 

Held,  that  the  lower  Courts  had  committed  a  material  irregularity 
in  dismissing  the  suit  without  considering  whether,  with  reference  to 
the  facts  of  the  case  and  the  district  practice,  plaintiff  was  not  entitled 
to  occupancy  rights  of  a  class  inferior  to  that  specifically  claimed  in 
the  plaint,  it  being  the  duty  of  the  Court,  in  a  case  such  as  the  present, 
either  to  return  thio  plaint  for  amendment  or  to  amend  it  itself  under 
Section  53,  Civil  Procedure  Code,  proviso,  and  to  thereafter  frame  an 
issue  whifjih  should  cover  the  other  clauses  of  Section  5  and  Sections  6 
and  8  as  well. 

Eeld,  further,  that  the  fact  that  the  Collector  had  had  to  decide  the 
appeal  without  being  able  to  examine  the  record  would  alone  have 
been  a  sufficient  cause  for  a  remand  ...  3 

P. 
Piriilian. —  Pnn/nb  Land  Eevenufi  Act,  1887,  Sections  13,  112,  116,  118— 
Application  for  partition — Plea  that  holding  had  been  already  partitioned 
privately— Course  of  appeal — Question  *^  as  to  property  to  be  divided"  or 
**asto  title  in  the  property  of  tchich  partition  is  sought" — Entries  in  Settle- 
rnent  Records. — Plaintiff  applied  to  the  Assistant  Collector  for  partition  of 
certain  land  recorded  as  jointly  held  by  him  and  defendants.  The  latter 
resisted  partition  on  the  ground  that  the  land  had  already  been  privately 
partitioned,  though  effect  to  such  private  partition  had  not  been  given 
in  the  annual  papers.  The  Assistant  Collector  prepared  a  mode  of 
partition  for  part  of  the  land,  but  refused  the  application  in  regard  to 
the  balance,  whereupon  plaintiff  appealed  to  the  Collecter  for  partition 
of  the  rest  of  the  holding.  The  Collector  returned  the  appeal,  and 
directed  it  to  be  presented  to  the  Commissioner,  as  the  dispute  con« 
cwmed  "  the  property  to  be  divided  "  within  the  meaning  of  Section 
118  (I)  and  (2)  of  the  Punjab  Land  Re  venue  Act,  1887.  The  Com- 
missioner held  that  the  order  of  the  Collector  was  wrong,  and  referred 
the  question  of  jorisdiotion  to  the  Financial  Commissioner. 
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Heldf  that  the  appeal  lay  to  the  Collector  and  not  to  the  Commis- 
siooer,  the  objection  that  certain  land  had  already  been  partitioned, 
thon^'h  still  recorded  as  jointly  held,  dispntiug  the  correctness  of  an 
entry  in  a  record  presumed  to  be  true,  and  consequently  raising  "  a 
question  of  title"  within  the  meaning  of  Section  116  of  the  Punjab 
Land  Revenue  Act,  lb87. 

The  principles  which  should  guide  the  Courts  in  such  cases  ex- 
plained  •••         •••         •••         •••         •••         •••         •••         •••         ••• 

Fttnjiib  Land  Revenue  Act,  liS7.— Section  13.— See  Partition. 

Section  112.— See  Partition. 
„         )»  II  »»         " 

Section  116.— See  Partition, 

9»  »>  »>  »»  " 

Section  118. — See  Partition. 
•1         »*  f»  "         " 

Punjab  Tenancy  Act,  ISS7 .—Section  5.— See  Occupancy  BiglUs. 

„        Section  6. — See  Landlord  and  Tenant. 
^.Occupancy  Bights,  No.  4. 

Section  8.— See  Landlord  and  Tenant 
— Ocowpancy  Bights. 

Section  51. — See  Landlord  and  Tenant, 
b'eetion  53. — See  Landlord  and  Tenant. 

»)  M  M  " 

Section  56. — See  Landlord  and  Tenant. 
„  »•         »»         " 

Section  57. — See  Landlord  and  Tenant. 
If  »>        *'        " 

Sec/ion  60.  —See  Landlord  and  Tenant. 
ji  f>        >'        " 

B. 

Becord,^L688  of  -^Collector  deciding  appeal  in  the  absence  of  the  record  which  had 
been  lost.  -See  Occupancy  Rights. 

Rcvision-^Bevenue  Oases^Panjab  Tenancy  Act,  1887,  Sections  5,  6,  8 — Suit  for 
declaration  of  occupancy  status  of  highest  class — Duty  of  Court  to  consider 
whether  plaintiff  entitled  to  inferior  right  than  that  claimed — Civil  Pro* 
cedure  Code,  1882,  Section  h'i— Material  irregularity — Collector  deciding 
appeal  in  absence  of  record  which  had  been  lost. — See  Occupancy  Bights. 

a. 

Settlement  Records,  entriee  tn— See  Partition. 

T. 

Tenant— See  Landlord  and  Tenant— Occupancy  Right. 
Tranrfer  of  Occupancy  Bight. — See  Landlord  and  Tenant. 
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fi&khiha  i\  Faieh  Mahammad 


Chiogav.  MaogatBam 


C. 


..       3 


Jiwan  Siogh  t;.  Maharaja  Jagat  Siogh 


...      1 


Halang  r»  Mossammat  Namitti 


...      4 
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Circular 
No. 


c. 

^Wj?.— AppHcatioriR  for  transfer  of — how  to  be  treated 

Chip/  Court  Curnlnr  Orderf,  Vol.  7//.-— Addition  to  Part 
V,  List  A,  Appendix  T,  pa^je  230  (Law  of  di- 
voieo  applicable  to  Christians  in  India). 

f'trcfihira. — Coirection  in    Section  XXXV, 

para.  47 — (Instractions  to  Judicial  Officers). 

— -^ — JifiUs  and  iirdert^  Vol.  1. — Substitution  of 
Revised  Roles  under  Section  LXX  for  regulat- 
injr  practice  of  Chief  Court  and  hearing  of 
causes,  etc. 

-Addition  to    Rule    2   of 


Date.      '  Page. 


No.   XXVII— (Officers  officiating   as    Extra 
Assistant. Commissioners). 

-Addition  to  Rule  :{  of 


No.    XXVII— (Officers   officiating  as  Talisil- 

dars,  Munaifs,  &c.). 
CiTCul^Tit   and    Ofderf^    Vol.   11/^  Appendix  \ 

VL — Additional    note     regarding     Registers  ' 

Nos.  XIV  and  XIV  A. 
-^ Uules  and  Orders^  Vol.  I. — Attention  drawn 

to  certain  rules  regarding  supplj  of  copies. 
— Circular     Orders. — Additional  foot-note  to 

Rule  X  (i)  of  Section  XXXV — regarding  one 

day's  rations  of  condiments  for  eight  prisoners. 
Rules  and  Order B^  Vol.  I. — Additional   note 

to  Rule  XLIII,  No.  5,  page  27,  regarding  cer- 

t'gin  applications. 
Ciril  Proredurc  Code. — Certain  documents  under — need 

not  be  stamped. 
^flr?#  of  Oriminal  Procedure  (Revised). — Officers  directed 

to  study  the  provisions  of — 


C.  M.  11— 

641  n. 

lo;i 


10.5 

108 

109 
110 
112 


C.  M.  II— 

4*>64  G. 

114 


119 


3146  G. 


C.  M.  5— 
2414  G. 


llthFoby.  2 

7th  Febj.  1 

HJthFeby. 

12th  May 

1 

12th  AugtJ  9 
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CIVIL  JUDGMENTS. 


No.  1. 

Before  Sir  Charles  Roe,  Kt.,  Chief  Judge. 

KHAIRA  AND  OTHERS,— (Plaintiffs),— APPELLANTS, 

^^^^"*  y  Appellate  Side. 

PJR  BAKHSH  AND  ANOTHER,-.(Defendants),— 
RESPONDENTS. 
Case  No.  1180  of  1897. 

Custom— Adoption  of  twister's  son — Muhammadan  Jats  of  Zira^tahsil, 
Ferotepore  District. 

Foufld,  that  defendants,  upon  whom  the  onus  rested,  had  failed  to 
prove  that  by  custom  among  Muhammadan  Jats  of  the  Zira  tahsil,  Feroze- 
pore  District,  the  adoption  of  a  sister's  son  is  valid  in  the  presence,  and  with- 
out the  consent,  of  the  adoptive  father's  agnates. 

Further  appeal  from  the  order  of  Khan  Muhammad  Hay  at  Khan^ 
C.  S.  I.,  Additional   Divisional  Judge^  Fero^epore  Division, 
dated  Srd  July  1897. 
Janki  Nath  Kaul,  for  appellants. 

The  preliminary   order  of  the   learned   Chief  Judge,  in 
chambers,  "was  as  follows  :  — 

Roe,  C.  J. — There  is  certainly  a  strong  initial  presump-  H^^  Deer.  1897. 
tion  against  the  validity  of  the  adoption  of  a  sister's  son  by  a 
Muhammadan  Jat  of' the  Zira  tahsil  of  the  Ferozepore  District. 
The  Biwaj'i-am  is  against  it,  and  the  report  of  the  local 
Commissioner  (the  Tahsildar)  is  against  it.  The  instances 
given  of  such  an  adoption,  even  if  duly  verified,  i.e.,  if  it  were 
proved  that  the  person  adopted  actually  succeeded  to  land  io 
the  exclusion  of  agnates,  seem  quite  insufficient  to  prove  a 
custom  sanctioning  such  adoptions.  It  is  not  correct  to  speak 
of  the  Uiiooj'i-am,  and  the  Settlement  Officer  (Mr,  Francis) 
commenting  on  it  as  showing  that  such  a  custom  previously 
existed,  but  was  changed  at  settlement ;  what  really  happened 
was  that  the  persons  recording  tho  answers  in  the  Ritraj-i-am, 
whilst  admitting  that  isolated  cases  of  such  adoption  might  have 
occurred  in  earlier  times,  declared  that  the  general  custoih  of 
their  tribe  did  not  recognize  them.    Admitted. 
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Jaishi  Bam  and  Lajpat  Rai,  for  appellants. 

Sham  Lai,  for  respondents. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows : — 

7th  Fehy.  1898.  Rob,  C.  J.— My  order  of  the  1 1th  December  may  be  read 

as  a  part  of  my  present  order. 

As  therein  remarked,  it  was  certainly  for  the  defendant  to 
prove  that  the  adoption  was  valid  by  custom.  Only  four 
instances  of  such  adoption  are  given,  and  they  occurred  long 
ago.  Even  if  they  were  proved  fully,  as  stated  in  my  note, 
they  would  be  quite  insuflficient  to  prove  a  custom.  It  is  not 
denied  that  such  adoptions  could  take  place  with  the  consent 
of  the  agnates,  and  in  early  days,  when  land  was  of  little 
value,  they  were  sometimes  made  without  opposition.  But  it 
is  quite  incorrect  to  say  that  there  was  ever  a  custom  allowing 
them  to  be  made  in  spite  of  the  opposition  of  the  agnates. 

The  decision  of  the  lower  Conrt  is  reversed,  and  plaint- 
iffs will  receive  a  declaratory  decree  that  the  adoption  now 
challenged  is  invalid,  and  will  not  affect  their  right  as 
reversioners.  As  usual  in  these  cases,  the  parties  will  pay 
their  own  costs  throughout. 

Appeal  allowed. 

No.  2. 
Before  Mr.  Justice  Frizelie  and  Mr.  Justice  Stogdon. 

iPIRTHI  MAL,— (Plaintiff), 
Versus 
MUSSAMMAT  BHAGAN,-(Defendant). 
Case  No.  6  of  1897. 

Contract  Act,  1872,  Section  23 — Immoral  contract-^Suit  for  rent  for 
housB  let  to  prostitute. 

PlaiDtifif,  who  was  the  owner  of  a  house  which  he  had  let  to  defendant, 
a  prostitute,  in  the  ordinary  way  of  business,  sued  for  recovery  of  the 
rent.  It  appeared  that  plaintiff  probably  knew  that  defendant  was  a 
prostitute,  but  it  was  not  shown  that  the  house  was  let  for  the  express 
purpose  of  being  used  as  a  brothel  or  that  plaintiff  was  to  have  any  share 
in,  or  receive  rent  out  of,  defendant's  earnings  as  a  prostitute. 

Held,  that  the  agreement  was  not  immoral,  and  that  plaintiff  was 
entitled  to  recover  the  rent  due  thereunder. 

Case  referred  by  if.   L.    Waring,  Esquire,  Judge,   Small  Cause 
Court,  Kasauli. 

The  opinion  of  the  Court  was  as  follows  :— 

5/ft  Jany,  1898.  Frizelle,  J. — Plaintiff  is  the  owner  of  a  honse  and  has  let 

it  on  rent  to  defendant,  who  is  a  prostitute.    We  are  aske4 

Digitized  by  VjOOQ IC 


Jaky.  1898.  ]  CIVIL  JUDGMENTS— No.  3.  3 

by  the  lower  Court  -whether  under  Section  23  of  the  Indian 
Contract  Act  plainti£E  can  maintain  a  suit  for  recovery  of  the 
rent,  as  the  house  was  let  for  an  immoral  purpose.  It  appears 
that  the  house  was  let  in  the  ordinary  way  of  business. 
PlaintifE  probably  knew  that  defendant  is  a  prostitute,  but 
there  is  nothing  to  show,  and  it  is  not  alleged,  that  the  house 
was  let  for  the  express  purpose  of  being  used  as  a  brothel  or 
that  plaintiff  was  to  hare  any  share  in  defendant's  earnings  as 
a  prostitute  or  to  receive  the  rent  out  of  those  earnings. 
Under  the  circumstances  we  are  of  opinion  that  the  agreement 
was  not  immoral.  The  lower  Court  should  decide  the  case 
accordingly. 


No.  3. 

Before  Sir  Charles  Boe^  Et.j  Chief  Judge. 

ilUSSAMMATMANSO,— (Plaintiff),— APPELLANT, 

Versus  \  Appellate  Side. 

BATN  U,— (Dependant),— RESPONDENT. 

Case  No.  712  of  1897. 

Custom — Succession — Right  0/ daughter  to  succeed  to  her  father* a  first 
cousin — Kanets  of  Kangra  District. 

Foundy  that  plaintiff  had  failed  to  prove  that,  by  castom  among 
Kaoots  of  Kangra  District,  a  woman  is  entitled  to  succeed  to  the  estate 
of  her  father's  first  cousin  after  the  succession  and  subsequent  death 
of  the  latter's  widow,  to  the  exclusion  of  the  agnatic  heirs. 

Semhle:  Among  Kaneta  of  the  Kangra  District,  a  daughter  is 
entitled  to  succeed  to  her- father's  estate  to  the  exclusion  of  remote 
collaterals. 

Further  appeal  frora  the  order  of  R,  Sykes,  Esquire,  Divisional 
Judge,  Kulu,  at  Dharmsala,  dated  I9th  March  1897. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows : — 

Rob,  C.  J.— After  hearing  Mr.  Golak  Nath  on  the  6th  in-  8th  Jany,  i898, 
stant,  and  reading  the  evidence,  I  am  of  opinion  that  the  decision 
of  the  Divisional  Judge  is  right.  As  observed  by  him,  the  ques- 
tion is  not  whether  a  daughter  succeeds  to  her  father's  estate  to 
the  exclusion  of  remote  collaterals,— a  proposition  which  finds 
support  in  the  Biwaj^i-amoi  Kangra  and  in  the  evidence  of  the 
X»-e8ent  case,— but  whether  a  daughter  succeeds  to  the  estate  of 
her  father's  first  cousin  after  the  latter's  widow's  succession  and 
death,  to  the  exclusion  of  the  agnatic  heirs.  This  is  a  very  dif- 
ferent proposition,  and  it  appears  to  me  quite  opposed  to  the 
fundamental  principle  of  Tribal  law,  which  is  t)iat  of  agnatic 
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saccessioD.  This  principle  is  occasionally  modified  in  favour 
of  daughters  (1)  by  allowing  them  to  hold  the  estate  till 
marriage,  in  lieu  of  the  maintenance  and  marriage  expenses  to 
which  they  ai*e  undoubtedly  entitled,  (2)  by  allowing  them  to 
sacceed  and  pass  on  the  estate  to  their  sons,  who,  when  the 
agnates  are  very  remote,  may  be  regarded  as  the  natnral  heirs 
of  the  last  male  owner.  But  to  allow  a  female  to  practically 
take  np  a  position  as  an  agnate,  and  take  the  estate  of  her 
father's  cousin,  and  hold  it  at  any  rate  for  life  just  as  if  she 
were  an  agnate,  is,  as  I  have  said,  a  totally  different  matter, 
and  the  evidence  in  the  present  case  quite  fails  to  prove  that 
such  is  the  custom. 

The  Divisional  Judge  is  also  right  in  holding  that  the 
matter  is  not  res  judicata :  assuming  that  it  is  bo  as  regards 
Nokhn,  that  would  not  affect  the  other  agnates.  The  only 
result  of  excluding  Nokhu  would  be  that  the  others  would  step 
into  his  place. 

The  decision  is  confirmed  under  Section  551,  Civil  Pro- 
cedure Code. 


No.  4. 
Before  Mr.  Justice  Frizelle  and  Mr,  Justice  Stogdoti. 
t  Mr.  R.  SYKES, 

Ebfebencb  Side.  <  Versus 

I  THE  MUNICIPALITY  OP  DHARMSALA. 

Case  No.  7  of  1897. 

Punjab  Municipal  Act,  1891,  Sectiona  2  (2),  45  (8)  (cJ^Tax  levxahU  6y 
the  year. 

fleW,  that  in  a  Municipality  governed  by  Act  XX  of  18D1,  a  tax 
leviable  by  the  year  is,  under  Section  45  (8),  proviso  (cj,  leviable  by  the 
Calendar  year  from  the  Ist  January  to  the  31st  December,  and  that  the 
said  proviso  relates  equally  to  taxes  which  were  imposed  before  the  said  Act 
came  into  force  and  which  had  hitherto  been  levied  by  the  Financial  year 
from  the  Ist  April  to  the  Slst  March. 

Case  referred  by  Major  F,  W.  Egertoriy  District  Judgc^  Kangra. 

The  order  of  the  Chief  Court  was  as  follows : — 

WihJanv  1898  SrOGDON,    J. — The  question    wo  are  asked  to  decide   Is 

whether,  in  a  Municipality  governed  by  Act  XX  of  1891,  a  tax 
leviable  by  the  year  is  leviable  by  the  Calendar  year  from  the 
Ist  January  to  the  31st  December,  or  by  the  Financial  year 
from  the  1st  April  to  the  31st  March  following. 

In  our  opinion  it  is  clear  from  Section  45,  sub-section  8, 
proviso  (y ,  that  it  is  leviable  by  the  Calendai^year,  if. imposed 
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under  Act  XX,  1891 .  The  only  question  is  whether  the  proviso 
in  question  relates  to  taxes  which  were  imposed  long  before 
Act  XX,  1891,  came  into  force,  and  which  have  hitherto  been 
levied  by  the  Financial  year.  It  is  clear  from  Section  2,  sub- 
section (2),  that  such  taxes,  though  imposed  under  a  previous 
Act,  must,  so  far  as  may  be,  be  deemed  to  have  been  imposed 
under  Act  XX  of  1891.  Such  being  the  case,  the  proviso 
relates  to  them,  and  they  are  leviable  by  the  Calendar  year, 
and  that  is  our  answer  to  the  reference. 


'Appellate  Side. 


No.  5. 
Before  Sir  Charles  Roe,  KL,  Chief  Judge,  and  Mr.  Justice 

Reid, 

MUSSAMMAT  GULAB  KUATAN  AND  OTHERS,— 
(Dependants),— APPELLANTS, 

Venus 

MIAN  MUHAMMAD  AND  OTHERS,— (PLAiNxiFJ-b),— 

RESPONDENTS. 

Case  No.  281  of  I89f3. 

Limitalion  Act^  1877,  2nd  Schedule^  Article  93— Suit  for  declaration  that 
an  aUcged  icill  toaa  a  forgery  and  that  testator  had  no  power  to  make  such 
icill — Custom — Succession  of  daughter. 

On  the  death  in  1866,  of  one  M.  M.  who  left  a  widow  and  three 
daughters,  mutation  of  names  in  respect  of  his  property  was  effected  ia 
faTour  of  the  widow,  who  applied  in  1877  to  have  mutation  in  respect  of 
three-fonrths  of  the  said  property  effected  in  favour  of  the  daughters,  in 
virtue  of  a  will  purporting  to  have  been  executed  in  their  favour  by  M.  M. 
shortly  before  bis  death.  This  application  was  resisted  by  the  present 
plaintiffs,  collaterals  of  M.  M.,  and.rejected  on  the  ground  that  the  will 
was  probably  a  forgery.  In  1872  and  1887  the  widow  dealt  with  the 
property  in  suit  as  her  own,  and  on  the  second  occasion  plaintiffs  obtained 
a  decree  declaring  that  her  dealings  with  the  property  did  not  affect  their 
reversionary  rights.  In  1894  the  daughters  sued  the  widow  for  possession 
of  three-fourths  of  the  said  estate  and  obtained  a  decree  on  a  confession  of 
jadgment.  Plaintiffs,  who  were  no  parties  to  the  said  suit,  in  November 
1894,  instituted  the  present  suit  for  a  declaration  that  (i)  the  said  will  was 
»  forgery,  (ii)  M.  M.  had  no  power  to  make  such  a  will,  and  that  if 
genuine,  it  was  never  acted  on  and  was  inoperative,  and  (Hi)  that  tho 
decree  in  favour  of  the  daughters  was  collusive  and  inoperative  against 
their  rights  as  reversioners.  Defendants  pleaded  that  plaintiffs*  soit  was 
barred  by  limitation,  that  the  will  was  genuine,  and  that,  in  any  event, 
the  daughters  were  entitled  to  succeed  in  preference  to  male  collaterals 
each  as  the  plaintiffs. 

Heldy  (i)  that  the  proceedings  in  1894  gave  rise  to  a  fresh  cause  of 
action,  and  that  the  suit  was  within  limitation ;  (H)  that  the  alleged  will 
had  not  b«eu  prored  to  be  geauiue ;  and  (Hi)  that  no  special  custom  had  ^-^  ^ 
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been  proved  to  exist  among  the  parties  whereby  daughters  were  entitled 
to  succeed  in  the  presence  of  male  collaterals. 

Further  appeal  from  the  order  of  D.  0.  Johnstone,  Esquire,  Divi- 
sional Judge,  Jhelum  DiviHon,  dated  23rd  December  1895. 
K.  P.  Boy,  for  appellants. 
Browne,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

lUh  Jany.  1898.  Reid,  J. — The  plaintiffs,  respondents,  are  male  collaterals 

of  one  Mian  Muhammad,  who  died  in  1866  leaving  a  widow 
and  three  daughters.  On  his  death  mutation  of  names  iu 
respect  of  his  property  was  effected  in  favour  of  the  widow, 
who  applied  in  1877  to  have  mutation  in  I'espect  of  three- 
fourths  of  the  property  effected  in  favour  of  the  daughters 
in  virtue  of  a  will  purporting  to  have  been  executed  in  their 
favour  by  Mian  Muhammad  shortly  before  his  death.  This 
application  was  resisted  by  the  respondents,  and  rejected  on 
the  ground  that  the  will  contained  alterations  and  was  prob- 
ably a  forgery. 

In  1872  and  in  1887  the  widow  dealt  with  the  property 
in  suit  as  her  own,  and  on  the  second  occasion  the  respondents 
obtained  a  decree  declaring  that  her  dealings  with  the  property 
did  not  affect  their  reversionary  rights. 

In  1894  the  daughters  sued  the  widow  for  possession  of 
three-fourths  of  the  estate  left  by  their  father,  and  obtained  a 
decree  on  a  confession  of  judgment.  The  respondents  were 
not  parties  to  this  suit,  and  in  November  1894  instituted  the 
present  suit  for  a  declaration — 

(a)  that  the  will  in  question  was  a  forgery ; 
(h)  that  Mian  Muhammad  had  no  power  to  make  sacli 
a  will,  and  that,  if  genuine,  it  was  never  acted  on, 
and  was  inoperative ; 

(c)  that  the  decree  of  1894  in  favour  of  the  danghters 
be  declared  collusive  and  inoperative  against  the 
rights  of  the  respondents. 

The  Court  of  first  instance  held  that  there  were  good  and 
reasonable  grounds  for  holding  that  the  will  was  a  forgery, 
and  passed  a  decree  declaring  (a)  that  the  will  was  never 
acted  on  and  was  inoperative,  (5)  that  the  decree  of  1894  was 
collusive  and  did  not  affect  the  rights  of  the  respondents. 

This  decree  was  affirmed  by  the  learned  Divisional  Judge, 
who  held  that  a  suit  merely  for  a  declaration  that  the  will 
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was  a  forgery  would  have  beeu  barred  by  Article  93,  Schednle 
II,  of  the  Limitation  Act,  but  that  it  was  unnecessary  to 
discuss  that  question,  no  declaration  to  that  effect  having 
been  decreed.  It  wa-s  further  held  that  the  will  was  a  forgery, 
and  had  never  been  acted  on,  while  it  was  probably  opposed  to 
CQstom,  and  that  the  decree  of  1894  was  collusive. 

The  first  question  for  decision  is  whether  the  suit  was 
within  limitation. 

The  pleader  for  the  appellants  relies  on  No.  57,  Pun;ah 
Record,  1891,  No.  52,  Punjab  Record,  1895,  and  No.  75,  Pun- 
jab Record,  1896,  for  the  proposition  that  Article  93  is  appli- 
cable and  that  the  suit  is  barred,  not  having  been  instituted 
within  three  years  of  the  attempt  to  use  the  will  against  the 
respondents. 

As  recently  pointed  out  in  a  judgment  of  this  Court,  the 
anthorities  relied  on  are  not  applicable  to  a  case  in  which  the 
instrument  set  up  can  be  ignored  by  the  plaintiff. 

In  No.  75,  Punjab  Record,  1896,  the  plaintiff  was  an 
executant  and  pleaded  nndue  influence,  and  minority  at  date  of 
execution. 

In  No.  52,  Punjab  Record,  1895,  the  principle  laid  down 
was  that  in  all  suits  in  which  there  is  a  document,  executed 
either  by  the  plaintiff  himself  or  those  under  whom  he  claims, 
which  maybe  pleaded  in  complete  bar  of  the  claim,  the  plaintiff 
mnst  fail  unless  he  is  in  time  for  claiming  cancellation  of  such 
deed.  The  respondents  do  not  claim  through  Mian  Muham- 
mad, but  through  their  and  his  common  ancestor.  They 
assert  that  Mian  Muhammad  had  no  power  to  transfer  the  prop- 
erty in  suit  by  will. 

In  No.  57,  Punjab  Record,  1891,  the  transferrer  was  the 
elder  brother  and  sarbarah  of  the  plaintiff,  for  whom  he  pur- 
ported to  act.  The  Full  Bench  rulings  of  this  Court,  No.  116, 
Punjab  Record,  1890,  and  No.  18,  Punjab  Record,  1895,  are  in 
favour  of  the  proposition  that  the  present  suit  is  within  time, 
and  it  is  clear  that  the  proceedings  of  1894  gave  rise  to  a  fresh 
cause  of  action.  We  have  no  hesitation  in  holding  that  the 
plea  of  limitation  fails.  It  is  farther  contended  that  the  will 
is  genuine,  and  that  the  reasons  given  by  the  lower  Appellate 
Court  for  holding  that  it  is  a  forgery  are  unsound.  Although 
the  argument  that  the  possible  birth  of  a  son  need  not  have 
been  provided  for  by  the  will,  as  such  son  would  take  in  prefer- 
ence to  the  daughters,  has  force,  the  other  reasons  given  by 
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the  Courts  below  for  holding  that  the  will  was  a  forgery  have 
force,  and  we  hold  that  the  appellants  have  signally  failed 
to  prove  that  it  is  genuine. 

In  this  view  of  the  facts  it  is  unnecessary  to  enter  into 
the  question  whether  such  a  will,  if  genuine,  would  be  valid. 

It  has  been  further  argued  that  the  daughters  are  entitled 
to  succeed  in  preference  to  the  respondents.  No  evidence 
has  been  adduced  in  support  of  this  proposition,  and  we  must 
hold  that  no  special  custom  to  this  effect  has  been  proved. 
On  the  contrary,  the  whole  course  of  action  of  the  appellants 
and  the  widow  proves  that  they  never  had  the  least  idea  that 
the  claims  of  daughters  were  preferential  to  those  of  the  respond- 
ents ;  there  would  otherwise  have  been  no  necessity  for  setting 
up  the  will,  and  the  rights  of  the  daughters,  as  such,  were 
not  set  up  in  the  memorandum  of  appeal  in  the  lower  Appellate 
Court.     The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  6. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Clark, 
KHANU  MAL,— (Plaintiff),— APPELLANT, 


Appellatr  Side. 


KHAN  MUHAMMAD  AND   OTHERS,- (Defendants},- 
RESPONDENTS. 

Case  No.  1248  of  1896. 

Adverse  possession — Mortgagee  in  posiession — Adverse  possession  as 
regards  mortgagee,  effect  of,  upon  rights  of  mortgagor. 

Eeldy  that  inasmuch  as  a  mortgagor,  who  has  transferred  poasessioD 
of  the  mortgaged  land  to  the  mortgagee,  has  no  riglit  to  possession  thereof 
until  he  has  redeemed  the  mortgage,  the  possession  of  a  third  partj, 
thongh  adverse  as  regards  the  mortgagee  whom  ho  has  oast^d,  does  not, 
when  unaccompanied  by  farther  acts  of  aggression  upon  the  mortgagor's 
rights,  give  any  cause  of  action  to  the  latter  during  the  continuance  of  the 
mortgage,  and  that,  therefore,  the  burden  of  proving  jthat  his  possession 
was  adverse  as  against  the  mortgagor  no  less  than  as  against  the  mort- 
gagee rests  upon  such  third  party. 

J.  L.  B.,  XVIIIy  Bom.,  51Jollou-ed. 

Heldy  upon  the  facts  of  the  case,  that  defendants  had  failed  to  prove 
that  their  possession  was  adverse  as  against  the  plaintiff-mortgagor. 

Further    appeal  from  the  order  of  Captain   C,  S,    Marlindale^ 
Divisional  Judge,  Moolian  Division,  dated  2Qth  August  1895. 
Lai  Chand,  for  appellant. 
Oertel,  for  respondents. 
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The  judgment  of  the  Court  was  delivered  by 

Clark,  J.— PlaintifE  was  the  owner  of  the  well ;  in  1862  4^A  Janp.  1898. 
(Sambat  1917),  he  sold  -^V  &^^  mortgaged  ^  to  defendants  1  and 
2;  he  has  now  redeemed  -^  of  the  y\  mortgaged,  and  claims 
possession ;  he  is  resisted  by  defendants  3  to  8,  who  are  the 
sons  and  relatives  of  Arif  Khan. 

Defendants  3  to  8  say  that  the  well  is  their  anoestral  pro- 
perty, and  that  they  have  had  adverse  possession  for  over  12 
years. 

The  issues  are^l,  is  the  land  in  dispute  ancestral  pro. 
perty  of  Arif  Khan  ? 

2.  Have  defendants  3  to  8  acquired  title  by  adverse 
possession  ? 

At  mutation  of  names  during  the  Settlement  of  1878  the 
statements  of  all  parties— plaintiff,  defendants  1  and  2,  and  Arif 
Khan — were  recorded,  and  throw  a  clear  light  on  the  case. 

Arif  Khan  then  stated  that  plaintiff  had  sold  and  mort- 
gaged If  to  defendants  1  and  2,  and  that  he  had  bonght  ^ 
from  defendants  1  and  2,  and  had  taken  the  other,  ^  which  had 
been  given  up  by  defendants  1  and  2  on  account  of  khasara  ;  he 
had  admittedly  become  the  purchaser  of  the  other  -xV>  ^^^ 
he  claimed  to  be  recorded  as  owner  of  the  whole  well,  as  he  had 
borne  the  nafa^nuksan  for  20  years. 

The  order  of  22nd  November  1878  was,  that  Arif  Khan 
should  be  recorded  as  proprietor  of  \%  of  the  well,  and  plain- 
tiff as  proprietor  of  ^  with  defendants  I  and  2  as  mortgagees 
for  Bs.  700,  and  this  is  the  entry  still  kept  up  in  the  revenue 
records.  There  has  been  a  mistake  by  which  Arif  Khan  is 
recorded  as  owner  of  the  ^,  and  plaintiff  of  \%y  but  this  is  not 
of  importance ;  it  is  only  a  case  of  the  figures  having  become 
inverted. 

On  issue  1  it  is  clear,  then,  that  the  land  in  dispute  is  not 
the  anoestral  property  of  Arif  Khan,  and  this  was  what  was 
found  by  both  Courts.  The  land  originally  belonged  to  plain- 
tiff, who  mortgaged  it  to  defendants  1  and  2  about  1862,  and 
Arif  Khan  acquired  it  from  defendants  1  and  2  in  some  way  not 
satisfactorily  explained,  and  has  been  holding  it  any  way  for  14 
years  without  making  any  payment  to  defendants  1  and  2.  It 
is  noticeable  that  in  1878  both  defendants  1  and  2  and  Arif 
Khan  claimed  to  be  in  possession  of  the  laud. 

With  reference  to  the  question  whether  defendants  3  to  8 
have  acquired  title  to  the  land  by  adverse  possession,    the  first  ^^  , 
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Court  fonnd  that  tbey  had  not,  but  the  Divisional  Jadge  found 
that  they  had,  relying  on  Punjab  Record  No.  161  of  1889. 

That  judgment  is,  however,  if  anything,  agiLinst  them- 
There  the  party  in  possession  set  up  a  title  derived  from  a 
third  person,  and  no  way  from  the  mortgagee ;  and  Mr.  Justice 
Bivaz  there  stated  that  where  the  person  in  possession  sets  up 
a  title  derived  from  the  mortgagee,  as,  for  instance,  where  the 
mortgagee  has  transferred  his  rights  as  such,  or  otherwise 
permitted  a  stranger  to  occupy  the  land,  the  party  in  possession 
is  technically  the  mortgagee,  and  can  be  redeemed  by  the  mort- 
gagor within  60  years.  We  think  it  must  be  held  that  Arif 
Khan  was  permitted  to  occupy  by  the  mortgagee. 

He  wasa  shareholder  in  the  well  of  ^  by  purchase  from 
defendants  I  and  2,  and  must  have  well  known  that  defendants 
L  and  2  were  only  mortgagees  of  the  yV  ^  dispute ;  he  must  also 
have  known  that  plaintiffs  were  recorded  as  proprietors  of  this 
^  in  the  revenue  records.  His  possession  may  have  been 
adverse  to  the  mortgagees,  but  there  is  no  ground  for  thinking 
that  it  was  adverse  to  the  mortgagors.  Adverse  possession  is 
defined  by  Mr.  Justice  Markby  as  possession  by  a  man  holding 
the  land  on  his  own  behalf,  or  on  behalf  of  some  person 
other  than  the  trae  owner,  the  true  owner  having  a  right  to 
immediate  possession  (7.  L.  B.,  IF  Galo.^  327).  A  mortgagor 
has  not  a  right  to  possession  until  he  has  redeemed  the 
mortgage.  Acdording  to  J.  L,  B.,  XVIII  Bom.,  51,  it  lay 
upon  defendants  3  to  8  to  prove  that  their  possession  was 
adverse  to  the  mortgagor.  Mr.  Justice  Fulton  remarks  in  that 
case:  "  In  L,  J8.,  XIVBom.y  176,  it  was  held  that  there  can  bean 
*^  invasion  of  the  rights  of  the  mortgagor  of  such  a  nature  as  to 
*'  render  the  possession  of  a  trespasser  on  the  property  adverse 
''  to  him.  But  I  think  that  although  the  possession  of  a  tres- 
"  passer  may  undoubtedly  be  adverse  to  the  mortgagor,  the 
"  burden  of  proving  when  it  becomes  so  rests  on  the  former. 
'*  Primdfaeie  by  his  act  of  possession  he  merely  ousts  the 
"  mortgagee,  who  is  entitled  to  hold  the  property.  Such  ouster, 
*'  unaccompanied  by  any  further  acts  of  aggression  on  the 
^'  mortgagor's  rights,  cannot  give  any  cause  of  action  to  the 
•*  latter.  During  the  continuance  of  the  mortgage,  the  mort^ 
'^  gagoi*  cannot  sue  to  recover  possession  of  the  land." 

We  do  not  think  defendants  have  shown  that  their  posses. 
sion  was  adverse  to  plaintiff.  PlaintifE  is  therefore  entitled 
to  recover  the  land. 
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Wo  accept  the  appeal  and  restore  the  order  of  the  first 
Ooart  with  costs  throughout. 

Appeal  allowed. 


*  ArpiLLATB  Side. 


No.  7. 
Before  Sir  Charles  Roe,  Kt.,  Chief  Judge. 
MUHAMMAD  AZIM,  APPELLANT, 
Vtrsus 

MUHAMMAD  JI,  RESPONDENT.  ) 

Caeie  No.  1819  of  1897. 

ApTpiicaiion  to  remove  guardian  on  groundof  failure  io  farnibh  seeurily — 
£x-parte  order  removing  guardian — Application  to  set  OMxde  ex-parte  order — 
Procedure. 

Appellant  was  duly  appointed  gaardian  and  received  a  certificate, 
but  the  order  of  the  Court  appointing  him,  while  directing  him  to  'file 
aecurtty,  did^ot  specify  the  amount  thereof,  or  the  time  within  which  it 
was  to  bo  filed.  Subsequently,  on  an  application  by  respondent,  the 
District  Judge  in  an  ex-parte  order  directed  that  the  guardi^  should  be 
removed  on  the  ground  that  ho  had  not  furnished  security  within  a 
reasonable  time.  The  guardian's  application  to  have  the  ex-parte  order 
set  aside  was  rejected  on  the  ground  that  his  only  remedy  was  by  way  of 
appeal  therefrom. 

H«2d,  that  the  District  Court  had  erred  in  holding  that  the  application 
to  have  the  et-parte  order  set  aside  could  not  be  entertained,  the  provisions 
of  the  Civil  Procedure  Code  as  regards  procedure  being  applicable  to  cases 
under  the  Guardian  and  Wards'  Act,  unless  the  contnury  is  expressly 
declared. 

fftf^d,  further,  that  the  guardian  should  not  have  been  removed  for 
failure  to  give  security,  until  a  distinct  order  had  been  passed  fixinp:  thn 
amount  and  the  time  within  which  it  was  to  be  filed,  and  the  guardian 
had  thereafter  failed  to  comply  with  such  order. 

Miscellaneous  appeal  from  the  order  of  LieutenintB,  G,  Waierfifildf 
District  Judge,  Peshawar,  dated  23rd  October  1897. 
Mnhajzunad  Shah  Din,  for  Appellant. 
Oertel  and  Gokal  Ghand,  for  Respondent. 

The  judgment  of  the   learned  Chief  Judge  was  as  fol- 
lows: — 

Boe,  C.  J. — The  facts  are  briefly  that  Muhammad  Azim  I8ih  Jany*  1898 
was  duly  appointed  gnardian  and  received  a  certificate.    The 
order  appointing  him  directed  him  to  file  security,  but  did  not 
mention  the  time  ivithiu  which  this  was  to  bo  done. 

On  an  application  by  Muhammad  Ji  for  his  removal,  which 
alleged  various  grounds^  and)  amongst  others^  a  failure  to 
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furnish  security,  the  District  Judge,  in  an  ex-pcurte  order,  dated 
24th  September,  dealing  with  the  last  allegation  alone,  held 
that  as  the  guardian  had  not  furnished  security  within  a 
reasonable  time,  he  should  be  removed,  and  the  order  waa 
made  accordingly. 

The  guardian's  application  to  have  the  ex-parte  order  set 
aside  was  rejected  on  the  ground  that  the  only  remedy  was 
an  appeal.  Two  appeals  have  been  preferred,  one  against  the 
order  refusing  to  set  aside  the  ex-parte  order  and  the  other  on 
the  merits. 

I  think  that  the  grounds  for  setting  aside  the  ex-parie 
order  are  good,  and  the  Lower  Court  was  wrong  in  holding 
that  the  application  could  not  be  entertained.  The  general 
provisions  of  the  Civil  Procedure  Code  as  regards  procedure 
are  applicable  to  cases  under  the  Guardian  and  Wards'  Act, 
and  indeed  to  all  cases  under  special  Acts,  unless  the  contrary 
is  expressly  declared. 

As  regards  the  appeal  on  the  merits,  it  is  clear  to  me  that 
the  District  Judge  should  not  have  removed  Muhammad  Azim 
for  failure  to  give  security,  until  a  distinct  order  had  been 
passed  fixing  the  amount  and  the  time  within  which  it  was 
to  be  filed.  I,  therefore,  set  aside  the  order  of  removal,  and 
direct  the  District  Judge  to  proceed  afresh  to  the  consider- 
ation of  the  petition  of  Muhammad  Ji  and  its  various  allega- 
tions. If  he  i»  then  of  opinion  that  the  one  regarding  failure 
to  furnish  security  is  the  only  one  which  requires  an  answer, 
he  should,  as  directed  above,  call  on  the  guardian  to  furnish 
security  for  a  specific  sum  by  a  certain  date,  and  defer 
further  orders  till  this  date  is  passed. 

Law  stamp  on  these  two  appeals  to  be  refunded.  The 
other  costs  in  this  Court  will  be  paid  by  the  parties  incurring 
them. 

Appeal  (Mowed. 
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No.  8. 

Before  Mr,  Justice  Frizelle. 

IN AYAT  ALI,— (JoDGMENT-  Debtor),— PETITIONER, 

Versus 

LACHMAJ!^  SINGH,  MINOR,  THROUGH  MUS- 1  RESPON- 
•      SAMMAT  MAHTABI,--Decuee-Holder,—      \    DENT. 

Case  No.  1426  of  1897. 

Civil  Procedure  Code^  1882,  Section  108 — lUoncy  paid  into  Court— Ex- 
parte  decree  upheld — Application  by  decree-holder  for  payment  of  deposit'-- 
Execution  of  decree— Limitation  Act,  1877,  2nd  Schedule^  Article  179. 

When  a  sum  of  money  is  paid  into  Court  under  Section  108,  Civil 
Procedure  Code,  in  order  to  be  delivered  to  plaintiffa,  should  tlio  ex-partc 
decree  be  upheld,  such  sum  becomes  the  decree-holder'a  money  as  soon  as 
the  ex'parte  decree  is  upheld,  and  it  is  not  necessary  for  him  to  apply  for 
ciccution  of  tho^^ree  in  order  to  obtain  payment  of  the  money. 

When,  therefore,  in  such  a  case  the  decree-holder  applied  for  payment 
of  the  deposit  more  than  three  years  after  the  decree  was  passed, 

Held,  that  such  application  could  not  bo  considered  an  application  for 
execution  of  decree,  and  was  not  barred  under  Article  179  of  tho  2nd 
Schedule  to  tho  Limitation  Act. 

Petition  for  revision  of  the  ^rder  of  G.  L»  Smithy  Esquire^  Divisional 
Judge,  Delhi  Division^  dated  ISlh  February,  1897. 
Mahammad  Shah  Did,  for  petitioner. 
Madan  Gopal,  for  respondent. 
The  judgment  of  tho  learned  Judge  was  as  follows  ; — 

Frizelle,  J. — A  decree  was  passed  against  the  petitioner    2bih  Jany.  1898* 
(Inajat  Ali)  in  favour  of  Dil  Singh  on  the  2l8t  January  1892. 
It  had  been  originally  ex  parte,  but,  on  the  application   of  the 
Jadgment-debtor,  the  ex-parte  decree  was  set  aside  on  condition 

of  the  amount  of  the  decree    (Rs.  516-13-1^    being  paid  into  ., 

Court,  under  Section  108,  Civil  Procedure   Code.   The  decree-  ^^^' 

holder  died  soon  after  the  decree  was  passed,  and  the  money 
remained  lying  in  Court  in  deposit.  On  12th  July  1895  the 
judgment-debtor  applied  for  return  of  the  money.  The  appli- 
cation was  opposed  by  the  present  respondent,  as  heir  of  the 
decree-holder,  and  respondent  was  then  ordered  to  apply  for 
execution  of  the  decree.  He  has  now,  on  28th  May  1896, 
applied  for  payment  to  him  of  the  Rs.  515-13-3  deposited  in 
Court,  and  the  first  Court  ruled  that  this  application  was 
barred  by  time,  as  made  more  than  three  years  after  the 
decree  was  passed,  and  rejected  tho  application.  Tho  Divi- 
sional Judge  has  reversed  this  order,  and  I  am  of  opinion  that 
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the  Divisional  Judge  was  right.  The  money  was  paid  into 
Court  under  Section  108  in  order  to  be  delivered  to  plaintiff 
should  the  ex-parle  decree  be  upheld.  When  the  decree  was 
upheld  the  money  became  the  decree-holder's  money,  and  no 
application  for  execution  was  necessary  for  the  decree-holder 
to  become  entitled  to  it.  His  application  for  the  money  there- 
fore cannot  be  considered  an  application  for  execution,  tide 
Punjab  Record  107  of  1681  and  27  of  1888. 

On  this  view  of  the  case,  it  is  not  necessary  to  decide 
whether  the  application  is  saved  by  Section  7  of  the  Limita- 
tion Act,  but  even  if  the  application  were  to  be  treated  as  one 
for  execution  of  decree,  I  should  have  no  hesitation  in  holding 
that  it  is  within  time  under  Section  7.  The  respondent  is 
admittedly  still  a  minor,  and  the  first  Court  finds  that  he  is 
the  sole  heir  of  Dil  Singh  under  a  will.  If,  as  contended  for 
the  judgment-debtor,  he  has  not  been  proved-  to  be  the  solo 
heir,  and  there  are  other  joint  creditors,  it  does  not  appear 
how  a  dischai'go  from  the  debt  under  the  decree  could  have 
been  given  by  any  one  of  them  without  the  consent  of  the 
others  ;   Section  8  is  therefore  inappplicable. 

I  dismiss  the  petition  with  costs. 

Application  dismissed. 


Appellate  Side. 
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No.  a 

Before  Sir  Charles  Roe,,  Kt.,  Chief  Judge. 
SARUAR  SARUP  SINGH,— (Plain jiff),-«APPELLANT, 

Versus 

SUNDAR  AND  OTHERS,— (Defendants),— 

RESPONDENTS. 

Case  No.  1302  of  1897. 

Custom — Succission — Ala  and  adna  malikb — Mausa  Manahad,  iaknil 
MogOy  Ferozcpore  District. 

Heldf  that  in  Mauza  Manabad,  taheil  Moga,  Ferozcpore  DiBtnct,  aa  tUa 
malik  is  merely  entitled,  as  Sktaluqdarj  to  5  per  cent,  on  tlie  rcTcnuCy  and 
further,  that  on  tho  death  of  an  adna  malik  without  issue,  the  lattcrs 
estate  does  not  revert  to  the  ala  maliks,  but  to  the  collaterals  of  the 
deceased. 

Ssmble :  In  the  said  village,  which  is  divided  into  pattis,  on  the  death 
of  an  adna  malik  his  land  would,  for  default  of  nearer  heirs,  become 
shamilal  of  the  patti  and  be  divided  among  the  pattidars. 

Further  appeal  from  thu  order  of  A.  E.  Hurry ^  Esquire,  Divisional 
Judgcy  Ferozepore  Division,  dated  dlh  August  18974 
Roushan  Lai,  for  appellant. 
Dharm  Das,  for  respondent. 
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The  Judgment  of  the  learned  Chief  Judge  was  as  follows : — 
Rob,  C.  J.— I  think  the  decision  of  the  Lower  Courts  28th  Jany.  1898. 
right.  The  case  quoted  for  the  appellant,  No.  175  of  1888> 
cannot  be  takeu  as  laying  down  any  universal  rule  as  to  the 
rights  of  ala  maliks  and  the  burden  of  proof.  It  is  obvious  that 
the  position  of  ala  maliks  varies  greatly  in  difFerent  parts  of  the 
country.  In  some  they  are  the  real  proprietors,  and  the  adna 
malik  is  little  more  than  a  tenant  with  a  right  of  occupancy. 
In  other  parts,  the  adna  maliks  are  the  real  proprietors,  and  the 
ala  malik  is  merely  a  taluqdar  receiving  a  certain  percentage  on 
the  revenue.  In  the  present  case,  all  that  the  ala  malik  is 
Rhown  as  entitled  to  is  5  per  cent,  on  the  revenue  ;  there  is  no 
prorision  in  the  Wajib-ul-arz  declaring  that  if  an  adna  malik*3 
line  dies  out,  his  land  will  revert  to  the  ala  malik,  nor  is  there 
any  instance  of  the  plaintiff  s  thus  acquiring  an  adna  malik*i 
holding.  The  history  of  the  village,  bo  far  as  it  can  be  traced 
from  the  extracts  from  the  pedigree  table  put  up  with  the 
record,  clearly  suggests  the  inference  that  in  the  pattis  which 
the  Sardaj'  who  founded  the  village  made  over  to  the  settlers, 
mostly  his  own  relatives,  whom  he  invited  in,  he  retained 
nothing  more  than  his  5  per  cent,  on  the  revenue;  and  the 
strong  presumption  is  that,  even  if  the  defendants  were  not  tho 
collaterals  of  Baghel  Singh,  they  would  take  his  land  merely 
as  adna  maliks  of  ihepatti,  that  is,  the  land  of  Baghel  Singh 
would,  for  default  of  nearer  heirs,  become  sihamilat  of  the 
pa//t,  and  be  divided  amongst  the  patiidars,  i.  e.,  the  adna 
malihB. 

Plaintiff's  claim  to  snccood  as  tho  agnate  heir  of  Baghel 
Singh  is  quite  untenable.  The  decision  is  confirmed,  and  the 
appeal  dismissed  with  costs. 

Appeal  dismissed. 

No.  10. 

Be/ore  Mr,  Justice  Reid, 

:MUSSAMMAT  hem  KAUR,-(PETmoNRR), 

Versus 

RAl  DAULAT  RAM,— Respondent. 

Case  No.  1974  of  1897. 


Rrvision  Sidk. 


Guardian  and  Wards  Act,  1890,  Sectiom  12  (3)  (t),  47— Preliminary 
nrd^as  to  cuatody  of  property— Revision—Civil  Procedure  Code,  1882, 
•Sece ion  591. 

At  the  hearing  of  an  application,  nndor  Act  VIII  of  1890,  for  the 
custody  of  tho  person  and  property  of  a  minor  at  the  time  living  with 
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his  step-mother,  the  Court  by  an  interlocutory  oi-der  issued  a  commission 
to  a  certain  Uuntif  to  make  a  list  of  the  property  of  the  minor  and  to 
lodge  it  in  Court  for  safe  custody,  care  being  taken  that  the  step- 
mother was  given  the  necesFsry  utensils,  dothos,  &e.,  for  her  support  and 
maintenance.  The  step-mother  applied  to  the  Chief  Court  on  the  Revision 
Side  to  set  aside  the  said  order,  but  it  was  objected  on  behalf  of  the 
respondent  that,  inasmuch  as  an  appeal  from  the  final  order  of  tho  Lower 
Court  in  this  case  lay  to  the  Chief  Court,  the  order  in  question  was  not  open 
to  revision.  On  behalf  of  petitioner  it  was  contended  that,  the  property 
affected  being  in  her  possession,  no  order  passed  in  appeal  conld  remedy 
the  injury  caused  by  the  order,  which  was  ultra  vires  with  reference  to  the 
provisions  of  Section  12,  sub-section  (3),  clause  (b),  of  Act  VIJI  of  1890, 
and,  further,  that  the  petitioner  was  not  bound  to  appeal  against  an  order 
appointing  the  respondent  goardian,  while,  in  the  event  of  his  application 
being  dismissed,  she  could  not  appeal  against  the  order  in  question,  which 
in  any  event  did  not  affect  the  decision  of  the  case,  in  the  terms  of 
Section  691  of  the  Civil  Procedure  Code. 

Held  J  that  the  order  in  question  being  passed  by  the  Court  for  the 
temporary  custody  and  protection  of  the  minor's  property,  and  the 
custody  of  the  Idunsij  being  in  effect  the  custody  of  the  Court,  did  not 
violate  the  rule  contained  in  Section  12  (3)  {I)  of  Act  VIII  of  1890,  and 
that  the  words  "  any  person  "  in  the  said  clause  could  not  be  interpreted 
to  include  the  words  "  the  Court." 

The  Court  being   satisfied  that  this  was  not  a  case  in  which  the 
revisional  powers  of  the  Court  should  bo  exercised,  dismissed  the  applica- 
tion. 
Petition  for   revision   of  the   order  of    Khan    Bahadur    Sayad 

Muhammad     Latif,    District  Judge,  Jnllundur,   dated    lOth 

November  1897. 

Beeclioj^,  for  petitioner. 

W.  H.  Rattigan,  Madan  Gopal  and  Bhagat  Ram,  for 
respondents. 

The  judgment  of  the  learned  Judge  was  as  follows :  — 

25<A  /any.  1897.  Reid,  J.— A   preliminary  objection  was  raised  by    the 

learned  counsel  for  the  respondent  to  the  effect  that,  inasmuch 
as  an  appeal  from  the  final  order  of  tho  Lower  Court  in  this 
case  lies  to  this  Court,  no  revision  lies. 

The  order  of  which  revision  is  sought  was  passed  during 
the  hearing  of  an  application  nnder  Act  VIII  of  1890  for  the 
custody  of  the  person  and  property  of  a  minor  at  the  time 
living  with  his  step-mother,  his  father's  widow,  and  was  as 
follows  : — "  I  therefore  issue  a  commission  to  Lala  Atma  Ram, 
"  Munsif,  to  make  a  list  of  the  property  of  the  minor  and  to 
"lodge  it  in  Court  for  safe  custody,  care  being  taken  that  the 
"  widow  is  given  the  necessary  utensils,  clothes,  &c.,  for  her 
"  support  and  maintenance," 
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Under  Section  47  of  the  Act  an  appeal  lies  to  this  Court 
from  an  order  appointing  or  refusing  to  appoint  a  guardian, 
and  under  Section  591  of  the  Code  of  Civil  Procedure  any 
irregularity  or  illegality  in  the  order  now  in  question  might 
be  set  forth  as  a  ground  of  objection  in  the  memorandum  of 
appeal,  so  far  as  it  affected  the  decision  of  the  case. 

The  learned  counsel  for  the  respondent  quotes  114  Punjab 
Record,  1883,  125,  Punjab  Record  1892,  Chattar  Singk  v.  LekhraJ 
Singh,  I.  L.  E.,  V  All,  293,  and  Farid  Ahmad  v.  Dulari  Bibi, 
J.  L.  E.,  VJ  AIL,  233,  as  authority  for  the  proposition  that 
revision  does  not  lie. 

For  the  petitioner  it  is  argued  that  the  order  in  question 
is  uUra  vires,  having  regard  to  the  provisions  of  Section  12  (3) 
(6),  Act  VIII  of  1890,  the  property  affected  being  in  possession 
of  tho  petitioner,  and  that  no  order  passed  in  appeal  could 
remedy  the  injury  caused  by  the  order.  IL  is  further  argued 
that  the  petitioner  is  not  bound  to  appeal  against  an  order 
appointing  the  respondent  guardian,  while  in  the  event  of  his 
application  being  dismissed  she  could  not  appeal  against  the 
order  in  question,  and  that  in  any  event  the  order  does  not  affect 
the  decision  of  the  case,  in  the  terms  of  Section  691.  Reliance 
is  placed  on  a  dictum  in  Moti  Lai  Kashibhai  v.  Nana,  I.  L,  B., 
XVIIl  Bern.,  35,  to  the  effect  that  the  object  of  Section  622  of 
the  Code  of  Civil  Procedure  is  to  enable  a  party  to  a  suit  to  get 
a  decision  or  order  of  a  Lower  Court  rectified  by  a  High  Court, 
when  there  would  otherwise  be  no  remedy.  It  is  argued  that 
the  effect  of  the  order  in  question  is  to  deprive  the  petitioner  of 
her  property,  and  that  it  is  inequitable  that  she  should  be 
compelled  to  wait  for  its  restoration  till  she  can  file  an  appeal. 

The  order  in  question  differs  from  those  dealt  with  in  the 
authorities  relied  on  by  the  learned  counsel  for  the  respond- 
ent, and  from  the  order  in  XVIII,  Bom.,  in  that  it  cannot 
be  said  to  affect  the  decision  of  the  case.  At  the  same  time,  I 
do  not  feel  called  on  to  decide  whether  such  an  order  could 
under  any  circumstances  be  revised,  inasmuch  as  the  order  in 
question  does  not,  in  my  opinion,  violate  the  rule  contained  in 
Section  12(3)  (b). 

The  order  was  passed  by  the  Court  for  the  temporary 
custody  and  protection  of  the  property  of  the  minor,  and  the 
Munsif  to  whom  the  order  was  directed  was  apparently 
selected  as  tho  instrument  of  the  Court,  as  being  a  person  in 
whose  discretion  and  honesty  full  confidence  could  be  placed. 
His  custody  was  the  custody  of  the  Court,  and  I  cannot  interpret 


Digitized  by 


Google 


18  CIVIL  JCJDGMENTS-No.  11.  [  Eecord 


the  words  "  any  person "  in  Section  12  (3)  (h)  to  inclcde 
the  words  "  the  Court."  In  any  event,  whether  my  interpreta- 
tion of  the  Section  in  question  is  correct  or  not,  I  am  satisfied 
that  this  is  not  a  case  in  which  the  revisional  powers  of  this 
Court  should  be  exercised.  It  is  therefore  unnecessary  to  refer 
the  point  raised  to  a  Bench  as  res  integra.  Any  claim  to 
property  made  by  the  petitioner  will,  in  due  course,  be  investi- 
gated by  the  Court  below. 

I  dismiss  the  application  and,  havinp:  regard  to  the  position 
of  the  parties,  I  leave  them  to  pay  their  own  costs. 

Applicalion  dismissed. 

No.  11. 

Be/ore  Mr.  Justice  Stogdon. 
ALAM  SHER,-.(Plaintifp),— APPELLANT, 
Arp«LLAT£   Side.  ^  Versus 

RAM  CHAND  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 

Case  No.  1383  of  1897. 

Pre-emption — Punjab  Laws  Act,  1872,  Section  0--Righti  to  use  wafer  of 
perennial  stream -^^  Immovable  property** — *  General  Clauses  Act,  1868, 
Section  2  (5). 

Held^  that  inasniuch  as  the  water  of  a  perennial  stream  comes  out  of 
land,  tbo  right  to  nse  anch  water  is  **  a  benefit  arising  oat  of  land,"  and  is, 
therefore,  "  immovable  property  "  within  the  meaning  of  Section  2  (5)  of 
the  General  Clauses  Act,  18(>8,  so  as  to  fonnd  a  suit  for  pre-emption  in  re- 
spect of  a  sale  thereof  under  Section  9  of  the  Pan  jab  Laws  Act,  1872. 

Further  appeal  from  the  order  of  Rai  Bahadur  Lala  BiUa  Mai, 
Divisional  Judge,  Jhelum  Divisionj  dated  ^th  Noi'ember  1897. 

Lai  Chand,  for  appellant. 

Gobind  Ram,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

3rd  Feby,  1898.  Stogdon,  J. — There  is  a  perennial  stream  (Jai),  from    the 

water  of  which  certain  lands  in  the  village  of  Katha  Masral  in 
the  Khushab  tahsil  of  the  Shahpur  District  are  irrigated 
Ahla,  Ali  and  their  minor  brother  Wir  Khan  owned,  along  with 
other  persons,  the  right  to  irrigate  for  three  watches  (pahar). 
The  share  of  Ahla  and  his  brothers  was  one-third,  or  one  watch. 
All  three  watches  are  mortgaged  for  Rs.  800  to  one  Karam.  On 
the  1st  November  1895,  Ahla  and  Ali,  for  themselves  and  Wir 
Khan,  sold  their  equity  of  redemption  of  their  one-third  share 
to  Ram  Chand  and  Aya  Ram  for  Rs.  333. 


*  Now  repUeed  by  Act  X  of  1897,  Section  S  (26)-J?d.,^.  S. 
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Alam  Sher  sued  for  pre-emption.  In  their  written  answer 
the  vendees  admitted  his  right,  but  their  pleader  subsequently 
nrged  that  the  property  sold  was  not  immovable,  and  could 
not  therefore  bo  the  subject  of  pre-emption  under  Section  9  of 
the  Punjab  Laws  Act,  1872.  Wir  Khan  by  his  guardian  arf 
litem  pleaded  that  the  sale  of  his  share,  not  having  been  made 
for  his  benefit,  was  bad.  The  first  Court  held  that  the  pro- 
perty was  immovable,  and  that  the  sale  of  Wir  Khan*s  share 
iivas  illegal.  It  therefore  gave  plaintiff  a  decree  for  pre-emption 
of  a  Jrds  share  of  the  right  claimed.  The  vendees  alone 
appealed  to  the  Divisional  Judge,  who  dismissed  the  suit  on  the 
ffround  that  tho  thing  sold  was  not  immovable  property. 

According  to  Section  2,  sub-section  5,  of  the  General  Clauses 
Act,  1868,  immovable  property  includes  land,  benefits  to 
arise  out  of  land,  and  things  attached  to  tho  earth  or  perma- 
nently fastened  to  anything  attached  to  tho  eai-th.  I  am  in- 
clined to  think  that  water,  as  long  as  it  is  flowing  in  the  bed  of 
a  stream  or  river,  is  attached  to  the  earth,  and  is  therefore  im- 
movable property,  though  it  can  be  made  into  movable  pro- 
perty by  severance  or  removal  from  the  earth,  but  the  subject 
matter  of  the  suit  is  not  any  particular  water,  but  the  right  to 
the  use  of  water.  The  right  to  such  use  is  certainly  a  benefit 
and  it  arises  out  of  land,  because  the  water  of  a  perennial  stream 
comes  out  of  land.  Even  if  it  came  out  of  the  clouds,  I  should 
bo  inclined  to  hold  that  tho  benefit  arises  out  of  land,  because 
the  water  must  be  first  received  by  the  land  before  it  can  be 
beneficially  diffused.  As  plaintiff's  superior  right  was  admitted 
hy  tho  vendees,  I  doubt  whether  the  Courts  should  have  allow* 
ed  the  question  to  be  subsequently  raised  by  a  pleader. 

From  their  grounds  of  appeal  to  the  Divisional  Judge,  it 
would  appear  that  the  vendees  imagined  that  the  first  Court 
Lad  set  aside  the  sale  of  Wir  Khan's  share,  but  such  is  not  the 
case.  They  still  own  his  share  and,  if  ho  wishes  to  have  the 
sale  set  aside,  he  will  have  to  sue  them.  Plaintiff  was  content- 
ed with  tho  decree  for  the  shares  of  Ahla  and  Ali,  and  on  the 
appeal  of  the  vendees  he  cannot  get  a  decree  for  Wir  Khan's 
ihare. 

I  accept  the  appeal  and  restore  tho  decree  of  the  First 
Court.  Costs  of  the  First  Court  to  be  paid  as  ordered  by  it* 
In  the  Divisional  Court  and  in  this  Court,  Ram  Chand  and 
Aya  Ram,  vendees,  will  pay  plaintiff's  costs.  I  make  no  order 
regarding  the  vendor's  costs. 

Appeal  allowed. 
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No.  12. 

Before  Mr.  Justice  Reid. 
ABDUL  KAHIM  KHAN,- (Plaintiff),— APPELLANT, 
Appellate  Side.<{  Versus 

MUHAMMAD  TAR  AND  OTHERS,— (Defendants), - 
RESPONDENTS. 

Case  No.  bQQ  of  1897. 

Pre-emption — Fraudulent  concealment  of  tale -^Limitation  Act,  1877, 
Section  18,  knowledge  of/actf^  presumption  as  to. 

In  a  suit  for  pre-emption  ii  appeared  that  the  deed  of  sale,  which  was 
described  in  two  places  in  itself  as  a  mortgage  deed,  was  dated  12th 
December  1876  and  was  registered  on  tho  same  date  at  the  tahail^  tliree 
or  four  miles  from  the  village  in  which  the  land  in  suit  was  situate ;  that 
the  marginal  witnesses  were  residents  of  villages  other  than  that  in  which 
the  vendor  and  vendee  resided  and  where  the  land  was  sitaate ;  that  from 
1876  till  1895  the  vendee  continaed  to  be  recorded,  as  before,  as  tenant 
of  the  said  land  ;  that  on  the  19lh  September  1894  a  measurement  clerk 
reported  that  a  sale  had  taken  place  and  that  tho  vendee  was  in  posses- 
sion ;  that  on  the  1st  October  1895  mutation  of  names  ^va8  effected  in 
the  vendee**  favour  by  order  of  the  Tahsildar,  and  that  tho  reeidents  of 
tho  village  in  which  the  land  was  sitaate,  as  a  body,  were  not  aware  of  the 
sale.  The  plaint  was  filed  in  February  1896,  concealment  of  the  sale 
being  therein  alleged,  and  the  pre-emptor,  when  examined  before  issues 
were  framed,  pleaded  fraud  by  which  he  had  been  deceived.  The  first 
Court  decreed  the  claim,  finding  that  the  fact  of  tho  sale  became  known 
to  plaintiff  on  tho  1st  October  1895  and  that  there  had  been  fraudulent 
concealment  thereof,  but  the  Divisional  Judge,  on  appeal,  dismissed  the 
suit  as  barred  by  limitation,  calcnlating  either  from  the  date  of  registration 
or  from  tho  19th  September  1894. 

Plaintiff  appealed  to  the  Chief  Court,  and  in  addition  to  the  facts 
above-mentioned,  on  which  his  allegation  of  fraudulent  concealment  was 
based,  further  urged  in  support  of  such  allegation  the  fact  that  on  tho 
death  of  the  vendor  in  1881,  his  son  was  recorded  as  owner  in  bis  place. 

Held,  that  though  each  of  the  facts  above  set  forth,  when  taken  aloHe, 
might  bo  merely  suspicious,  yet  when  found  to  concur,  they  established 
fraudulent  concealment  within  tho  meaning  of  Section  18  of  the  Limi- 
tation Act. 

Heldy  further,  that,  fraudulent  concealment  having  been  established 
respondent  upon  whom  the  onus  rested,  had  not  proved  that  the  appel- 
lant had  knowledge  of  the  sale  more  than  one  year  before  suit,  which  was 
therefore  within  time. 

Further  appeal  from  the  order  of  R,  L»  HarriSf  Esquire^  Divisional 
Judge^  Verajat  Divisiotiy  dated  Isi  April  1897. 

Ocrtel,  for  appellant. 

Parkash  Chand,  for  respondents. 
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The  jadgment  of  the  Court  was  as  follows : 

Reid,  J. — The  sole  question  for  consideration  is  whether  itj^  Feby.  1898. 
the  Bait  for  pre-emption  was  or  was  not  time-barred  when 
instituted  on  the  t5th  February  1896.  The  sale-deed  in  suit 
is  dated  12th  December  1876,  and  was  registered  on  the  same 
date  at  the  tahnl,  three  or  four  miles  from  the  village  in 
which  the  land  in  suit  is  situate,  the  two  marginal  witnesses 
to  the  deed  being  residents  of  villages  a  mile  and  a  half  and 
three  miles,  respectively,  accordiug  to  the  respondent  from 
that  village. 

The  sale-deed  was  described  in  two  places,  in  itself,  as  a 
mortgage-deed,  and  from  1876  till  1895  the  vendee  continued 
to  be  recorded,  as  before,  as  tenant  of  the  land  in  suit. 

In  1894  or  1895— both  dates  are  given  in  different  pro- 
ceedings— a  measurement  clerk  reported  that  the  vendee  was 
in  possession,  and  on  the  Ist  October  1895  mutation  of  names 
was  effected  in  his  favour  by  order  of  the  Tahiildar.  In 
the  plaint,  filed  4}  months  after  this  mutation,  concealment 
of  the  sale  was  alleged,  and  the  pre-emptor,  when  examined 
before  issues  were  framed,  alleged  fraud  by  which  he  had 
been  deceived. 

The  Court  of  first  instance  decreed  the  claim,  finding  that 
"  the  fact  of  the  sale  became  known  on  the  1st  October  1895," 
and  finding  that  there  had  been  fraudulent  concealment  of 
the  sale. 

From  this  decree  the  vendee  and  other  defendants 
appealed,  the  sole  point  raised  in  appeal  being  limitation. 
The  lower  Appellate  Court  dismissed  the  suit,  holding  that 
it  was  barred  by  limitation,  either  calculating  from  the  date 
of  registration  or  from  the  19th  September  1894,  when  appli- 
cation for  mutation  was  made  by  the  vendee.  It  does  not 
appear  from  the  record,  and  nothing  has  been  pointed  out 
to  me  by  the  learned  counsel  for  the  respondents  to  show, 
that  there  was  any  application  for  mutation  by  the  vendee 
on  the  19th  September  1894:  that  was  the  date  of  the  report 
already  referred  to,  which  was  in  these  words  "  a  sale  having 
taken  place,  the  vendee  has  taken  possession  "  :  on  this  followed 
the  order  of  the  1st  October  1895. 

The  facts  on  which  the  allegation  of  fraudulent  conceal- 
ment is  based  are  (1),  the  marginal  witnesses  to  the  deed 
are  not  residents  of  the  village  in  which  the  land  in  suit  is 
situate,  and  in  which  the  vendor  and  vendee  resided  \    (2) 
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the  vendee  remained  recorded  as  a  tenant,  no  mutation  in 
his  favour  as  proprietor  being  effected;  (3)  in  1881,  when 
the  vendor  died,  his  son  Isa  was  recorded  as  owner  in  his 
place;  (4)  the  deed  is  described  as  a  mortgage-deed; 
(5)  residents  of  the  village  as  a  body  were  not  aware  of  the 
sale.  Reliance  is  placed  on  an  unreported  ruling  of  this  Court, 
Civil  Appeal  No.  932  of  1894,  for  the  proposition  that  these 
facts,  which  are  established,  constitute  such  fraud  as  would 
extend  the  period  of  limitation.  Each  of  the  facts,  taken 
alone,  might  be  merely  suspicious,  but  when  found  to  concur, 
specially  having  regard  to  the  nature  of  the  third  fact,  they 
establish  fraudulent  concealment  within  the  meaning  of 
Section  18  of  the  Limitation  Act.  The  question  remains, 
when  the  fraud  first  became  known  to  the  appellant.  The 
lower  Appellate  Coutt  fixes  the  date  of  knowledge  as  the 
19th  September  1895,  possession  on  that  date  being  presum- 
able, but  I  am  not  satisfied  that  there  was  then  any  intima- 
tion to  the  appellant  of  the  sale,  which  had  been  till  then 
fraudulently  concealed.  In  Bahimbhoy  Hahibhhoy  v.  Turner,  L 
L.KyXVIIB.  (P.  C\),  341,  their  Lordships  of  the  Privy 
Council  remarked :  "  Their  Lordships  consider  that  when  a 
"  man  has  committed  a  fraud,  and  has  got  property  thereby, 
"  it  is  for  him  to  show  that  the  person  injured  by  his  fraud,  and 
"  suing  to  recover  the  property,  has  had  clear  and  definite 
"  knowledge  of  those  facts,  which  constitute  the  fmud,  at  a 
"  time  which  is  too  remote  to  allow  him  to  bring  a  suit." 
Fraudulent  concealment  being  established,  it  has  not,  in  my 
opinion,  been  established  that  the  appellant  had  knowledge 
more  than  one  year  before  the  suit,  which  was,  therefore,  within 
time.  I  see  no  reason  for  differing  from  the  finding  of  the 
Court  of  first  instance,  that  time  ran  from  the  1st  October  1896. 
The  only  plea  taken  in  appeal  below  being  limitation,  it  is 
unnecessary  to  remand  this  case  under  Section  562  of  the  Code 
of  Civil  Procedure. 

1  decree  the  appeal  and  restore  the  decree  of  the  Court  of 
first  instance,  with  costs  in  all  Courts. 

Appeal  allowed. 
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No.  13. 
Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Clark. 
HAMIRA  AND  OTHERS,— (Depbndants),— APPELLANTS,  ] 

y^rsug  SAppellati  Side. 

SUNDAR,—(PLArNTiFF),— RESPONDENT.  ) 

Case  No.  7S2  of  1895. 

CH8iom'^3uc$e8sion'~L9git%maey — Chaddar-andazi  marriage,  proof  of. 

Plaintiff  claiined  to  Bucoeed  to  part,  of  the  estate  of  one  K.,  on  the 
groand  that  he  was  the  legitimate  son  of  K.  by  one  Mussammat  R.  D., 
who,  he  alleged,  had  been  married  by  chaddar-andazi  to  K.  after  the  death 
of  her  former  hnaband,  one  M.  Defendants  denied  that  MnsBammat  R.  D . 
had  ever  been  married  to  K.,  and  that  plaintiff  was  K/s  son.  It  appeared 
that  after  the  death  of  II.,  K.  and  Mussammat  R.  D.  lived  together,  and 
were  regarded  by  the  haradari  as  man  and  wife,  and  that  plaintiff  after 
K.'b  death  was  entered  in  the  revenue  records  as  K/s  son.  The  parties 
were  residents  of  the  Garshankar  tahaily  Hoshiarpur  District. 

Held,  that  under  the  circumstances  above  mentioned  it  had  been 
■nfficiently  proved  that  the  ceremony  of  chaddar-andazi  had  actually  been 
performed,  and  that,  therefore,  plaintiff  '?as  entitled  to  succeed  as  pfoyed. 

Qiuere — Whether  in  the  said  district  the  ceremony  of  chaddar'andasi 
is  necessary  to  validate  marriage. 

Further  appeal  from  the  order  of  C.  P.  Bird,  Esquire,  Divisional 
Judge,  Eoshiarpiir  Division,  dated  lOth  Ap-il  1895. 
Jaishi  Ram,  for  appellants. 
The  judgment  of  the  Court  was  delivered  by 
Clark,  J.—  daya  (died  i.\  1884).  7th  Fehy.  1898. 


r- 1  I 

Kala                     Hamir4,  Waziri,                    Bala, 

(died  about  1878)      defendant  No.  1.  defendant  No.  2.            | 

Hossammat  ^j**^ 

Ram  Devi.  defendant  No.  3. 

Sondar. 
plaintiff. 

Plaintiff  claims  one-fonrfch  of  Day&'s  estate  according  to 
above  pedigree  table. 

Defendants  deny  that  Mussammat  Ram  Devi  was  married 
to  Kala,  and  that  Snndar  was  Kali's  son. 

The  first  Court  found  that  even  if  Sundar  was  the  son  of 
Kala  that  there  had  been  no  chaddar-andazi  bet^veen  Kala  and 
Mussammat  Ram  Devi,  and,  therefore,  according  to  the  Eiu>aj- 
uam,  he  could  not  get  the  inheritance  of  Kala,  and  dismissed 
the  suit. 
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Mr.  G.  W.  Bivaz,  Divieiional  Judge,  held  that  there  was 

not  much  reason  for  doubting  that  plaintiff  was  the  son  of 

Eala ;  he  agreed  with    the    first  Court    that    plaintiff    had 

failed  to  establish  that  any  chaddar-andazi  ceremony  was  gone 

through  between  Mussammat  Ram  Devi  and  Eala,  but  held 

that  Mussammat  Bam  Devi  stood  in  the  position  of  a  kareufa 

wife  to  Eala  for  some  years  before  his  death,  and  that  she 

was  regarded  as  his  wife  in  his  village.  He  wished  to  ascertain 

whether  the  rule  was  as  laid  down  in  the    Biwaj -i-anij  and 

whether  chaddar-andazi  ceremony  was  necessary  to  make  the 

marriage  valid,  and  whether  there  were  any  instances  of  sons 

being  excluded  from    inheriting  because   the  chaddar-andazi 

ceremony  had  not  been  performed.     He    remanded  the  case 

under  Section  666,  Civil  Procedure  Code,  for  a  finding  on  the 

following  issues : — 

(1). — Is  plaintiff  in  fact  the  son  of  Eala  ? 

(2).— If  BO,  whether  he  is  his  legitimate  son  for  the  pur- 
pose of  inheritance. 

The  Lower  Court  amplified  these  issues  into  five,  of  which 
one  was  whether  ehaddar-andazi  had  taken  place,  and  referred 
the  issues  to  a  Local  Commissioner. 

The  return  of  the  Local  Commissioner  was  to  the  effect 
that  plaintiff  was  the  legitimate  son  of  Eala ;  that  chaddar- 
andazi  ceremony  had  taken  place ;  that  if  the  ceremony  had 
not  taken  place  plaintiff  would  not  inherit  by  custom.  He  said 
there  was  only  one — not  well  supported — instance  of  a  son 
.  having  been  excluded  for  want  of  chaddar-andazi  ceremony, 
and  that  in  some  cases  sons  had  succeeded  where  there  had 
been  no  chaddar-andazi  ceremony  between  the  parents. 

Mr.  Bird,  Divisional  Judge,  accepted  this  report,  held 
plaintiff  to  be  the  legitimate  son  of  Eala,  and  decreed  the 
claim. 

Defendants  appeal  to  this  Court,  and  the  first  question 
for  decision  is  whether  chaddar-andazi  ceremony  took  place 
between  Eala  and  Mussammat  Ram  Devi.  It  is  clear  that 
the  two  were  regarded  as  man  and  wife  in  the  village  Soni, 
where  they  were  living,  and  in  the  village  Bagra,  where  de- 
fendants live.  The  villages  are  only  1 J  or  2  hot  apart. 
Mussammat  Bam  Devi's  first  husband,  Makkan  Singh, 
was  dead  before  she  began  to  live  with  Eala,  so  there 
was  no  obstacle  to  chaddar-andcui.  Under  these  circnm* 
stances  we  do  not  think  that    it    was    necessary  for  the 
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ceremony  to  be  very  strictly  proved,  and  we  do  not  think  the 
discrepancies  pointed  ont  by  the  first  Gonrt  in  the  evidence 
of  the  witnesses  are  sufficient  to  discredit  the  witnesses. 

They  lived  together  as  man  and  wife,  were  so  treated  by 
the  haradairiy  and  after  Kala's  death  plaintiff  was  entered  in 
the  revenae  records  as  Kala's  son  in  village  SoDi. 

We  think  the  report  of  the  Local  Commissioner  should  be 
accepted  that  eh^ddavandazi  ceremony  took  place.  Even  if  it 
did  not,  we  do  not  think  it  is  made  oat  that  the  special  custom 
regarding  chaddar-andazi  ceremony  to  validate  marriage  is  in 
force  in  this  district.  Punjab  Record  No.  33  of  1896  and 
♦  No.  1298  of  1895  show  that  such  ceremony  is  not  generally 
necessary.  There  is  no  well-authenticated  instance  in  which  a 
son  has  been  excluded  for  want  of  chaddar-andazi  ceremony 
between  the  parents ;  and  there  are  several  instances  where  a 
man  has  taken  his  bharjai  into  his  house  without  ehaddar-andazi 
and  the  sons  have  succeeded :  this  is  the  allegation  for  the 
Garhshankar  tahsil  that  chaddar-andazi  is  generally  necessary, 
bat  may  be  dispensed  with  in  the  case  of  a  hharfai;  in  the  other 
tahsiU  ehaddar-andazh  is  said  to  be  necessary  in  all  oases  to 
validate  the  marriage. 

It  is,  however,  not  necessary  to  come  to  a  decision  on  this 
point  in  the  case,  as  we  hold  that  the  ehaddar-andazi  ceremony 
took  place  in  this  case. 

We  dismiss  the  appeal  with  costs. 

Appeal  dismiised. 

No.  14. 

Before  Mr.  Justice  Chatierjee  and  Mr.  Justice  Clark, 

ABDUL  KADIB,-(Plaintipp),— APPELLANT, 

Versui 

NUR-UD-DIN  AND  ANOTHER,— (Defindants),— 
RESPONDENTS. 

Case  No.  35  of  1896. 

Landlord  and  tenant — Bight  of  landlord  to  claim  rent  from  $ub4e$i$§ — 
AUornmemt  by  euh'legaee  to  stranger  claiming  title  to  property — Termination 
of  tenancy— Punjab  Tenancy  Act,  1887,  8$ction  68. 

Held,  that  upon  the  determination  of  a  tenancy,  it  is  the  doty  of  the 
tenant  not  merely  to  relioqaish  possession  of  the  premises,  bat  to  restore 
possession  thereof  to  the  landlord,  and  thai  if  such  tenant  haa  underlet 
the  whole  or  any  portion  of  the  premises,  he  will  be  liable  for  a  breach  of 
the  obligation  if  his  sub-tenant  refuses  or  neglects  to  give  up  posses- 
■ion  when  the  term  ends. 

•  Beported  as  No.  78  P.  B*  l997^Sd.  P.  B. 
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An  attornment  made  by  a  tenant  or  a  snb- tenant  to  a  stranger  claim- 
ing title  to  the  estate  of  the  landlord  is  absolutely  nnll  and  void,  and  the 
possession  of  snob  landlord  is  in  no  way  affected  or  changed  thereby. 

Eeld  farther,  that  there  being  no  privity  of  contract  between  the 
original  lessor  and  a  snb-lessoe,  the  former  is  not  entitled  to  claim  rent 
from  the  latter,  his  remedy  being  only  against  the  lessee  with  whom  he 
made  the  contract. 

The  proviaion  in  Section  58  of  the  Punjab  Tenancy  Act,  1887,  is.  a 
special  provision  in  a  special  enactment,  and  has  no  application  to  the 
ordinary  law  of  landlord  and  tenant. 

Further  appeal  from  the  order  of  J,  A.  Andersofi,  Esquire^  Divi- 
sional Judge,  Delhi  Divitiortf  dated  lOth  October  1895. 

Madan  Gopal,  for  appellant. 
Beechey,  for  respondents. 

The  facts  of  the  case  f ally  appear  from  the  following 
judgment  delivered  by 

llth  Feby,  IS98.  Clark,  J.— In  1888  plaintiff  let  the  shop  in  dispute  to 

defendant  No.  1  for  three  years  and  ^ut  him  in  possession  ;  the 
'  lease  terminated  on  the  27th  March  18W.   On  the  llth  March 

1891  defendant  No.  1  renewed  the  lease  for  another  three  years 
from  the  27th  March  1891 ;  the  lease  gave  defendant  No.  1  the 
power  to  sub-let,  and  he  snb-let  the  shop  to  defendants  Nos.  2 
and  3,  and  let  them  into  possession.  When  defendants  No.  2 
and  3  had  been  in  possession  for  some  four  days  a  dispute  arose 
between  them  and  defendant  No.  1.  Defendant  No.  I  under  his 
lease  was  bound  to  pay  plaintiff  the  whole  three  years'  rent, 
Rs.  378,  within  one  month,  and  he  claimed  three  years'  rent  ia 
advance  from  defendants  Nos.  2  and  3 ;  they  were  only  willing 
to  pay  one  year  in  advance  (vide  plea  of  defendants  Nos.  2  and 
3  in  the  ejectment  case  brought  by  plaintiff  against  them  in 
1891).  While  this  dispute  was  going  on,  Karim  Bakhsh, 
plaintiff's  father-in-law,  appeared  upon  the  scene,  and  set  up  a 
claim  to  the  shop.  He  said  that  plaintiff  had  given  it  and 
other  property  to  his  wife,  Mussammat  Bukia,  deceased,  that  he 
was  part  heir  of  Mussammat  Bukia,  and  that  this  shop  had 
come  to  him  as  his  share  of  her  inheritance. 

Thereupon  defendants  Nos.  2  and  3  attorned  to  Karim 
Bakhsh,  and  took  a  lease  of  the  shop  from  Karim  Bakhsh  on 
27th  March  1891,  and  remained  in  possession  thereof  until  the 
suit  was  filed  on  1 6th  January  1895. 

Defendant  No.  I  having  on  hand  a  dispute  with  defend- 
ants Nos.  2  and  3  about  the  rent,  and  seeing  that  Karim  Bakhsh 
had  come  in  as  a  claimant,  and  that  defendauta  Nos,  2  and  3 
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had  attorned  to  him,  says  he  vacated  the  shop  at  the  instance 
of  plaintiff. 

On  22nd  April  1891  plaintiff  sued  defendants  Nos.  2  and  3 
for  possession  of  the  shop,  under  Section  9  of  the  Belief  Act. 
Mr.  Clifford  held  that  plaintiff  had  put  in  defendant  No.  1,  and 
defendant  No.  L  had  put  in  defendants  Nos.  2  and  3,  and  that 
their  possession  iv&s  plaintiff*s  possession,  and  that  plaintiff 
could  not  sue  for  possession  under  Section  9  of  the  Relief  Act 
and  dismissed  the  suit. 

On  12th  August  1893  plaintiff  s  ued  defendant  No.  1  for 
Rs.  378,  three  years'  rent.  Bai  Karam  Chand,  Judge,  Small 
Cause  Court,  dismissed  the  suit  on  the  ground  that  plaintiff 
had  not  maintained  defendant  No.  1  in  possession,  as  he  was 
bound  to  under  the  lease. 

On  16th  October  1893  Karim  Bakhsh  sued  defendants 
Nos.  2  and  8  for  three  years'  rent,  and  obtained  a  decree  from 
the  Small  Cause  Court. 

On  15th  January  1895  plaintiff  sued  defendant  Nos.  1,  2 
and  3  for  possession  of  the  shop  and  rent  for  three  years  and 
eleven  months,  Bs.  550.  The  first  Court  decreed  possession  of 
the  shop  against  all  defendants,  and  for  Bs.  493  damages  for 
use  and  occupation  against  defendants  Nos.  2  and  3. 

The  Divisional  Judge  reduced  the  damages  to  Bs.  10. 

Plaintiff  appeals  and  defendants  file  cross-objections. 

The  first  question  we  have  to  ascertain  is  whether  defend- 
ants Nos.  2  and  3  were  at  the  time  of  the  suit  sub -tenants  of 
plaintiff. 

Defendants  in  their  plea  in  the  suit  for  rent  brought 
against  them  by  Karim  Bakhsh  denied  that  they  were  tenants 
of  Karim  Bakhsh,  and  pleaded  that  they  were  the  tenants  of 
defendant  No.  1,  who  was  the  tenant  of  defendants  Nos.  2  and 
3. 

Plaintiff  certainly  put  defendant  No.  1  in  possession  of  the 
shop,  and  defendant  No.  1  put  defendants  Nos.  2  and  3  in 
possession  as  sub-tenants ;  defendants  Nos.  2  and  3  were  there- 
fore sub-tenants  of  plaintiff  at  the  time  of  institution  of  the 
suit,  unless  for  any  reason  the  tenancy  had  terminated. 

By  the  terms  of  defendant  No,  Va  lease  he  conld  not  give 
np  the  shop  at  pleasure ;  if  he  lost  the  shop  for  any  reason  he 
ooold  claim  a  refund  of  the  rent  from  plaintiff  (clauses  2  and  6 
of  the  lease)4 
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Nothing  has  been  shown  thai  woold  jostifj  defendant  No.  1 
in  giving np  the  shop;  he  had  been  let  into  possession  by  plaintiff 
and  he  had  let  defendants  Nos.  2  and  3  into  possession  ;  it  is 
not  shown  that  plaintiff  agreed  to  defendant  No.  I's  giving  np 
the  shop,  nor  that  his  possession  had  been  serioasly  attacked. 

Defendants  Nos.  2  and  3  never  lost  possession ;  the  fact 
that  they  attorned  to  Karim  Bakhsh  woold  not  terminate  their 
tenancy. 

Under  English  law  snch  an  attornment  wonld  be  nnll  and 
void.  Foa  in  his  Law  of  Landlord  and  Tenant,  2nd  Edition, 
1895,  page  355,  says  that  the  effect  of  Statate  II  Qeorge  2, 
C.  19,  S.  11,  is — *'  that  all  attornments  made  by  tenants  to 
**  strangers  claiming  titles  to  the  estates  of  their  respective  land- 
"  lords  shall  be  absolately  nnll  and  void  to  all  intents  and 
*'  parposes  whatsoever,  and  the  possession  of  snch  landlords 
'*  not  deemed  to  be  in  any  way  affected  or  changed  thereby." 

*' Mere  relinqnishment  of  possession  by  the  tenant.... 

*' ....is  not  snfficient,  there  mast  be  acceptance  of  the 

'*  possession  by  the  landlord." — Foa,  page  502. 

'*  The  doty  of  the  tenant  opon  the  determination  of  the 
'*  tenancy  in  one  of  the  modes  already  explained  is  simply  to 
''  yield  np  peaceable  and  complete  possession  of  the  premises 

''devised  to  him.... This  doty  will  be  implied  in  law 

*'  if  not  expressed  in  the  contract  between  the  parties,  and 
"  the  tenant  will  not  discharge  it  by  merely  going  oot  of 
"possession  onless  he  restore  possession  to  the  landlord. 
"  It  follows  that  if  he  has  onder-let  the  whole  or  any  portion 
**of  the  premises,  he  will  be  liable  for  a  breach  of  the 
•'obligation  if  his  sob-tenant  refose  or  neglect  to  give  op 
"possession  when  the  term  ends.** — (Foa,  page  587.) 
There  was  no  action  on  the  part  of  defendants  Nos.  2  and  3 
which  terminated  their  tenancy  from  defendant  No.  1,  nor  was 
there  any  action  on  the  part  of  defendant  No.  I  which  ter- 
minated his  tenancy  from  plaintiff.  Even  if  defendants  Nos.  2 
and  3  had  terminated  their  tenancy  from  defendant  No.  1,  this 
woold  not  have  terminated  defendant  No.  l*s  tenancy  from 
plaintiff. 

We  hold  then  that  at  the  time  of  the  institution  of  this 
soit,  defendant  No.  1  was  the  tenant  of  plaintiff,  and  defend- 
ants Nob.  2  and  3  were  the  tenants  of  defendi^t  No.  1.  Neither 
had  the  tenancy  of  defendants  Nos.  2  and  3  under  defendant 
No.  1  nor  the  tenancy  of  defendant  No.  1  under  plaintiff  been 
terminated. 
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The  qaestion  then  arises  whether  plaintiff  can  claim  rent 
from  the  sub-tenants. 

There  is  no  privity  of  contract  between  plaintiff  and  the 
sub-tenants,  and  on  general  principles  plaintiff  is  not  entitled 
to  claim  rent  from  the  snb- tenants  ;  he  must  look  to  his  tenant 
with  whom  he  made  the  contract. 

The  authorities  are  all  to  the  same  effect.  Williams  on 
Real  Property  says  : — "  Every  under-lessee  becomes  tenant  to 
'*  the  lessee  who  grants  the  under-lease,  and  not  tenant  to  the 
'*  original  lessor.  Between  him  and  the  under-lessee  no  privity 
'*  is  said  to  exist.  Thus  the  original  lessor  cannot  maintain 
'^  any  action  against  an  under-lessee  for  any  breach  of  the 
''covenants  contained  in  the  original  lease.  His  remedy  is 
''  only  against  the  lessee  "  (13th  Edition,  page  408).  Woodfall's 
Law  of  Landlord  and  Tenants,  8th  Edition,  page  13,  says  : — 
'*  The  under-lessee  is  not  liable  to  the  original  lessor  for  the 
*'  rent  and  covenants  in  the  original  lease." 

Foa,  page  114,  says : — '*  No  action  will  lie  upon  a  covenant 
**  unless  there  be  privity  of  estate  between  the  parties,  hence 
''  in  the  case  of  an  under-lease,  the  under-lessee  cannot  be  sued 
*^  in  an  action  for  breach  of  covenant  by  the  original  lessor, 
'*  even  though  the  rent  by  such  under-lease  be  made  payable 
•*  to  the  latter." 

In  answer  to  this  it  is  argued  by  plaintiff's  counsel  that 
the  Indian  law  is  different  from  the  English  law,  and  reliance 
is  placed  upon  Section  58  of  the  Punjab  Tenancy  Act  and 
XIV  W.  JR.,  273. 

We  do  not  think  there  is  any  reason  for  holding  that  the 
principles  of  the  English  law  on  this  subject  are  not  the  same 
principles  which  govern  the  Indian  law. 

The  provision  in  the  Punjab  Tenancy  Act,  putting  the 
sub-tenant  in  the  same  position  as  regards  the  landlord  as  the 
tenant,  is  a  special  provision  in  a  special  enactment.  The  fact 
of  its  being  specially  provided  in  this  case  suggests  that  the 
general  law  is  different.  The  Weekly  Beporter  case  refers  to 
an  assignee,  not  to  a  sub-tenant,  and  is  not  in  point. 

We  hold  then  that  plaintiff  can  make  no  claim  for  rent 
agatost  d^endants  Nob.  2  and  3,  sub-tenants ;  his  claim  lay 
against  defendant  No.  1,  his  tenant. 

Unfortunately  for  plaintiff  his  claim  against  defendant 
No.  1  is  now  entirely  out  of  Court.  It  was  dismissed  by  the 
Judge  of  the  Small  Cause  Court  in  1893,  and  has  again  been 
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now  dismissed  by  the  first   Court  in  this  case,  and  plaintiff 
has  not  appealed  from  that  decision. 

Holding  as  we  have  done  that  defendants  Nos.  2  and  3  are 
sulhtenants  and  not  assignees  or  trespassers,  it  is  unnecessary 
for  us  to  discuss  the  arguments  addressed  to  us  by  plaintiff's 
counsel  to  show  that  they  were  liable  to  plaintiff  as  assignees 
or  trespassers. 

In  the  cross-objections  by  defendants  Nos.  2  and  3  it  is 
urged  that  plaintiffs  wrongly  filed  Court-fees  for  possession  of 
the  shop  on  the  value  of  Rs.  2,000,  whereas  they  should  have 
been  filed  only  on  the  value  of  the  tenancy,  and  that  defendants 
Nob.  2  and  3  cannot,  however  the  case  may  go,  be  made  to  pay 
excess  Court-fees  wrongly  paid  by  plaintiff. 

7.  L.  E.,  XV  AU.^  63,  is  relied  upon  to  show  how  the  Court- 
fees  should  have  been  calculated. 

Without  coming  to  any  decision  as  to  what  Court-feea 
should  have  been  paid  by  plaintiff,  we  think  the  matter  was 
so  doubtful  that  plaintiff  should  not  in  any  case  be  held  re- 
sponsible for  excess  Court-fees,  because  he  did  not  follow  the 
Allahabad  ruling. 

We  dismiss  plaintiff's  appeal,  and  accept  defendants'  cross- 
objections  so  far  as  to  dismiss  the  claim  for  rent  or  damages 
altogether ;  the  result  is  that  only  the  decree  for  possession 
stands. 

As  regards  costs,  plaintiff  has  been  seeking  diligently  and 
honestly  for  his  just  rights  from  the  commencement,  though 
he  has  not  threaded  his  way  successfully  through  the  meshes 
of  the  law.  Defendants  Nos.  2  and  3,  on  the  other  hand,  have 
been  faithless  and  dishonest  throughout.  They  appear  after 
having  got  the  shop  from  defendant  No.  1  to  have  refused  to 
pay  him  the  rent  agreed  upon ;  they  then  entered  into  an 
arrangement  with  Karim  Bakhsh  to  defeat  plaintiff's  claim. 
When  Karim  Bakhsh  sued  them,  they  played  plaintiff  off 
against  him,  and  now  that  plaintiffs  have  sued  them,  they 
play  Karim  Bakhsh  off  against  plaintiffs. 

We  direct  that  defendants  Nos.  2  and  3  pay  plaintiff's  costs 
throughout. 

Appeal  dismUted  in  part. 
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No.  15. 

Before  Mr.  Juetice  Beid. 
NIDHU,— (Plaintiff),— APPELLANT,  | 

Versuit  >Appbliitb  Side. 

NIHALA  AND  OTHERS,— (Defendants)-  ' 

RESPONDENTS. 
Case  No.  1313  of  1897. 

Appeal  from  0rder  of  Appellate  Court  returning  platnt  for  amendment 
or  for  preaentatien  to  proper  CouH —Civil  Procedure  Code,  1882,  Seciione  63. 
583,  588  (6). 

Held,  following  I.  L.  B,,  III  AIL,  456,  that  an  order  of  an  Appellate 
Court  retaming  a  plaint  for  amendment  or  for  presentation  to  the 
proper  Court  is  not  appealable  under  Section  588  (6)  of  the  Civil  Prooedare 
Code,  that  clanse  being  applicable  only  to  orders  passed  by  Courts  of 
first  instance. 

Further  appeal  from  the  order  of  Captain  C.  S,  Martindale,  Dim- 
eional  Judge^  Hoshiarpur  Division ,  dated  SUt  Auguit  1897. 
Jaishi  Ram,  for  appellant. 
Madan  Gopal,  for  respondent. 
The  judgment  of  the  learned  Jadgo  was  as  follows  ; — 

Rbid,  J.— a  preliminary  objection  has  been  taken  by   the    Ut  Feby,  1898. 

learned  counsel  for  the  respondents  that  the  order  appealed 

from,  if  it  be  treated  as  passed  under  Sections  ^^  of  the  Code  of 

Civil  Procedure  is  not  appealable,  under  Section  588  (6)  of  the 

Code,  and  reliance  is  placed  on  Bindeshri  Chaubey  v.  Nandu, 

In  that  case  it  was  ruled  that  Section  588  (6)  relates  to 
orders  returning  plaints  for  amendment,  or  to  be  presented  to 
the  proper  Court,  passed  by  a  Court  of  first  instance,  and  not 
to  a  decision  of  an  Appellate  Court  upon  an  appeal  to  it 
against  the  judgment  of  a  Courfc  of  first  instance  on  general 
grounds. 

For  the  appellant  it  is  argued  that  the  order  mast  be 
treated  as  being  under  Section  562  of  the  Code,  having  regard 
to  the  provisions  of  Section  564.  The  order  is  obviously  not 
under  Section  562,  and  Lingammal  v.  Ohisma  Venkatammal, 
L  L.  B.J  VI  Mady  239,  is  authority  for  holding  that  a  Court  of 
appeal  may  return  a  plaint  for  amendment. 

I  see  no  reason  to  differ  from'  the  learned  Judges  of  the 
Allahabad  Court,  who  ruled  that  the  proper  course  for  the 
appellants  to  pursue  was  to  file  an  appeal  from  the   decree  of 


Digitized  by 


Qoo^f^ 


^2  <^I^^  JTTOGMBH^TS— No.  15.  [  Becoed 

the  Lower  Appellate  Court.  I  dismiss  this  appeal  with  costs, 
and  direct  that  the  memorandam  of  appeal  be  returned  to  the 
appellant  to  be  filed  as  an  appeal  from  the  decree  of  the  Lower 
Appellate  Conrt  npon  payment  of  the  reqaisite  Coort-fees. 
Fees  for  appellant's  counsel  will  be  sixteen  rnpees. 

Appeal  ditmiaed. 
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No.  16. 

Before  Mr.  Justice  Reid. 
Mr.  BEVAN  PETMAN,—(Decree.holder),— appellant   | 

Versus  >Appellati:  Side. 

Majob  H.  L.  RAMSAY,— (Judgment-debtor),—  I 

RESPONDENT. 

Case  No.  1398  of  1897. 

SoLb  of  share  of  residential  house  hy  one  of  four  Hindu  cO'Sharers^House 
oeettpied  hy  tenant — Right  of  vendee  to  joint  physical  possession — Civil  PrO' 
cedure  Code^  1882,  Section  268. 

Appellant;  parohased  from  one  of  foar  Hindu  brothers  his  share,  being 
one^fourth  of  adwelling-honseinthe  Civil  Lines,  Rawalpindi,  whioh  had  for 
some  years  previoosly  been  rented,  for  residential  porposes,  by  the  Politi- 
cal Offioer  for  the  time  being  with  Sardar  Ayub  Khan.  It  appeared  that 
the  appellant  wished  to  occupy  the  whole  house,  and  purchased  the  share 
of  his  vendor,  but  was  unable  to  come  to  terms  with  the  three  other  oo- 
sharers.  The  respondent,  tenant  of  the  house,  originally  from  all  the  fonr 
co-Bharers,  and  finally  from  three  of  them,  having  refused  to  vacate  any 
part  of  it,  appellant  filed  a  suit  against  him  and  his  three  lessors  for 
**  joint  possession  of  one-fourth  share  of  the  said  house,  Rs.  260  arrears  of 
"rent  and  costs,"  and  on  the  lOth November  1897  obtained  a  decree  against 
respondent  "  for  possession  of  a  joint  quarter  share  and  for  Rs.  60  rent  and 
"  for  costs."  Subsequently  appellant  applied  for  execution  of  the  said 
decree,  and  prayed  that  "  possession  of  a  one-fourth  share  of  a  house 
"sitoate  in  the  Civil  Lines,  in  which  the  judgment-debtor  lives,  be^ven." 
This  application  having  been  dismissed  on  the  ground  that  an  order  for 
physical  possession,  if  passed,  could  not  be  carried  out,  having  regard  to 
the  fact  that  the  respondent  was  in  possession  as  tenant  of  a  majority  of 
theoo-sharerB,  the  decree-holder  appealed  to  the  Chief  Court. 

Held,  that  appellant  having  confined  his  application  to  physical  pos- 
session of  the  house  in  suit,  and  having  refused  to  accept  possession 
through  receipt  of  rent,  the  application  had  been  rightly  rejected,  on  the 
groond  that,  the  house  having  been  enjoyed  by  the  co-sharers  only  through 
J'eoeipt  of  rent,  it  was  not  open  to  one  co-sharer  to  transfer  to  his  vendee 
the  right  to  interfere  with  the  rights  of  the  other  co-sharers  in  such  ii 
manner  as  to  deprive  them  of  the  enjoyment  of  their  shares  in  the  joint 
property. 

First  appeal  from  tha  order  of  0.  L.  BundaSy   Esquire^   District 
Judge^  Batoalpindi,  dated  29th  November  1897. 

Beechej,  for  appellant. 

H.  Rattigan,  for  respondent. 

The  judgment  of  the  learned  Jadgo  was  as  follows  :«^ 

Reid,  J. — ^The  petitioner  purchased  from  one    of    fonr  8th Feby.iS98» 
brothers  his  share,  being  oao-fonrth  of  a  dwolling-honse  in  the 
Oiyil  Lines,  Rawalpindi,  which  had  for  four  or  five  years  been  ^r-^  j 
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rented,  for  residential  purposes,  by  the  Political  OflScer  for  the 
time  being  with  Sardar  Ayub  Khan. 

From  the  evidence  on  the  record  of  the  suit,  in  which  the 
decree  of  which  execution  is  now  sought  was  passed,  it  appears 
that  the  petitioner  wished  to  occupy  the  whole  house,  and  pur- 
chased the  share  of  his  vendor,  but  was  unable  to  come  to  terms 
with  the  other  three  co-sharers. 

The  respondent,  tenant  of  the  house,  originally  from  all 
the  co-sharers,  and  finally  from  three  of  them,  having  refused 
to  vacate  any  part  of  it,  the  appellant  filed  a  suit  against  him 
and  his  three  lessors  for  "  joint  possession  of  one-fourth  share 
"  of  the  said  house  and  Rs.  260  arrears  of  rent,  and  costs." 
On  the  19th  November  1897  the  appellant  obtained  a  decree 
"  against  defendant  No.  I  for  possession  of  a  joint  quarter  share 
*'  and  for  Rs.  60,  rent  and  for  costs.'*  From  this  decree  the  re- 
spondent filed  an  appeal  which  is  pending  in  this  Court. 

The  appellant  applied  for  possession,  in  execution  of  this 
decree,  and  the  order  now  appealed  against  was  passed  on  the 
29th  November  1897,  dismissing  the  application  and  refusing 
execution  on  the  ground  that  an  order  for  physical  possession, 
if  passed,  could  not  be  carried  out,  having  regard  to  the  fact 
that  the  respondent  was  in  possession  as  tenant  of  a  majority 
of  the  co-sharers.  On  the  30th  November  1897  the  appellant 
applied  "  under  Section  ^^96  of  the  Code  of  Civil  Procedure  for 
"  the  issue  of  a  commission  to  partition  the  property  in  dispute^ 
"  on  the  ground  that  the  respondent  refuses  to  come  to  any 
"  reasonable  compromise,  and  provision  is  made  in  the  Code  to 
"meet  the  difficulty  arising  in  the  case." 

Notice  was  issued  to  show  cause  on  the  loth  December 
why  this  application  should  not  be  granted,  and  on  the  18th 
December  an  adjournment  was  allowed  till  the  C»th  January 
1898  to  enable  the  majority  of  the  co-sharers  to  file  a  suit  for 
pre-emption  against  the  appellant.  On  the  date  fixed  an 
order  was  passed  that  the  application  for  partition  stand  over 
till  the  pre-emption  case,  filed  in  the  interval,  comes  on  for 
hearing.  Objections  to  the  application  for  partition,  dated  the 
4th  December,  were  filed  by  the  respondent. 

It  was  suggested  at  the  hearing  by  the  learned  counsel  for 
the  respondent  that  the  vendor  and  his  co-sharers  were 
members  of  a  joint  Hindu  family.  Had  this  been  the  case, 
the  co-sharers  could  have  set  aside  the  transfer  by  the  vendor 
instead  of  filing  a  suit  or  pre-emption,  and  there  was  no  allega- 
tion to  this  effect  below.    For  the  purposes  of  this  appeal  it 
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most  be  assumed  that  the  parties  were  co-sharers,   thoagh  not 

members  of  a  joint  Hindu  family,  no   partition  by  metes   and 

bounds  having  been   eftected.     The   learned  counsel   for  the 

appellant  quotes  (1)  Koontvar  Bijoy   Keshub  Roy  Bahadur  v. 

Shama   Soonduree  Dossee,  2    W.    /?.,    Misc.,   30;    (2)      Brohmo 

Moyee  Dehia  v.  Raj  Ohunder  Roy,  5  W,  7?.,  Misc,  15  ;  (3)  Ranee 

Shama   Soonduree  Dehia  v.   Jardine,  Skinner  ^    Co.,    7    W,  jB., 

376 ;   (4)  Nundul  Lai  v.   Lloyd,   22    IT.  i?.,    74 ;  (5)  Lloyd  v. 

Mussammat  Bibee  Sogra,25  W.  R.,  313  ;  (6)   21,   Punjab  Record, 

1867;  (7)  31,  Punfab  Record,  1887;  (8)  Rajendro  Lall  Goifami 

V.  Shama  Char  an  Lahori,  J.  L.   R.,    V  Calc,   188  ;   (9)  Divarica 

Nath'Bai  v.  Kali  Chtmdur  Rai,  L  L.  R.,  XIII  Calc,  75  ;    (10) 

Chuni  Sinnh  v.  Hira  Mahata,  IX  Calc,  L.  R.  (P.  B.),   37;   and 

Section  263  of  the  Code  of  Civil  Procedure  for  the   proposition 

that  the  appellant  is  entitled  to  joint  physical  possession  of  tho 

lioase  in  suit  with  the  respondent,  and  that,  until  partition,  he 

i3  entitled  to  go  into  each  and  every  room  in  tho  house  at   his 

pleasure. 

Tho   learned  counsel  for  tho  respondent   relies   on   (I) 
Mohabeer  Pershad  v.  Ramyad  Singh,  20  W.  72.,    192  ;   (2)  Been- 
dyal  Lai  V.  Jagdip  Narain  Singh,  L  L.  R,  III  Calc,  (P.  C),  198 ; 
(3)  Watson  and  Co.  v.  JiCaro  Chand  Butt,  J.  L.  i?.,   XVIIl  Calc, 
(P.  C),  10 ;  (4)  Lachmesicar  Singh  v.  Manowar  Uossein,  J.  L.  J2., 
XIX  Calc  (P.  C),  2.53  ;  (5)  Uama  Nand  Singh  v.  Qobind  Singh, 
I  L,  B.,  V  AIL,  384 ;  (6)  Chander  Kishore  v.  Dampat  Eishore, 
I  L.  B.,  XVI  All.,  369  ;  (7)  Yenkatarama  v.  Meera  Labai,  I.  L. 
E.yXJIIMad.,  275 ;  (8)  Rangasami  v.  Krishnayyan,  1.  L.  R.,  XIV 
IfaJ.,  408  ;  (9)  Balkrishna  v.  Moro,  T.  L.  B.,  XXI Bom.,  154;  (10) 
Gurlingapa  v.  Nandapa,  I.  L.  R.,  XXI  Bom.,  797,   and  Mayne's 
Hindu  Law,  Edition  4,  Section  329.    The  authorities  relied  on 
for  the  respondent  are  nearly  all  concerned  with  alienations  by 
members  of  a  joint  Hindu  family,  but  principles  are  laid  down 
which  are  applicable  to  the  present  case.     In    (2)  their   Lord- 
ships  of  the    Privy   Council   remarked,  **   It  is    sufficient  to 
'•  instance  tho  seizure  and  sale  of  a  share  in  a  trading  partner- 
•  ship  at  the  suit  of  a  separate  creditor  of  one  of  tho   partners. 
"  The  partner  could  not  himself  have  sold  his  share,  so  as   to 
••  introduce  a  stranger  into  tho  firm   without   tho   consent  of 
'*  his  co-partners,   but  tho   purchaser   at   the   execution  sale 
'*  acquires  tho  interest  sold  with  the  right  to  have  the  partner- 
"  ship  accounts  taken  in  order  to  ascertain  and  realise  its  value." 
Their  Lordships  remaxrked  further  that  this  principle  might  be 
applied  to  shares  in  a  joint  and  undivided  Hindu  estate,  if  the 
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right  of  the  parchaser  were  limited  to  that  of  compelliDg  the 
partition,  which  the  co-parcener,  whose  interest  be  purchased, 
might  have  compelled.     In  (8)  this  principle  was  applied  by  a 
Division  Bench  of  the  Madras  Court,  which  gave  the  pur- 
chaser the  money  value  of  the  share  purchased  by  him  in  a 
house,  instead  of  the  share  of  the  house  itself.    In  (7)  it  was 
held  that  the  purchaser  of  a  co-parcener's  share  can  take  no 
higher  right  than  his  vendor  possesses,  and  that  is  not  a  right  to 
a  certain  share  in  each  particular  item  of  the  family  property, 
but  a  joint  right  with  the  other  co-parceners  to  the  ownership 
and  enjoyment  of  each  individual  item,  with  an  incidental  right 
to  obtain  a  pc^rtition  of  the  whole  family  property,  and  have 
his  share  therein  made  over  to  him   after  due    provision  for 
the  family  debts  and  liabilities. .  In  (4)  their  Lordships  of  the 
Privy  Council  referred  to  (3)   as  authority  for  the  position 
that  the  Courts  should  be  very  cautious  of  interfering  with 
the  enjoyment  of  joint  estates  as  between  their  co-owners 
though  they  will  do  so  in  proper  cases.     Their  Lordships  held 
that  where  joint  property  is  used  by  one  co-sharer  consistently 
with  the  continuance  of  the  joint  ownership  and  possession! 
without  exclusion  of  the  co-sharers  who  do  not  join   in  the 
special  use,  there  is  no  encroachment  on  the  rights  of  any  of 
them,  as  regards  common  enjoyment,  so  as  to  give  a  ground  of 
suit. 

In  (9)  a  dictum  of  Westropp,  C.  J.,  in  Balaji  v.  Chpalf  I. 
L,  £.,  Ill  Bom,  J  23 — ''  If  any  one  of  several  tenants  in  commoo, 
'*  joint  tenants,  or  co-parceners,  who  is  not  acting  by  consent 
*'  of  the  others  as  manager  of  an  estate,  is  to  be  at  liberty  to 
"  enhance  rent  or  eject  tenants  at  his  own  particular  pleasure, 
"  there  manifestly  would  be  no  safety  for  tenants,  and  it  would 
*•  be  impossible  for  them  to  know  how  to  regulate  their  conduct 
"  or  whom  to  regard  as  their  landlord  " — was  approved,  and  it 
was  treated  as  settled  law  that  a  co-sharer  who  is  manager, 
even  with  the  consent  of  his  co-sharers,  cannot  maintain  a  suit 
by  himself  and  in  his  own  name  to  eject  a  tenant,  who  has 
failed  to  comply  with  a  notice  calling  on  him  to  pay  enhanced 
rent,  and  in  (10)  it  was  held  by  a  Division  Bench  of  the 
Bombay  Court  that  the  purchaser  of  the  interests  of  a  Hinda 
co-parcener  stands  in  no  better  position  than  his  vendor. 

Of  the  authorities  relied  on  by  the  learned  counsel  for  the 
appellant,  in  (1)  a  Bench  of  the  Calcutta  Court  held,  by  a 
majority  of  four  to  one  (Kemp^  J.),  that  an  auction  purchaser  of 
the  share  of  a  joint  undivided  Hindu  property,    including 
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a  dwelling-lioaBe,  was  entitled  to  be  pat  into  actoal  possession 
of  a  portion  of  the  honse. 

In  (2)  it  was  held  that  a  co-proprietor  in  a  taluk  is  entitled 
to  partake  in  the  joint  possession  of  all  the  land  held  khat  by 
the  co-sharers,  or  which  wonld  be  so  held  by  them  if  they  had 
not  leased  it  to  tenants.  The  Court  declined  to  decide  what  the 
rights  of  the  co-proprietor  were  in  respect  of  houses  built  on 
such  land. 

In  (3)  it  was  held  that  of  so  much  of  a  share  decreed  as 
was  in  khas  possession  of  co-sharers,  physical  possession  should 
be  given  under  Section  223,  Act  VIII  of  1859,  while  of  so  much 
as  was  in  possession  of  tenauts  formal  possession  should  be 
given  under  Section  224  of  the  Act. 

In  (4)  it  was  held  that,  where  land  is  held  in  joint  pro- 
prietorship, an  action  to  recover  it  from  a  stranger,  who  is  in 
wrongful  possession,  must  be  brought  in  the  name  of  all  the 
proprietors  jointly,  and  that  one  shareholder  alone,  or  his 
assignee,  cannot  claim  to  cultivate  any  portion  of  the  property 
which  is  not  in  his  zerait  without  the  consent  of  the  other 
sharers,  merely  on  the  ground  that  he  is  willing  to  pay  a  reason- 
able rent  for  it. 

In  (5)  it  was  held  that,  though  a  suit  for  partition  is  the 
befit  means  of  settling  difficulties  between  co-sharers  who  will 
not  agree,  every  co-sharer  in  an  estate  is  entitled  to  joint 
possession  with  every  other  co-sharer,  and  is  entitled  to  prevent 
anyone  not  having  a  right  to  occupancy  from  cultivating  any 
portion  of  the  land  contrary  to  his  wishes. 

In  (6)  it  was  held  that  the  owner  of  a  fourth  share  in  a 
piece  of  building  land  was  entitled,  as  against  persons  who  had 
built  on  the  land  with  consent  of  the  proprietors  of  a  half 
share,  to  possession  of  his  share  on  paying  compensation  to  the 
builders. 

In  (7)  it  was  held  that  where  a  decree  for  partition  failed 
to  specify  the  actual  parcels  of  land  to  be  assigned  to  each 
sharer,  such  assignment  might  be  effected  in  execution  pro- 
ceedings. 

In  (8)  it  was  held  that  one  of  several  co-proprietors  has  no 
right  to  take  exclusive  possession  of  any  portion  of  the  co-pro- 
prietary land  without  the  consent  of  the  other  co-proprietors. 

In  (9)  it  was  held  that  where  several  co-sharers  have  serv- 
ed a  joint  notice  to  quit,  npon  which  notice  they  jointly  insti- 
tute a  suit  for  recovery  of  the  land,  the  fact  that  one  of  the 
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plaintifEs  withdraws  from  the  suit  will  not  prevent  the  remain- 
ing plaintiffs  from  obtaining  a  decree  for  possession  of  their 
shares  of  the  land,  and  in  (10)  it  was  ruled  by  a  majority  of 
three  to  two  that  co-sharers  who  wish  to  eject  a  tenant  may  do 
so,  making  co-sharers  who  decline  to  join  in  the  suit  defend- 
ants.    The  minority  held  that  the  remedy  was  by  partition. 

The  appellant's  counsel  further  relies  on  a  judgment  of 
this  Court  in  Civil  Revision  No.  442  of  lb95,  which  is  inappli- 
cable, the  obstructor  not  being  the  judgment-debtor,  and  the 
Court  holding  that  Section  335  of  the  Code  of  Civil  Procedure 
applied.  The  owner  of  one-third  of  the  house,  of  which  two- 
thirds  had  been  sold  in  execution  of  a  decree,  locked  it  up  and 
would  not  allow  possession  to  be  taken.  The  house  was  not 
occupied  by  a  tenant,  or  as  far  as  can  be  gathered  from  the 
record  by  any  one. 

The  relief  sought  in  the  application  for  execation  was  as 
follows  : — "  That  possession  of  a  one-fourth  joint  share  of  a 
**  house  situate  in  the  Civil  Lines,  in  which  the  jadgment- 
"  debtor  lives,  be  given.'* 

Reading  the  decree  and  the  application  for  execntion  to- 
gether, I  see  no  reason  why  execution  should  not  have  been 
effected  by  giving  possession  throagh  receipt  of  rent  jointly 
with  the  other  three  co-sharers.  The  decree  included  an  award 
of  rent  for  two  months  at  the  rate  of  thirty  rupees  per  mensem, 
the  rent  payable  to  each  of  the  co-sharers.  In  any  event  it  was 
open  to  the  appellant  to  apply  for  amendment  of  the  decree. 

On  the  facts,  the  authorities  quoted  and  the  law  applicable, 
I  have  arrived  at  the  conclusion  that  the  lower  Court  was 
justified  in  refusing  the  relief  sought  at  the  argument  before 
it,  joint  physical  possession  of  the  house  in  suit.  The  house 
was  enjoyed  by  the  co-sharers  only  through  receipt  of  rent,  and 
one  co-sharer  could  not  transfer  to  his  vendee  the  right  to  in- 
terfere with  the  rights  of  the  other  co-sharers  in  such  a  manner 
as  to  deprive  them  of  the  enjoyment  of  their  shares  in  the  joint 
property.  It  is  obvipus  that  such  enjoyment  as  was  sought  by 
the  appellant  would  very  materially  reduce  the  value  of  the 
property  of  his  co-sharers,  and  very  possibly  have  the  effect  of 
depriving  them  of  the  rent  for  which  the  property  had  been 
acquired  by  them  or  their  ancestor.  For  the  appellant  it  has 
been  argued  that,  inasmuch  as  he  would  be  entitled  on  parti- 
tion to  be  put  in  physical  possession  of  a  defined  one-fonrth 
part  of  the  house,  he  is  now  entitled  to  joint  physical  posses- 
sion of  the  whole.    The  rights  of  the  parties  on  partition  are 
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not  now  before  me,  it  is  sufficient  to  remark  that  a  Court  might 
possibly  award  the  appellant,  or  the  other  co-sharers,  the  value 
in  money  of  the  share  or  shares  left  in  possession  of  a  sharer 
or  sharers.  It  does  not  necessarily  follow  that  each  co-sharer 
would  be  put  in  physical  possession.  Section  250  of  the  Code 
gives  a  Court  discretion  to  refuse  execution  and,  inasmuch  as 
the  applicant  in  the  Court  below  and  in  this  Court  confined  his 
application  to.  physical  possession  of  the  house  in  suit,  the  sug- 
gestion that  possession  should  be  through  receipt  of  rent  being 
strenuously  opposed  by  his  counsel,  the  Court  below  was  justi- 
fied in  treating  the  application  before  it  as  being  for  physical 
possession  only,  and  in  rejecting  that  application. 
The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed, 

No.  17. 

Before  Mr.  Justice  Chailerji  and  Mr.  Justice  Clark. 
TARA  SINGH,— (Defrndant),— APPELLANT,  n 

^^'•^"^  [appellate  Side. 

SOHNU  SHAH,— (Plaintifk),— KESPONDBNT.  ) 

Case  No.  1099  of  1895. 

ContraciAct,  1872,  Section  52^R€ciprocal promises-- Written  contract^ 
Sttraneous  consideration. 

Plaintiff  had  a  money  decree  against  one  L.  S.Jagirdar  of  Majra,  and 
W  pomeasion  of  the  village,  the  revenue  being  then  payable  in  kind,  by 
Tirtuo  of  a  patta  from  the  said  L.  S.  On  the  30th  May  1891,  the  latter 
KTtoted  a  lease  of  hia  Jagir  rights  for  twenty  years  to  his  son,  K.  D.,  and 
the  defendant,  T.  S.,  in  equal  shares,  stipulating  to  receive  Bs.  500  a  year 
from  them,  and  they,  in  their  tmn,  undertaking  to  pay  Rs.  226  annually 
on  account  of  cesses  and  the  nazrana  due  to  Government  from  the  jagirdar 
into  the  taksiL  Of  the  balance  Rs.  275.  ono-half  was  to  be  paid  by  tho 
•es8or  to  R.  D.,  and  out  of  the  other  half  the  defendant,  T.  S.,  was  to  pay 
fia- 100  annually  to  the  plaintiff  in  liquidation  of  his  decree  against  the 
leaaor,  and  Rs.  37-8-0  to  the  lessor  himself.  On  the  31st  May  1891  T.  S. 
wecuted  the  bond,  now  sued  upon,  in  favour  of  plaintiff,  whereby  he  agreed 
^  pay  the  amount  of  the  plaintiff's  decree,  which  was  fixed  at  Rg.  1,400,  in 
yearly  instalments  of  Rs.  100  each,  payable  before  Jeth  each  Samhat  year 
from  1948.  In  case  of  default,  the  whole  amount  due  at  the  time  was  to  be 
wriizable  at  once.  On  the  said  date  plaintiff  wrote  a  document  (oaUed  a 
wcdpt)  in  favour  of  T.  S.  and  R.  D.,  by  which  he  declared  that  he  had  given 
«P  possession  of  the  village  which  he  had  been  holding  under  the  jagirdar'a 
nta,  and  stipulated  that  he  would  pay  the  revenue  due  on  account  of  the 
lands  held  by  him,  as  owner  or  mortgagee,  to  them.  Plaintiff  having  sued 
to  recover  Rs.  1,250  on  the  bond  upon  the  aUegation  that  T.  S.  had  paid 
him  Rs.  150  only  of  the  stipulated  instalments  and  had  failed  to  pay  the 
rwt,  T.  S.  pleaded  that  tho  congideration  for  the  bond,  rfo.,  the  lease  of 
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his  j(igir  by  L.  S.,  had  failed  as  it  was  iooapable  of  enforcement,  and  that 
plaintiff  by  his  own  condaot,.in  paying  the  jagir  dues  to  L.  S.  contrary  to 
his  agreement,  was  preoladed  from  soing  on  the  bond.  It  was  proved  that 
plaintiff  had  paid  the  revenue  of  his  lands  direct  to  L.  S.  since  Rabi  1892, 
and  not  to  the  lessees  as  agreed  npon,  and  that  T.  S.  had  realised  hatai  for 
Kharif  1891.  The  first  Court  accepted  T.  S/s  plea  and  dismissed  the 
claim  so  far  as  it  was  based  on  the  bond,  but  the  Divisional  Judge,  on 
appeal,  decreed  plaintiff's  suit  in  full  on  the  ground  that  the  bond  waa 
an  independent  contract,  the  consideration  being  the  release  of  L.  8. 
from  his  liability  under  the  decree.    T.  S.  appealed  to  the  Chief  Court. 

Held,  upon  the  facts  as  above  stated,  that  the  contract  between 
plaintiff  and  T.  S.  was  ooDtained  in  the  bond  and  the  so-called  receipt 
read  together,  and  not  in  the  bond  alone,  and  that  plaintiff's  failure  to 
pay  the  jagir  dues  to  T.  S.  and  B.  D.,  as  he  had  agreed  to  do,  was  a 
sufficient  ground  for  T.  S.  avoiding  his  contract  as  contained  in  the  bond. 

The  consideration  for  a  contract  is  extraneous  to  its  terms,  and  there 
is  no  legal  objection  to  proof  being  given  that  the  recital  of  the  consider- 
ation in  a  written  contract  is  incomplete,  or  is  in  reality  something  different. 

Further  appeal  from  the  order  of  Eai  Bahadur  Lala   Buta   Ual^ 
Divisional  Judge^  Amritsar  Divisiotiy  dated  i9th  June  1895. 
Dani  Gband,  for  appellant. 
Jaishi  Batn,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

7th  Fehy.  1898.  Chattbrji,  J.— The  material  facts  are  shortly  these.    Tho 

plaintifiE  had  a  money  decree  against  one  Mian  Lachman  Singh, 
jagirdar  of  Majra,  and  had  possession  of  the  village,  the  revenao 
being  then  payable  in  kind,  by  virtue  of  a  paita  from  Lachman 
Singh.  On  30th  May  1891  Lachman  Singh  granted  a  lease  of 
hia  jagir  rights  for  twenty  years  to  his  son,  Ram  Das,  and  the 
defendant,  Tara  Singh,  in  equal  shares,  stipulating  to  receive 
Bs.  500  a  year  from  them.  The  lessees  undertook  to  pay  Rs.  225 
annually  on  account  of  cesses  and  the  nazrana  due  to  Govern- 
ment from  the  jagirdar  into  the  tahsil.  Of  the  balance,  Rs.  275 
one-half  was  to  be  paid  to  the  lessor  by  Ram  Das,  and  out  of 
the  other  half  the  defendant,  Tara  Singh,  was  to  pay  Rs.  100 
annually  to  the  plaintiff  in  liquidation  of  his  decree  against  the 
lessor,  and  Rs.  37-8-0  to  tho  lessor  himself.  On  Slst  May  1891 
Tara  Singh,  clearly  in  pursuance  of  this  arrangement,  executed 
tho  bond  sued  upon  in  favour  of  plaintiff,  whereby  he  agreed 
to  pay  the  amount  of  the  plaintiff's  decree,  which  was  fixed  at 
Rs.  1,400,  in  yearly  instalments  of  Rs.  100  each,  payable  before 
Jeth  each  Sambat  year  from  1948.  In  case  of  default  the 
whole  amount  due  at  tho  time  was  to  be  realizable  at  once.  On 
the  same  date  tho  plaintiff  wrote  a  document  called  a  receipt  in 

Digitized  by  VjOOQIC 


MiscH  1896.  ]  CIVIL  JUDGMBNTS-»o.  17.  4X 

favoor  of  the  defendanfc  and  Bam  Das,  by  i^hich  he  declared 
that  he  had  given  np  possession  of  the  village,  which  he  had 
been  holding  under  the jagirdar's  patta,  and  further  stipalated 
that  he  wonld  pay  the  revenue  due  on  account  of  the  lands  held 
by  him  as  owner  or  mortgagee  to  them. 

Plaintift  has  now  sued  for  recovery  of  Rs.  1 ,250  on  the 
bond  alleging  that  Tara  Singh  had  paid  him  only  Rs.  150  on 
account  of  the  stipulated  instalments  and  failed  to  pay  the  i*cst. 
There  is  a  small  claim  also  on  a  book  account,  but  it  is  not  in 
dispute  before  us. 

Defendant's  plea  is  that  the  consideration  for  the  bondi 
which  was  the  lease  of  hisya^tr  by  Lachman  Singh,  had  failed 
as  it  is  not  capable  of  enforcement,  and  that  plaintiff,  by  his 
own  conduct  in  paying  the  J agir  dues  to  Lachman  Singh,  con* 
trary  to  his  agreement,  is  precluded  from  suing  on  the  bond. 

The  first  Court,  the  District  Judge  of  Gurdaspur,  held 
that  the  plaintiff  was  barred  from  realizing  the  amount  of  the 
bond,  unless  he  paid  the  revenue  of  his  lands  to  thq  defendant, 
and  dismissed  this  portion  of  the  claim.  The  Divisional  Judge, 
however,  decreed  it,  on  the  ground  that  the  bond  was  an  in- 
dependent contract,  and  that  the  consideration  was  the  release 
of  Jjachman  Singh  from  his  liability  under  the  decree. 

The  plaintiff  admitted  before  the  District  Judge  that  lie 
had  paid  the  revenue  of  his  lands  direct  to  the  Jagirdar  siuco 
Babi  1892,  though  he  had  agreed  to  pay  it  to  the  lessees.  De** 
fendant  stated  that  he  had  realized  batai  for  Kharif  )891,  and 
this  appears  not  to  have  been  denied  by  the  plaintiff. 

It  is  unnecessary  to  go  into  the  question  whether  tlie  terms 
of  the  so-called  receipt  as  regards  payment  of  revenue  to  the 
lessees  of  the  Jagir  can  be  separately  enforced.  The  defendant 
urges  that  it  is  unenforceable,  and  there  was  no  serious  argu* 
ment  on  the  respondent's  part  controverting  this  position. 
Whatever  may  be  the  merits  of  this  quastion,  if  the  plaintiff's 
promise  formed  the  cousideratiou  for  that  of  the  defendant  to 
pay  Lachman  Singh's  debt,  the  plaintiff's  failure  to  keep  it  may 
be  a  sufficient  ground  for  avoidance  of  the  latter's  contract.  The 
point  for  decision  then  is  whether  the  parties'  respective  pro- 
mises  can  be  said  to  be  mutually  so  connected. 

The  bond  sued  upon  makes  no  reference  to  payment  of  re^« 
enne  by  plaintiff  to  the  defendant,  but  merely  stipulates  that 
defendant  will  pay  Lachman  Singh's  debt  in  certain  instal- 
moats.    But  the  receipt  aho  iq  dated  the  saniQ  day,  and  th^ 
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plaintiff,  who  was  the  previcas  lessee  of  the  Jagir,  surrendered 
possession  by  it  to  the  new  lessees.  The  lease  to  Tara  Singh 
had  for  its  avowed  object  the  liquidation  of  plaintiff's  decree 
against  Lachman  Singh.  It  is  beyond  doubt  that  plaintiff 
knew  the  contents  of  the  lease,  and  it  cannot  be  believed  as  his 
counsel  evidently  meant  to  insinuate  by  his  argument,  that 
plaintiff  is  a  resident  of  a  different  village  to  that  leased  to  de- 
fendant, that  he  had  no  previous  knowledge  whatever  of  the 
lease,  or  even  that  he  gave  up  possession  on  its  being  shown  to 
him  for  the  first  time  when  the  receipt  was  drawn  up.  It  is 
clear  that  all  the  docaments  are  intimately  connected  together, 
and  that  they  relate  substantially  to  transactions  which  had 
all  a  common  purpose,  vit.,  the  payment  of  Lachman  Singh's 
debt  to  plaintiff.  One  of  these  was  the  lease  of  the  jagir  to 
defendant  and  Bam  Das  in  place  of  the  plaintiff,  another  the 
realization  by  the  lessees  under  the  condition  of  the  lease  of  the 
revenue  payable  by  the  plaintiff  to  the  J agirdarj  and  the  third 
the  taking  over  of  Lachman  Singh's  debt  to  plaintiff  by  the 
defendant.  The  illustration  given  by  the  Divisional  Judge  for 
holding  the  view  that  the  considei*ation  for  defendant's  promise 
is  the  discharge  of  the  original  debt,  is  not  in  point,  for  he  has 
made  no  reference  to  the  plaintiff's  contemporaneous  promise 
in  writing  to  pay  the  revenue  to  the  defendant.  The  latter 
promise  is  the  substantial  consideration,  and  no  other  satis- 
factory explanation  for  defendant  taking  Lachman  Singh's 
liabilities  on  himself  has  been  advanced.  It  is  probable  that 
the  parties  acted  on  the  agreement  in  the  receipt  before  Babi 
1892,  and  this  also  supports  our  view.  Moreover,  it  would  seem 
right  to  hold  that  the  contract  between  the  plaintiff  and  the 
defendant  is  contained  in  the  receipt  and  the  bond,  and  not  in 
the  latter  alone. 

The  consideration  for  a  contract  is  extraneoos  to  its  terms, 
and  there  is  no  legal  objection  to  proof  being  given  that  the 
recital  of  the  consideration  in  the  written  contract  is  incom- 
plete, or  that  the  real  consideration  was  something  different : 
(Hukam  Chand  v.  Hira  Laly  L  L.  R,  III  Bom.,  159  ;  Vasudeva  v. 
Narasamma,  L  L.  E.,  VMad.,  6  at  page  8  ;  Kumara  v.  SnituroM, 
I.  L.  JR.,  XI  Mad.,  213).  Moreover  no  such  objection  was  urged 
by  counsel  before  us  at  the  hearing,  and  the  bond  itself  does 
not  actually  recite  that  the  consideration  was  the  mere-  dis- 
charge of  Lachman  Singh  from  his  liabilities  to  the  plaintiff. 

We  hold,  therefore^  that  the  real  consideration  for  defend* 
ftut's  promise  was  the  plaintiff's  promise  to  pav4he  revenue  of 
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the  lands  held  by  him  ia  Majra  to  the  former  and  his  co-lessee. 
li  if  proved  that  the  plaintiff  holds  more  than  three-fonrths 
of  the  Tillage  and  pays  Bs.  335-14-0  as  revenue  out  of  a  total 
of  Rs.  412,  payable  to  Lachman  Singh.  The  amount  of  revenue 
payable  by  the  plaintiff  is,  however,  really  immaterial  for  pur* 
poses  of  this  case. 

Beading  the  bond  and  the  receipt  together,  the  case  appears 
to  US  to  stand  thus — the  plaintiff  agreed  to  pay  the  revenue  pay- 
able by  him  to  the  defendant  and  his  co-lessee,  who  were  to  re- 
ceive it  in  equal  shares,  and  defendant,  in  consideration  there- 
of agreed  to  pay  Lachman  Singh's  debt  to  plaintiff  in  annual 
instalments  of  Bs.  100  each.  The  parties  made  a  set  of  re- 
ciprocal promises  to  each  other  and,  having  regard  to  the  cir- 
camstanoes  of  the  case,  the  fact  that  the  defendant  is  no  re- 
lation of  Lachman  Singh,  and  that  the  object  of  the  latter's 
lease  of  the  jagir  rights  was  to  induce  the  defendant  to  take 
o?er  the  liability  to  plaintiff  on  himselF,  we  are  of  opinion  that 
it  was  understood  that  plaintiff's  promise  was  to  be  fulfilled 
trst.  As  be  has  broken  his  promise  the  defendant  is  not 
bound  to  perform  his,  and  the  penal  clause  in  the  case  of  de- 
fault cannot  take  effect,  Section  52,  Contract  Act.  The  first 
Court,  therefore,  was  right  in  dismissing  this  part  of  the  plaint- 
iff's claim. 

We  restore  the  decree  of  the  District  Judge  with  costs  in 
this  and  in  the  Divisional  Court. 

Appeal  allowed. 

No.  18. 
Before  Mr.  Juiiice  Chatterji  and  Mr.  Justice  Clark. 

BELT  BAM,— (Plaintiff),— APPELLANT,  x 

Verms  [affillati  Bids. 

CHFHA  BAM  AND  ANOTHEB,— (Dependants),—         ) 
BESPONDENTS. 

Case  No.  113  of  1896. 

Mortgagor  and  mortgagee — Compensation  for  improvements  ty  mortgagee, 
tUgulation  X F/f  o/ ISOtJ. 

In  1872  plaintiff's  father  mortgAp^ed  a  certain  home  to  defendant!' 
ftther  and  made  over  possession  thereof  to  the  latter.  The  mortgage 
deed  provided  that  the  property  should  be  redeemed  within  one  year  oa 
Foment  of  Rs.  900i' principal  and  Bs.  7  on  account  of  costs  of  a  imt,  the 
decree  in  which,  in  favonr  of  defendants'  father,  formed  the  consider- 
fttion  for  the  mortgsge.  In  default,  it  was  provided  that  the  mortgage 
iboBld  beoome  a  sale.  The  deed  made  no  pfroTiaion  as  regards  the*  mort- 
gagee's tight  to  make  repairs  or  improTemefiis.   The  etide&ce  tBUtrliabeci 
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that  the  house  at  the  time  of  mortgage  was  a  haeha  one,  and  that 
seventeen  years  before  snit  it  actually  fell  down  owing  to  this  cause,  and 
was  rebuilt  by  the  mortgagee,  without  any  objeotion  on  the  part  of  plaintiff 
who  was  living  in  the  neighbourhood,  in  a  more  substantial  condition. 
Plaintiff  having  sued  for  redemption,  defendants  pleaded  that  the  mortgage 
had  under  the  terms  of  the  deed  become  a  sale,  and  that,  in  any  evenb 
plaintiff  could  not  redeem  the  property  without  paying  for  the  improve- 
ments effected  thereto.  The  lower  Court  decided  against  defendants  on 
both  points,  and  they  appealed  to  the  Divisional  Court,  but  only  on  the 
ground  that  they  wore  entitled  to  compensation.  The  Divisional  Jodge 
foundthatdefendants  were  entitled  to  Hs.  429-10-0  as  compensation  oat 
of  the  B«.  l,200x:laimed  by  them.    On  appeal  to  the  Chief  Court,  it  was 

Heldf  that  the  mortgagee  bad  a  right  to  rc-build  the  house  in  order  to 
keep  up  his  security,  and  in  rebuilding  it  was  authorised  to  make  it  more 
substantial,  provided  the  work  was  done  providently  and  without  any 
unnecessary  expense,  and  that  the  mortgagee  was,  therefore,  entitled  to 
be  recouped  for  the  outlay,  which  was  under  the  circumstances  a  reason- 
able one,  to  the  extent  that  tko  mortgagor  would  derive  benefit  therefrom. 
Pound,  on  the  evidence,  that  the  amount  decreed  by  the  Divisional 
Judge  as  compensation  was  proper  and  reasonable. 

Further  appeal  from  the  order  of  0.  L.  Smith,  Ssquire,  Divisional 
Judge,  Mooltan  Divisicn,  dated  \Sth  December  1895. 

Lai  Chand,  for  appellant. 

Sbam  Lai,  for  respondents. 

The  judj^ment  of  the  Court  was  delivered  by 

I2th  Fehy.  1898.  Ch4TTERji,  J. — The  facts  are  cjiven  in  the  judgment  of  the 

CouH  of  first  instance.  The  dispute  now  is  about  the  right 
of  the  mortgagee  to  compensation  for  improvements.  Parties 
have  filed  cross  appeals,  plaintiff  contending  that  the  mortgagee 
is  entitled  to  nothing,  and  the  latter  that  he  has  been  allowed 
too  little  by  the  Divisional  Judge. 

'''  »•  There  appears  t^  be  no  dispute  that  the  boose  has  been 

actually  rebuilt  by  the  defendants.  The  plaintiff  says  it  was 
unnecessarily  rebuilt,  but  the  old  structure  was  mostly  if  not 
wholly  a  kaeha  one,  and  liable  to  tumble  down  in  case  of  heavy 
rain  and  required  a  considerable  outlay  each  time  for  repairs. 
It  is  fairly  proved  that  it  fell  down  owing  to  this  cause  some 
8  ^f^een  or  jeventeen  years  before  the  institution  of  the  suit. 
Jhat  being  so,  the  mortgagee  had  the  right  to  rebuild  it  in 
order  to  keep  up  his  security,  and  in  rebuilding  he  was  author- 
ised to  make  it  more  substantial  provided  the  work  was  '*  done 
"  providently  and  no  new  or  expensive  buildings  were  erected 
"  foi:^ purposes  different  from  those  for  which  the  former  build- 
'^ugiiwere  used,"  (Fisher  on  Hortgageif  4th  Edition,  page 
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865).  It  is  not  contended  that  the  reconstrnction  by  the  mort- 
gagee is  open  to  any  of  the  above  objections,  and  it  is  admitted 
before  ns  that,  as  a  result  of  the  improvement,  ihe  rent  has 
increased  and  is  now  Rs.  5  a  month,  the  benefit  of  which  will 
accroe  to  the  mortgagor  on  redemption.  The  case  is  thus 
more  analogous  to  No.  67,  Punjab  Record,  1893,  and  distinguish- 
able from  No.  67,  Punjab  Becord,  1896.  We  hold  that  the  out- 
lay was  a  reasonable  one,  and  that  the  mortgagee  is  entitled 
to  be  recouped  for  it,  at  least  to  the  extent  the  mortgagor  will 
derive  benefit  from  it.  Moreover  plaintiff  was  admittedly  liv- 
ing at  no  great  distance  from  the  house,  and  made  no  objection, 
which  not  only  precludes  him  from  putting  forward  his  present 
contention  under  the  circumstances  of  this  case,  but  clearly 
shows  that  the  expenditure  was  reasonable  and  necessary. 

There  is  considerable  force  in  the  Divisional  Judge's 
reasoning,  based  on  No.  123,  Punjab  Record^  1888,  that  the 
mortgagee  bondjide  believed  himself  to  be  the  owner,  as  the 
time  for  redemption  had  expired,  and,  under  the  terms  of  the 
deed  of  mortgage,  after  the  lapse  of  the  period  fixed,  the  plaint- 
iff's right  of  redemption  was  lost.  Regulation  XVII  of  1806 
was  declared  to  be  in  force  in  the  Punjab  by  Act  IV  of  1872* 
on  28th  March  1879,  after  the  execution  of  the  deed,  and  it 
was  disputed  until  the  doubt  was  set  at  rest  by  No.  117,  Punjab 
Record,  1885,  that  it  was  applicable  to  hoase  property.  But 
this  discussion  need  not  be  carried  further,  as  even  as  a  mort- 
gagee, the  defendant  is  entitled  to  compensation  for  an  im- 
provement of  the  character  he  has  made  in  this  case. 

As  regards  the  amount  of  compensation,  we  do  not  see 
su£Bcient  ground  for  differing  from  the  finding  of  the  Divisional 
Judge.  The  defendant  evidently  claimed  too  much,  while  the 
value  of  the  new  structnres  was  differently  estimated  at  Rs.  424 
and  Rh.  591  by  two  qualified  persons  in  the  Court  of  first  in- 
stance, and  at  Rs.  429-10-0  by  the  commissioner  appointed  by  the 
Divisional  Judge.  The  actual  outlay  incurred  by  ihe  defend- 
ants can  only  be  matter  of  guess,  and  it  is  difiicnlt  to  come  to 
a  valuation  of  the  improvements  at  the  time  of  snifc  regarding 
which  there  would  not  be  room  for  some  difference  of  opinion. 
We  think  all  the  circumstances  considered,  the  value  allowed 
by  the  Divisional  Judge  is  not  excessive  but  proper  and  reason- 
able. 

We  therefore  dismiss  the  appeal  and  the  cross  appeal,  and 
leave  the  parties  to  bear  their  own  costs  in  this  Court. 

Afpial  diimiied. 
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No.  19. 

BBfort  Sir  Charlet  Roe,  KL,  Chief  Judge,  and  Mr.  Juetie^ 
Stogdon. 
I  BAMSUKH  DAS,— (Dbfindint),— APPELLANT, 

AmLLATi  SiDi.  <  VersuM 

(  PAZAL^UD-DIN  AND  OTHERS,— (Pliiktiffs  and 

DiFENDANTs),— BESPONDENTS. 

Case  No.  776  of  1895. 

Pre^Bmption^Morigage  by  conditional  tale^Failure  hy  pre*$fnptT$  to 
tinder  amount  due  on  mortgage  after  notice^  effect  of— Plaintiff  in  pre-emption 
$uit  acting  banami— Joint  euit  for  pre-emption  6y  numerout  oceupaney 
tenants — Price  to  he  paid  hy  pre-emptore  onforeclesure  of  mortgage— Puf^ab 
Lawt  Act,  1872,  Sections  18, 14, 15. 

Eeldy  that  in  the  case  of  a  foreoloenre  of  mortgage  by  oonditional  sale, 
the  failure  on  the  part  of  the  pre-emptor  to  tender  the  amount  due  on  the 
mortgage  after  notice  duly  served  upon  him,  does  not  involve  forfeitnze 
of  hia  right  of  pre-emption,  the  provision  as  to  forfeiture  contained  in 
Section  14  of  the  Pnnjab  Laws  A.ct,  which  deals  with  sales,  having  been 
intentionallj  omitted  in  Section  15  of  the  Act,  which  deals  with  fore- 
oloinrefl. 

Beldy  farther,  that,  though  when  it  is  proved  that  a  plaintiff  in  a 
pre-emption  snit  is  acting  hanami  the  Conrt  shonid  ref  ose  the  nominal 
plaintiff  a  decree,  a  plaintiff  in  snch  a  snit  is  not  disentitled  to  a  decree 
merely  because,  in  order  to  raise  fands  for  the  maintenance  of  his  suit, 
he  has  entered  into  an  agreement  with  other  persons  as  to  what  he  will 
do  with  the  land  if  he  gets  it,  any  sobeeqnent  transfer  of  snch  land  by  the 
plaintiff  after  he  has  obtained  it  giving  rise  to  a  fresh  canse  of  action  to 
the  other  pre-emptors. 

In  a  joint  snit  for  pre-emption  by  several  occupancy  tenants  and  others 
it  was  objected  on  appeal  that  (1)  the  oceupaney  tenants  had  joined 
strangers  in  the  plaint,  (2)  that  plaintiffs  were  not  the  whole  body  of  the 
occupancy  tenants,  and  (8)  that  as  individual  tenants  they  could  not 
combine  their  claims  in  a  single  suit. 

Beld^  that  the  said  objections  were  unfounded.  If  the  list  of 
plaintiffs  included  any  persons  who  were  not  occupancy  tenants,  the 
proper  canse  was  to  take  the  objection  at  the  first  hearing  and  have 
their  names  struck  out,  which  could  be  done  without  altering  the 
plaint  generally  or  affecting  the  right  of  the  remaining  plaintiffs  to  claim 
tJie  whole  property^  Moreover,  as  it  was  not  disputed  that  each  ooon- 
panoy  tenant  could  sue  separately  for  the  whole  property,  or  that  the 
whole  property  would  be  divided  equally  among  those  tenants  who 
succeeded  in  obtaining  a  decree,  there  was  no  reason  why  the  plaintiffs 
could  not  sue  jointly,  even  upon  the  assumption  that  they  did  not  repre- 
sent  the  whole  body  of  the  tenants. 

As  regards  the  price  to  be  paid  by  the  pre-emptor,  held,  that  he  was 
entitled  to  take  the  property  on  foredoanre  on  payment,  not  of  what  WM 
^oajDn  th«  mortg^i^i  bat  of  the  market  value  only. 
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The  mere  fact  that  a  pre*einptor  in  his  eagemeti  to  get  the  lind  and 
to  outbid  others,  had  professed  himself  ready  to  pay  a  sum  considerably 
more  than  the  msrket  Talue,  held^  not  to  amount  to  an  estoppel,  it  being 
established  that  such  statement  did  not  lead  defendant  to  confess  judg- 
ment or  to  do  any  other  act  which  he  would  not  have  done  had  the  state- 
ment not  been  made. 

First  appeal  from  the  order  of  Rati  Muhammad  Ailam,  O.MM,, 
Dittriet  Judge^  Hissar,  dated  lUh  June  1895. 
Grey  and  K.  P.  Roy,  for  appellant. 
Oertel,  for  respondents. 

The  facts  of  the  case  are  fully  stated  in  the  jadgment  of 
the  Coart  delivered  by 

Bob,  C.  J. — We  have  before  as  on  appeal  or  reyision  five  \%>th  Fehy,  1898. 
cases  relating  to  claims  to  pre-emption  in  the  village  of  Darbi 
in  the  Sirsa  tahgil  of  the  Hissar  District. 

That  village  appears  to  be  held  by  a  body  of  proprietors, 
descendants  of  a  common  ancestor,  on  shares,  represented  by 
hiiwcu^  the  total  being  20  biiwas,  or  1  bigha. 

In  1889  Jamal,  one  of  the  proprietors,  sold  for  Rs.  6,675 
out  of  his  shares  3f  hi$wa$  to  Ramsnkh  Das,  btrt  in  1890,  bo 
doubt  to  escape  threatened  suits  for  pre-emption,  Ramsukh 
Das  siold  these  3f  biitcas  to  Nihal  and  other  proprietors  for 
Rs.  7,450.  On  the  same  date  these  men  executed  in  his  favour 
a  mortgage  by  conditional  sale,  to  be  redeemed  in  two  years, 
of  these  8^  bistoas  and  of  1|^  biswae  of  their  own  share,  or  5 
hittooi  in  all  for  Rs.  8,100,  the  consideration  being  the 
Rs.*  7,450  unpaid  purchase  money,  and  Rs.  650  said  to  have 
been  paid  in  cash. 

At  the  same  time  Jamal  mortgaged  2  biiwas  mote  to 
Ramsukh  Das  on  the  same  terms. 

He  also  in  January  1891  mortgaged  another  10  hiiwamit 
to  Ramsukh  Das  on  the  same  terms  for  Rs.  300. 

In  the  mortgages  for  5  bistcas  and  2  buwae  Ramsukh  Das 
issued  notices  of  foreclosure  on  the  mortgagees  id  December 
1892  (applied  for  on  28th  November  1892)  and  on  4th  Septcfm- 
her  1893  (applied  for  on  29th  August)  notices  were  issued 
to  the  pre-emptors  under  Section  13  of  the  Punjab  Laws  Act. 
On  19th  February  1894  two  deeds  of  sale,  one  for  the  5  bistoas 
for  Rs.  15,000,  the  amount  then  due  under  the  terms  of  the  mort- 
gage,  and  one  for  the  2  biswoi  for  Rs.  5,315,  similarly  due, 
were  executed  by  the  mortgagors  in  favour  of  the  mortgagee. 

On  7th  January  1895  Fazal-ud-din  and  other  oecupanoy 
tenants  instituted  two  suita  for  pre-emption  of  the  6  ud  2  .^.^^^  ^  GoOqIc 
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hiiwai,  respectively,  sold  by  the  two  deeds  of  19th  February 
1894,  and  on  15th  February  1895  two  similar  suits  were  insti- 
tuted by  Nazra,  one  of  the  proprietors,  and  a  near  agnate  of 
the  mortgagor-rendors. 

The  District  Judge  dismissed  both  Nazra's  suits  on  the 
ground  that  they  were  coUusiTe,  or  not  l)rought  for  his  own 
benefit,  and  he  decreed  both  the  tenants'  suits  on  payment  of 
what  he  considered  to  be  the  market  value,  vu.,  Rs.  8,900  for 
the  5  hiswas  and  Bs.  3,560  for  the  2  biswas. 

As  regards  the  2  bUwas  both  Nazra  and  Ramsukh  Das 
appealed  to  the  Divisional  Judge,  who  decreed  Nazra's  appeal, 
and  gave  him  pre-emption  on  payment  of  Bs.  3,560,  thus  dis- 
missing Ramsukh  Das'  appeal  and  the  tenants'  suit. 

As  regards  the  5  bistcaij  first  appeals  have  been  filed  in 
this  Court  by  Ramsukh  Das  and  Nazra,  and  as  regards  the  2 
biiwas  there  are  further  appeals  by  Ramsukh  Das  and  the 
tenants. 

Jamal's  mortgage  for  10  biswansii  was  foreclosed  by  Ram- 
sukh Das  through  the  Courts,  and  on  the  final  deci*eo  of  the 
Court,  Bala,  a  proprietor,  sued  for  pre-emption.  His  suit  was 
decreed  by  the  District  Jadge  on  payment  of  Rs.  692,  the 
amount  dae  under  the  mortgage,  and  this  decree  was  upheld 
by  the  Divisional  Judge.  Ramsukh  Das  has  applied  to  this 
Court  for  revision  or  a  further  appeal  under  Section  40  of  the 
PuDJab  Courts  Act,  aud  his  petition  has  been  admitted  for 
hearing  with  the  other  similar  appeals. 

The  ground  of  Ramsukh  Das'  appeal  in  both  cases,  re- 
garding the  5  biiwoi  and  2  biswas  against  both  Nazra  and  the 
tenants,  is  that  the  transaction  of  19th  February  1894  was  not 
an  independent  and  fresh  sale,  but  merely  the  conclusion  by 
mutual  agreement,  instead  of  by  a  formal  suit,  of  the  fore- 
closure proceediugs,  and  that,  as  in  the  course  of  these  pro- 
ceedings, notices  had  been  duly  issued  to  the  pre-emptors,  and 
as  they  failed  to  tender  the  amount  due  on  the  mortgage, 
their  right  to  pre-emption  was  lost.  As  regards  Nazra,  there 
was  the  further  objection  that  his  suits  were  not  bond  fide,  but 
for  the  benefit  of  a  third  party  to  whom  he  had  alienated  the 
property  claimed  in  anticipation  of  a  decree,  aud  as  regards 
the  tenants  there  is  the  further  objection  (1)  that  they  have 
joined  strangers  in  the  plaint,  (2)  that  the  plaintiffs  are  not 
the  whole  body  of  occupancy  tenants,  and  (3)  as  individual 
tenants  they  cannot  combine  their  claims  in  a  single  suit, 
finally  there  is  the  objection  that,  if  either  the  tenants  ot 


MiLiCH  18d8.  ]  OIYIL  JUBQMSNTS— No.  19.  49 

Nasra  are  foand  entitled  to  a  decree,  the  price  stated  ia  the 
deeds  of  19th  February  1894  was  fixed  in  good  faith,  and  is, 
moreover,  not  in  excess  of  the  true  market  Talne  of  the  land 
and  this  has  been  admitted  by  Nazra  himself. 

As  to  the  first  point,  we  agree  with  the  lower  Conrts  that 
the  transaction  of  19th  Febraary  1894  was,  in  fact,  as  stated 
by  the  deeds  themselves,  a  fresh  sale.  It  may  be  trne  that, 
assuming  the  foreclosure  proceedings  to  have  been  regular, 
th^  mortgagors  had  lost  their  title  to  redeem  on  10th  December 
1893,  but  something  still  remained  to  be  done  in  order  to 
transfer  a  complete  proprietary  title  to  the  mortgageoi  and 
the  parties  elected  to  do  this  not  by  a  suit  in  Court,  or  by  a 
mere  acknowledgment  by  the  mortgagors  that  their  rights 
were  extinguished,  but  by  regular  deeds  of  sale. 

But  even  if  we  were  to  regard  the  deeds  of  19th  Februaty 
1894  as  merely  finally  closing  the  foreclosure  proceedings,  we 
should  not  be  prepared  to  hold  either  that  the  suits  were 
barred  by  limitation,  or  that  the  pre-emptors  by  not  tendering 
the  amount  due  on  receipt  of  notice  had  lost  their  right  to 
pre-emption.  As  to  limitation,  as  the  property  sold  was  a 
share  in  joint  undivided  property,  and  so  incapable,  according 
to  many  rulings  of  this  Court,  of  physical  possession,  limitation 
would  be  one  year  from  19th  February  1894. 

As  to  forfeiture  of  right  by  non-tenider,  the  first  Court 
has  given  some  strong  reasons  foe  holding  that  the  notices  were 
not  in  fact  served,  that  they  were  neither  served  on  the  pre-* 
emptors  individually  nor  posted  on  the  village  gate,  or  publicly 
proclaimed.  We  need  not,  however,  discuss  the  evidence  on 
this  pointy  for  we  agree  with  the  contention  of  the  learned 
oonnsel  for  Nazra  that,  even  if  the  notices  were  in  fact  duly 
served,  a  failure  to  tender  the  amount  due  on  a  mortgage 
would  not  involve  forfeiture  of  a  right  of  pre-emption.  As  he 
pomta  out,  there  is  a  great  difference  both  in  the  circumstancee^ 
of  the  case  and  in  the  wording  of  the  law  as  regards  notices 
to  pre-emptors  in  cases  of  sale  and  in  cases  of  foreclosure. 
In  the  case  of  a  sale  the  pre-emptor  may  tender  either  the 
price  demanded  or,  if  he  believes  that  this  was  not  fixed  in 
good  faith,  the  market  value,  and  by  doing  so  he  would  acquire 
an  absolute  right  to  take  the  property  offered  for  sale.  Section 
14  of  the  Punjab  Laws  Act  therefore  very  naturally  provides 
that  if  he  fails  to  make  the  tender,  he  forfeits  his  right 
of  pre-emption.  But  in  the  case  of  a  foreclosure^  the  pre* 
an^tor  has  no  power  to  tender  the  market  value^  he  mutb 
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tender  the  amount  duo  under  the  mortgage,  although  his  right 
of  pre-emption  allows  him  to  demand  the  property  at  its 
market  value,  even  though  this  may  he  considerably  less  than 
the  amount  due  on  the  mortgage.    Also  the  tender  of  even  the 
amount  due  on  the  mortgage  would  give  the  pre-emptor  no 
absolute  right  to  the  property,  the  mortgagor   might   himsell 
redeem  within  the  year  of  grace,  for  the  law   (Section  13) 
distinctly  contemplates  the  issue  of  notice  to  pre-emptors  at  the 
same  time  as  those  to  the  mortgagors.    Even  if  the  mortgagors 
did  not  redeem,  much  would  remain  to  be  done  by  the  pre- 
omptors  before  they  could  obtain  actaal  possession.    We  thus 
find  that  the  provision  as  to  f  oref  eituro  contained  in  Section 
14  (sales)  is  omitted  in  Section  15  (foreclosure  cases)  and 
we  have  no  doubt  that  the  omission  is  intentional. 

Nazra's  right  to  pre-emption,  if  his  suit  is  not  barred  for 
the  reasons  just  considered,  is  admittedly  superior  to  that  of 
the  tenants,  but  it  is  challenged  by  them,  as  well  as  by  defen- 
dant, Ramsukh  Das,  on  the  ground  that  it  is  not  honi  fide. 
The  ground  for  this  allegation  is  that  in  order  to  raise  the 
money  he  was  called  on  by  the  District  Jadge  to  pay  into 
Court,  he  joinsi^  with  others  not  parties  to  the  suit,  some 
of  whom  are  said  not  to  have  any  right  of  pre-emption  in 
mortgaging  not  only  their  own   land,   but   the    land  they 
expect  to  get  in  the  present  case,  to  a  share  in  which  these 
strangers  were  to  be  admitted.    Now  there  may  be  authority 
forholdingthat  when  it  is  proved  that  a  plaintifE  in  a  pre- 
emption suit  is  acting  hanamif  that  is,  that  another  person 
will,  on  the  plea  that  he  is  the  real  purchaser,  be  entitled   to 
take  from  plaintiff  whatever  may  be  decreed  him,  the  Court 
should  refuse  the  nominal  plaintiff  a  decree.    But  there  is  no 
authority  for  holding  that  a  plaintiff  may  not  enter  into  any 
agreement  with  others  as  to  what  he  will  do  with  the  land  if 
he  gets  it,  and  thus  raise  funds  for  the  mailitenance  of  his  suit. 
In  such  a  case  the  plaintiff  is  entitled  to  his  decree,  and  if  after 
obtaining  it  he  proceeds  to  transfer  the  land,  a  fresh  cause  of 
action  will  arise  to  other  pre-emptors.    It  would  obviously  be 
most  inconvenient  and  improper  to  try  suits  for  pre-emption, 
not  on  the  true  issues  of  the  case  itself,  but  on  side  issues  rais- 
ed by  pleas  of  the  defendant  as  to  agreements  alleged  to  have 
beenenteredintoby  the  plaintiff  as  to  the  future  disposal  of 
the  property. 

We  thus  hold  Nasra  entitled  to  a  decree  for  not  only  the 
2  kuuKubat  alio  for  (he  &&iiuNU.    Botitia  still  necoisMry  ta 
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consider  the  claims  of  the  tenants,  for  we  think  that,  if  it  is 
foand  that  they  would  be  entitled  to  a  decree  bat  for  the  decree 
in  faTonr  of  Nazra,  the  proper  conrse  is  not  to  dismiss  their 
snit  entirely,  bnt  to  give  them  a  conditional  deoree  to  take 
effect  only  if  Nasra  fails  to  execute  his  decree. 

We  think  that  the  special  objections  to  the  tenants'  suit 
are  unfounded.  If  the  list  of  plaintiff  included  any  persons 
who  were  not  occapancy  tenants,  the  proper  course  was  to  take 
the  objection  at  the  first  hearing  and  have  their  names  struck 
out.  This  could  be  done  without  altering  the  plaint  generally, 
or  affecting  the  right  of  the  remaining  plaintiff  to  claim,  the 
whole  property.  Nor,  assuming  that  the  plaintiffs  do  not  re- 
present the  whole  body  of  the  tenants,  do  we  see  why  they 
cannot  sue  jointly.  It  is  not  disputed  that  each  occupancy 
tenant  could  bring  a  separate  suit  for  the  whole  property,  or 
that  the  whole  property  would  be  divided  equally  amongst 
those  tenants  who  succeeded  in  obtaining  a  decree.  To  insist 
that  some  fifty  separate  suits  should  be  brought  and  stamp 
paid  on  them,  in  order  to  obtain  a  result,  which  can  be  obtained 
equally  well  in  a  single  suit,  would  be  oyosed  to  the  most 
ordinary  common  sense,  and  could  only  result  in  hopeless 
chaos  and  the  ultimate  defeat  of  the  rights  of  all  the  pre- 
emptors.    We  are,  therefore,  of  opinion  that  the  tenants  should 

also  get  a  deoree  to  be  executed  only  in  case  Nazra  fails  to 

execute  his  decree. 

As  regards  the  price  to  be  paid,  there  can  be  no  question 
of  good  faith.  It  is  perfectly  clear  that  from  first  to  last  the 
action  of  Ramsdkh  Das  has  been  an  elaborate  device  to  defeat 
the  law  of  pre-emption,  and  the  terms  of  the  mortgages  by 
conditional  sale  were  arranged,  not  with  a  view  to  the  mort- 
gage being  redeemed  by  the  mortgagors,  but  in  order  to  create 
such  a  charge  on  the  property  that  it  would  be  impossible  to 
redeem.  We  may  add,  as  already  pointed  out,  that,  even  had 
the  mortgage  been  entered  into  in  the  most  perfect  good  faith, 
the  pre-emptors  would  have  been  entitled  to  take  the  property 
on  foreclosure  on  payment,  not  of  what  was  due  under  the 
terms  of  the  mortgage,  but  of  the  market  value  only. 

As  to  what  is  the  true  market  value,  we  see  no  reason  for 
differing  from  the  concurrent  findings  of  the  lower  Courts • 
This  more  than  covers  the  money  actually  paid  by  Ramsnkh 
Das,  and  is  more  than  thirty  times  the  jama*  As  has  often 
been  pointed  out  an  average  deduced  from  other  sale  deeds  is 
of  little  value,  because  not  only  may  the  quality  of  the  land 
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be  difEerenti  bat  we  can  never  know  what  part  of  the  price 
entered  in  the  deeds  was  really  paid.  The  fact  that  a  canal 
has  oome  or  will  soon  come  to  the  Tillage  may  raise  the  value 
of  the  land  now,  bnt  it  could  not  have  raised  it  much  at  the 
time  the  suits  were  brought. 

It  is  urged  that  Nana  had  no  difficulty  in  raising^ 
Bs.  22,000,  but  this  money  was  raised,  not  only  on  the  security 
of  the  land  in  suit,  but  on  other  land  also. 

It  is  further  urged  that  at  any  rate  Nasra  should  be  made 
to  pay  Bs.  15,000  for  the  5  hiavoi  as  he  admitted  that  this 
was  the  real  value  of  the  land.  But  Nasra  was  certainly 
entitled  to  take  the  land  at  its  market  value,  and  in  his  plaint 
he  distinctly  claimed  to  do  so.  The  fact  that  in  his  eagemeae  ^ 
to  get  the  land  and  to  outbid  the  tenants  he  professed  himself 
ready  to  pay  Bs.  15,000,  cannot  act  as  an  estoppel,  for  his 
statement  did  not  lead  defendant  to  confess  judgment,  or  to 
do  any  other  act  which  he  would  not  have  done  if  the  state- 
ment had  not  been  made. 

Our  decrees  in  the  appeals  before  us  will  therefore  be— 
(1)  a^  ^ygards  the  5  butoai — 

(a)  that  the  order  of  the  District  Judge  dismissing 
Nazra's  suit  be  reversed,  and  that  Nazrabe 
given  a  decree  conditional  on  his  paying  into 
Court,  and  within  three  months  from  this  date^ 
if  he  has  not  already  done  so,  or  if  he  has  with- 
drawn the  money  paid  in,  the  sum  of  Bs.  8,900, 
less  his  costs  in  both  Courts,  which  will  be 
paid  by  Bamsukh  Das,  dbfendant.  The  ten- 
ants will  bear  their  own  costs  in  Nasra's  appeal 
to  this  Court  and  in  the  first  Court  if  they 
were  made  parties  to  his  suit.  If  Nazra  fails 
to  pay  as  above  ordered,  his  suit  will  stand 
dismissed  with  costs  throughout ; 

(h)  the  appeal  of  Bamsukh  Das  against  the  decree 
in  favour  of  the  tenants  be  dismissed  with 
costs,  as  far  as  he  is  concerned,  but  that,  as 
far  as  Naira  is  concerned,  tbe  decree  of  the 
District  Judge  in  favour  of  the  tenants  be  so 
far  modified  that  it  be  directed  that  the  said 
decree  take  effect  only  in  case  Nasra  fails  to 
execute  the  decree  given  him  under  the  preced- 
ing order.  Should  Nasra  ezeeute  that  decree, 
the  plaintilb'l  (teaaate)  suit  will  stand  dii« 
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misfled  in  the  first  Court,  the  parties  bearing 
their  own  costs  in  that  snit : 
(2)  as  regards  the  2  6uuhz«— 

(1)  the  appeal  of  Bamsakh  Das  is  dismissed  with 

costs ; 

(2)  the  appeal  of  the  tenants  is  so  far  accepted  as  it 

is  ordered  that,  if  Nazra  fails  to  execute  the 
decree  given  in  his  favour  by  the  Divisional 
Judge,  the  decree  in  favour  of  plaintiff-tenants 
given  by  the  District  Judge  be  restored  with 
all  subsequent  costs  against  Nazra. 
As  regards  the  petition  for  revision  in  the  case  of  10 
hittDauiiiy  it  is  sufficient  to  say  that  it  is  clear  on  the  above 
findings  that  Bamsukh  Das  is  not,  and  never  was,  a  real  mem- 
ber of  the  proprietary  body,  and  even  if  he  had  been,  there 
ean  be  little  doubt  that  the  plaintiff's  right  would  have  been 
superior  to  his.  His  petition  for  revision  is  dismissed  with  costs. 


No.  20. 

Before  Sir  Charles  Boej  Et,  Chief  Judge,  and  Mr.  Justice 

Siogdon. 

Mrs.  E.  M.  BATES,— (Dkfbndint),— PETITIONEE, 

TeriuB  ^  BivisieN  bids 

Hr.  F.  PBESTAGE,— (Df  ciiSKD,— Pliintiff),— 
RESPONDENT. 

Case  No.  2125  of  1897. 

Death  of  ioU  plakUif  afUr  conclimon  of  €at$  hut  htforo  delivmry  of 
judgment — Doer—  drawn  up  in  favour  of  decea$od,  plaintijf^Materiol  irr$gu* 
UHiy—Civil  Procedure  Code,  1882,  Bectione  366,  866. 

In  a  oertain  case  after  evidence  bad  been  taken  and  argument! 
heard  on  the  28tii  and  29th  September  1897,  tbe  District  Jadge  on  the 
2nd  Kovember  1897  gave  the  (sole)  plaintift  a  decree  for  the  property 
claimed,  and  at  the  foot  of  his  judgment  recorded  the  following  note : — 
*'It  having  been  brought  to  my  knowledge  that  plaintiff  has  died 
''in  the  interim,!  deliver  judgment  notwithstanding,  being  guided  bj 
'*  J.  X.  B.,  XXI,  Bom,,  814,  and  the  authorities  quoted  therein,  defendant's 
"  counsel  agreeing."  Defendant  applied  to  the  Chief  Court  on  the  Beyision 
Side  to  set  aside  the  said  decree. 

Meld,  that  under  the  ciroumstanoeB  of  the  present  case,  there  had 
been  a  disregard  of  the  provisions  of  the  Civil  Procedure  which  had 
matarially  prejudiced  the  defendant,  inasmuch  as  she  could  not  appeal 
agamst  a  dead  perpon,  and  had  no  zight  of  appeal  agamst  his  heirs  who 
wsm  nol  00  tha  veocfrdi  and  wa^  moxeorer  deprived  of  the  possihility  of  the 
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init  being  allowed  to  abate  in  consequence  of  no  application  nnder  SectioD 
365,  CiTil  Procedure  Code,  being  made  within  the  time  allowed  by  law. 

E§ldf  therefore,  that  the  decree  of  the  District  Conrt  mnat  be  wt 
aiide  and  the  case  rem  anded  for  disposal  in  accordance  with  law  with 
reference  to  Sections  365  and  366  of  the  Code. 

Hos,  C.  J. —A  decree  passed  in  fayonr  of,  or  against,  a  dead  person  is 
not  tpfo  facto  a  nullity,  and  all  that  can  be  said  in  snch  a  case  is  that 
there  has  been  a  disregard  of  the  proyisions  of  the  Civil  Prooednre  Code. 
Each  case  must  be  decided  on  its  merits,  and  the  decree  shoold  be  set 
aside  or  maintained,  as  if  the  death  occurred  after  decree,  according  as 
the  disregard  of  procedure  has  or  has  not  materially  prejudiced  the 
parties. 

/.  L,  B.,  XX[  Bom,,  314 ;  I.  i.  B.,  VI  Mad,,  180 ;  /.  L.  B.,  XV Mad.,  399 ; 
I.  L.  B,,  XVII  All.,  478 ;  No.  31,  Punjab  Becord,  1886 ;  No.  7,  Punjab  Bicord, 
1889;  and  No.  78,  Pufijah  Becord,  1891,  referred  to. 

Pitition  for  reviiion  of  the  order  of  Captain  0.  P.  EgertoVy  Diittict 
Judge,  Simla,  dated  2nd  November  1897. 
n.  A.  B.  Uattigan,  for  petitioner. 

The  following  judgments  were  delivered  by  the  learned 
Judges : — 
15tt  F§hy.  1898.  StooDon,  J.— Mr.  Prestage  obtained  a  decree  against  Mr. 
Wallace  for  possession  of  a  bungalow  and  l2j  acres  of  land  in 
Kofcgarh.  In  execution  he  was  resisted  bj  Mrs.  Bates 
claiming  to  be  in  possession  on  her  own  account.  Her  claim 
was,  therefore,  under  Section  331,  Civil  Procedure  Code,  num- 
bered and  registered  as  a  suit  between  Mr.  Prestage,  the  de- 
cree-holder, as  plaintifP,  and  Mrs.  Bates,  the  claimant,  as  de- 
fendant. Evidence  was  taken  and  arguments  were  heard  on 
the  28th  and  29th  September  1897,  on  which  latter  date  judg- 
ment was  postponed.  On  the  2nd  November  1897  the  Court 
gave  Mr.  Prestage  a  decree  for  the  property  claimed,  and  at 
the  foot  of  its  judgment  recorded  the  following  note:— "It 
^'having  been  brought  to  my  knowledge  that  plaintiff  has 
"died  in  the  interim,  I  deliver  judgment  notwithstanding, 
"  being  guided  by  J.  L.  E.,  XXI  Bom.,  314,  and  the.authorities 
i*  quoted  therein,  defendant's  counsel  agreeing." 

Defendant  has  applied  to  this  Court  to  revise  the  decree 
of  the  Disla^ct  Court.  She  has  adopted  this  course  in  pre- 
ference to  appealing  to  the  Divisional  Judge,  because  it  has 
been  held  in  No.  7,  Punjab  Record,  1889,  that  a  decree  passed  by 
inadvertence  against,  or  in  favour  of,  a  dead  party  is  a  nullity, 
from  which  no  appeal  lies.  In  No.  31,  Punjab  Becord,  1886, 
the  representative  of  a  respondent  in  the  lower  Appellate 
Conrt  who  had  died,  and  against  whom  a  decree  was  passed 
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notwithstanding  bis  death,  was  not  allowed  to  appeal  to  this 
Conrt.  No.  78,  Punjab  Eecord,  1891,  is  also  to  a  similar  effect. 

Bama  Charya  and  olhen,  AppellantB  v.  Ananta  Charya  and 
oihm,  BeiponderUt,  I.  JD.  fi.,  XXI  Bom.,  314,  is  similar  to  the 
present  case,  in  that  the  death  occnrred  in  the  intwim  be- 
tween the  conclnsion  of  the  argument  and  the  delivery  of 
jadgment,  but  there  is  this  difference  that  in  Earn  C^rya'f 
case  one  of  the  defendants  died,   while  in  the  present  case  it 
is  the  sole  plaintiff  who  has  died.    The  learned  Judges  of  the 
Bombay  Gonrt  in  their  jadgment  adverted  to  the  practice  of 
the  Eoglidb  Courts,  permitting  jadgment  to  be  entered   nunc 
fro  iunc,  where  the  signing  of  them  has  been  delayed  by  the 
set  of  the  Court,  and  noted  that  such  practice  was  now  con- 
finned  by  order  XVII  R,  3  of  the  High  Court  of  Justice. 
They  did  not,  however,  commit  themselves,  absolutely  to  the 
scceptance    of    the  nune   pro  tune  rule,  but   observed    that 
as  there  was  no  question  of  principle  involved,  they  ought  to 
follow  the   ruling  in  Nama  v.  Manag$r  Parambhatta   and  to 
consider  the  drawing  up  of  the  decree  as  at  the  utmost  merely 
irragular.    They  further  remarked  that  the  legal  representa- 
tives of  the  deceased  defendant  had  not  pointed  out  Jthat  they 
had  been  in  any  way  prejudiced. 

In  my  opinion    the  action    of  the    District  Judge   in 
pusing  a  decree  in  favour  of    a  person  whom  he  knew  to 
he  dead  was  irregular.  He  should  have  adjourned  the  delivery 
of  judgment  in  order  to  enable  the  legal  representative  of  the 
deceased  plaintiff  to  apply  under  Section  365,  Civil  Procedure 
Code,  to  have  his  name  entered  on  the  record  in  the  place  of 
the  deceased  plaintiff.    We  are   not  obliged  to  interfere  in  all 
cases  of  irregularity,  and  Bama   Charya^s  case  is  one  in  which 
an  irregularity  was  half  admitted,  but  held  to  be  immaterial. 
In  that  case  the  Court  of  first  instance  passed  a  decree  award- 
ing a  portion  of  the  plaintiff's  claim.  The  plaintiffs  appealed  to 
the  High  Court.    Arguments  were  heard  on  the  23rd  and  30th 
November    1892.    Defendant  No.   1  died   on  the  12th  June 
1893y  and  the  appeal  was  dismissed  on  the  6th  July  1893, 
The  defendants  had  accepted  the  decree  of  the  first   Court 
and  were  bound  by  it,  and  as  the  High  Conrt  merely^confirmed 
that  decree,  the  legal  representatives  of  defendant  No.  1  could 
not  possibly  have  been  prejudiced   by  the  omission  to  bring 
them  on    the  record.    As  remarked  by  the  learned  Judge 
they  had  no  merits  whatever.    Had  they  had  any,    it  is  very 
possible  tliat  their  objection  would  have  been  entertained.    I 
do  not  iherefece  think  thab  there  is  any  real  eonflict between 
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the  deoiiioa  of  the  Bombay  Court  and  those  of  this  Court,  and 
Bamasami  Ayyangar  v.  Bagiraihi  Ammal,  I.  L.  J8.,  VI  Mad.,  180 ; 
KrUhnayyay,  Unnitia  Begam,  I.  L.  E.,  XV  Mad.^  399,  and 
Imdad  Ali  y.  Jagan  Ld,  I.  L.  B.,  XVII  AU.,  478  ai  482. 
Each  case  most  be  disposed  of  on  its  own  merits.  In  the 
present  case  the  irregularity  appears  to  be  material.  Defend- 
ant cannot  appeal  against  a  dead  person,  and  she  has  no 
right  of  appeal  against  his  heirs,  who  are  not  on  the  record. 
Moreover,  it  is  very  possible  that,  if  the  del  very  of  judgment 
had  been  adjourned,  no  application  under  Section  365,  Civil 
Procedure  Code,  would  have  been  made  within  the  time  limited 
by  law,  and  the  suit  would  have  consequently  abated.  Such 
being  the  case,  I  would  set  aside  the  decree  of  the  District 
Judge  and  remand  the  case  to  him  for  disposal  in  aocordanoe 
with  law  with  reference  to  Sections  365  and  366,  Civil  Proce- 
dure Code.  V 
ISih  Feby.  1898.  Bob,  C.  J.— I  am  prepared  to  concur  in  the  order  proposed. 
I  do  not  think,  as  some  of  the  earlier  decisions  of  this  Court 
seem  to  imply,  that  a  decree  passed  in  favour  of,  or  against,  a 
dead  person,  is  ip90  facto  a  nallity.  All  that  can  be  said  is  that 
there  has  been  a  disregard  of  the  provisions  of  the  Procedure 
Code  and,  in  my  opinion,  the  decree  should  be  set  aside  or 
maintained,  as  if  the  death  occurred  after  decree,  according  as 
the  disregard  of  procedure  has,  or  has  not,  materially  prejudiced 
the  parties. 

Each  case  must  be  decided  on  its  merits.  Ordinarily  if  a 
death  occurs  before  the  trial,  that  is  the  taking  of  evidence  and 
hearing  oi^  argument,  is  concluded,  the  omission  to  bring  oa 
the  record  the  legal  representatives  of  a  deceased  party  muat 
prejudice  them,  as  it  deprives  them  of  an  opportunity  of  being 
beard.  If  the  death  occurs  after  argument  has  been  concluded 
and  the  ease  has  been  adjourned  for  the  delivery  of  judgment 
only,  then,  as  my  learned  colleague  observes,  there  is  a  differ- 
ence between  the  case  of  the  death  of  a  respondent  or  defendant 
and  that  of  a  plaintiff  or  appellant. 

The  omission  to  bring  on  the  record  the  legal  repreientativA 
of  a  deceased  respondent  or  defendant,  could  injure  no  one.  If 
brought  on,  they  could  not  be  heard,  they  would  only  appear 
to  hear  judgment.  And  had  the  death  occurred  immediately 
after  delivery  of  judgment,  the  decree  could  have  been  exe- 
cuted against  them  withoot  further  proceedings.  On  the  other 
hand,  when  the  death  is  that  of  a  plaintiff  or  appellant,  tha 
deCendant  or  respondent  mnab  obviously  be  pteiodiead  by  ili» 
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disregard  of  prooednre,  be  k  deprivad  of  his  chance  of  the  snit 
or  appeal  abating,  and  at  the  very  least  he  mnif  be  pot  to  the 
troable  and  expen-^e  of  findinsr  oat  the  leij*!  representatives 
and  bringing  them  on  the  recird.  Thn^  in  the  present  case 
th^  learned  eoansel  for  the  defend  mt  sajf;  that,  as  far  as  he 
can  ascertain,  the  deceased  plaintiff  hss  left  no  legal  represent* 
ative  in  India,  and  his  legal  representative  is  believed  to  be  a 
widow  residing  in  England,  a idress  anknown.  There  was  thns 
a  very  great  probability  of  the  sait  being  allowed  to  abate,  and. 
it  is  certain  that  very  great  troable  and  expense  wonld  be  caused 
to  defendant,  if  she  had  to  take  the  necessary  Steps  for  dis- 
covering the  legal  representatives  of  the  deceased  plaintifiF  and 
bring  them  on  the  record  for  purposes  of  appeal.  I  do  not  think 
the  nute  by  the  Conrt  of  the  consent  of  defendant's  counsel  to 
delivery  of  judgment,  which  was  probably  given  without  a  full 
knowledge  of  the  diffimlt.y  of  finding  the  legal  representative 
of  the  deceased  plaintiff,  deprives  the  defendant  of  her  right 
to  apply  to  this  Ooort  for  the  relief  to  which,  but  for  tliot 
consent,  she  would  otherwise  be  entitled. 

I  would  only  remark  in  oonclasion  that  I  understand  the 
Bombay  ruling  referred  to  in  these  proceedings  fts  in  no  way 
implying  that  the  nune^  pro  tunr,  principle  of  the  English 
Courts  applies  to  the  Indian  Courts,  to  the  extent  6f 
allowing  them  to  disregard  the  provisions  of  the  Procedure 
Code,  or  of  giving  to  their  decrees  a  date  other  than  what  the 
Code  distinctly  says  they  must  bear.  The  BngliHh  practice  is, 
I  think,  referred  to  only  to  show  that  there  would  be  no  viola- 
tiou  erf  fundamental  principles  in  treating  a  death,  occurring  in 
the  interval  between  the  closing  of  the  hearing  and  the  delivery 
of  judgment,  as  if  it  had  occurred  after  judgment.  Having 
thus  decided  that  the  decree  is  not  ipto  facto  a  unlUty,  the 
Court  proceeded  to  consider  the  meiits  of  the  particular  oMe, 
and  this  in  the  course  I  have  followed  in  this  case. 

Application  altowed. 
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Fall  fiench. 

No.  21. 

Before  Sir  Charles  Roe^  Kt.^  Chief  Judge^  Mr.  Justice 

Friztflle  and  Mr.  Justice  Rtid. 

NARAIN  DAS  AND  ANOTHER,— (Plaintiffs),— 

PETITIONERS, 

Versus 

MANOHAR  LAL  AND  OTHERS,— Difbndants,— 
RESPONDENTS. 

Ca«e  No.  10o2  of  1897. 

Civil  Procedure  Co^e^  1882,  Serf  ions  520,  621,  622,  623,625,  622 -Pmrer 
cf  Cofrt  to  itiqu ire  into  objection  denying  validity  of  a  r^Jeiettce  to  arbitra- 
tion— Bfvinion — PracHcp. 

H^-ldf  by  the  Pull  Bench,  that  it  is  not  competent  to  a  Conrt,  upon  nn 
application,  under  Section  625  of  the  Civil  Procedure  Code,  to  file  Hn  nward^ 
to  inquire  into  and  decide  objections  other  than  those  specified  in  Sections 
520  and  521  of  the  Code. 

It  is  not  thf  inyariable.  though  it  is  the  usual,  practice*  for  a  Hifrh 
Court  to  refuse  to  interfere,  under  Spction  622  of  the  Code,  when  the  party 
professing  to  be*  injured  has  another  remedy  open  to  him. 

No.  134,  Punjab  Rtfcord^  1888,  and  No.  49,  Punjab  Record,  1883,  over- 
ruled. 

Petition  for  revision  of  the  nrhr  of  Paniit  Hari  Kii^hen  Kauly 
Di^friet  Judge,  Lahre,  dated  2iUh  May  1897. 
K.  P.  Roy,  for  petitioner. 
Madan  Gopal,  RobinBon  and  Jaifthi  Ram,  for  respondents. 

The  judgments  of  the  learned  J adges,  who  comprised  the 
Full  Bench,  were  as  follows  : — 

I6th  March  1898.  Rob,  C.  J.— In  this  case  an  application  was  made  to  the 

District  Jodge  of  Lahore  to  file  an  award  under  Section  *525, 
Civil  Procedure  Code,  the  causes  shown  against  filing  it  were 
objections  which  went  to  the  root  of  the  award,  by  denying 
the  validity  of  the  reference.  The  District  Judge  considered 
these  objections  as  not  falling  under  Sections  520,  521,  Civil 
Procedure  Code,  and  he  therefore  declined  to  go  into  them 
on  the  merits^  and  he  rejected  the  application  under  Section 
525,  Civil  Procedure  Code,  directing  the  petitioners  to  ©eek  to 
enforce  their  award  by  a  regular  suit. 

The  Court  has  been  asked  to  revirfe  the  order  of  the  Dis- 
trict Judge,  under  Section  622,  Civil  Procedure  Code,  on  the 
ground  that  the  District  Judge  had  jurisdiction  to  consider  the 
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objections  and  dispose  of  them,  and  as  the  question,  whether  be 
had  or  had  not  this  jurisdiction,  is  one  on  which  the  decisions 
of  the  High  Courts  and  of  this  Court  are  couflictiug,  and  is 
also  one  of  great  importance  and  frequent  recurrence,  the  case 
has  been  referred  to  a  Full  Bench. 

There  can  be  no  question  that  if  the  District  Judge  had 
jurisdiction  to  considei:  the  objections,  his  order  refusing  to  do 
BO  and  dismissing  the  application  is  open  to  revision,  under 
Section  622,  Civil  Procedure  Code.  It  was  urged,  as  a  prelimi- 
nary objection,  that  as  the  petitioners  admitiedly  had  another 
remedy  open  to  them,  viz,,  a  regular  suit,  the  Court  should  follow 
the  invariable  practice  of  all  the  High  Coarte,  and,  as  a  matter 
of  discretion,  ref  nse  to  exercise  its  powers  nnder  Section  622. 

No  doubt  it  is  the  usual  and  proper  course  for  a  High 
Court  to  refuse  to  interfere,  under  Section  622  Civil  Procedure 
Code,  when  the  party  prof essi tig  to  be  injured  has  another 
remedy.  But  it  cannot  be  said  to  be  invariably  the  practice, 
and  it  is  in  fnct  by  the  exercise  of  their  powers  under  Section 
622,  that  the  High  Courts  and  this  Court  have  delivered  their 
jadgments  on  the  point  before  us.  Of  our  power  to  consider 
the  present  application  under  Section  622  there  can  be  no 
qoesrion,  and,  for  the  reasouH  already  stated,  we  have  considered 
it  expedient  to  exercise  that  power. 

The  learned  counsel  for  the  petitioners  puts  the  case 
brie6y  thus : — Although  Section  525,  Civil  Procedure  Codet 
makes  no  provision  for  the  hearing  of  any  objections  other 
than  such  as  are  contained  in  Sections  520,  521,  Civil  Procedure 
Code,  yet  it  is  necessarily  thedaty  of  a  Civil  Court  to  decide 
all  objections  that  are  raised  before  it,  and  unless  it  had 
power  to  deal  with  all  objections  to  applications  under 
Section  525,  Civil  Procedure  Code,  it  would  be  in  the 
power  of  any  one  by  putting  forward  an  objection  not  falling 
under  Sections  520,  521,  Civil  Procedure  Code,  however  uo- 
founded  it  may  be,  to  render  that  section  practically  inopera* 
tire.  This  was  th^  view  taken  by  the  Allahabad  ruling  in  the 
Fall  Bench  decision  reported  at  page  21,  /.  L.  £.,  XVII  AlL^ 
and  followed  in  J.  L.  It,^  XX  M'tti.^  page  89.  It  is  also  urged  that 
the  opinion  of  the  learned  Chief  Justice  of  the  Allahabad  High 
Court,  expressed  in  the  judgment  above  mentioned,  that,  if  the 
general  view  taken  in  that  jndgment  is  not  accepted,  it  may 
still  be  held  that  an  objecti(»n  that  there  has  been  no  legal  re- 
ference to  arbiti-ation,  is  one  falhng  under  Section  520,  Civil 
Procedure  Code,  is  correct. 
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As  regards  the  opposite  view  taken  by  the  Onion tta  High 
Court  Fall  Bench  /.  L,  K.,  KXI  Oalr,,  page  213,  and  by  the  Bom- 
bay Hi^h  Conrtin  I,  L.  R.,  KK  8/)m.,pasfe  596,  it  ia  pointed  oat 
thatthe  qoestion  really  referred  to  the  Fall  Bench  of  tbe  Galcntta 
Oonrt  waj*  whether  obJHOtionn,  which  did  fall  nnder  Sections 
520  or  621,  Civil  Procedare  Code,  coald  be  gone  into,  and 
that  this  was  the  point  decided.  The  farther  opinion  that  objec- 
tions not  falling  under  Sections  520,  521  could  not  be  gone  into 
was  a  mere  obiter  dictum  of  three  Judges,  on  which  the 
other  two  Jadges  forming  the  Fall  Bench  expressed  no  opinion, 
in  fact  one  of  the  two  expressly  reserved  his  opinion. 

As  regards  the  Bombay  High  Court,  it  is  argued  that  tbe 
judgmeats  show  that  the  Jadges  woald  have  followed  tbe 
Calcutta  ruling,  had  they  not  felt  bound  by  previous  decisions 
of  their  own  Court. 

The  two  published  rulings  of  this  Court  (Panjaft  fiecord, 
Nos.  134  of  1888  and  49  oi  1893^  are  in  accordance  with  the 
view  taken  by  the  Allahabad  and  Madras  Courts,  and  it  is 
contended  that  the  unpublished  ruling  of  a  single  Judge,  Mr. 
H.  T.  Rivas,  in  Chambers,  in  C.  M  No.  255  of  1894,  which 
accepted  the  Calcutta  and  Bombay  rulings  as  settling  the 
law,  should  not  be  upheld. 

After  a  full  consideration  of  the  whole  subject,  I  think 
that  it  should  be  upheld.  I  am  quite  unable  to  accept  tbe 
view  taken  by  the  High  Court  of  Allahabad,  that  an  objection 
that  there  has  been  no  valid  reference  or  no  valid  award  ten 
be  brought  under  Section  520,  as  an  objection  that  the  arbi- 
trators have  decided  what  has  not  been  referred  to  them, 
because  nothing  was  in  fact  referred ;  and  there  were  no  arbi* 
trators.  The  meaning  of  Section  520  appears  to  me  perfectly 
plain.  It  assumes  that  there  has  been  a  valid  reference  and 
a  valid  award,  and  a  perusal  of  the  order  of  reference  and  of 
the  award  will  enable  the  Court  to  ascertain  at  once  whether 
the  award  has  omitted  to  decide  anything  referred,  or  has 
decided  more  ttian  was  referred.  If  it  has  done  either  of 
tkeee  two  t>hing8,  then  the  error  is  rectified  by  returning  tbe 
award  for  eompletion  by  adding  a  further  decision  on  the 
points  left  undecided,  or  by  strifcmg  out  the  decision  on  points 
not  referred  to  arbitration.  To  constrne  Section  520  as  autSio- 
rising  the  Court  to  enquire  into  n-l  decide  complicated  ques- 
tions of  law  and  fact,  appears  to  me  opposed  both  to  the  plain 
words  o£  the  section  itself,  and  to  the  whole  spirit  of  tbe  urbi- 
tration  prooeedingi.    That  spirit,  I  .ad«nit«iid.  to  be  tbi*— 
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^ven  the  f aci  that  there  has  been  a  reference  to  arbitration 
and  an  award,  that  award  shall  be  final,  unless  there  has  been 
misfiondact  on  the  part  of  the  arbitrators.  Whether  the 
award  falls  short  of,  or  exceeds,  the  reference,  can  be  seen  at 
once  by  the  Court  and  remedied  under  Section  520 ;  whether 
there  has  or  has  not  been  misconduct  on  the  part  of  the  arbitra- 
tors is  a  simple  question  of  fact,  which  the  Court  should  be  able 
to  decide  without  difficulty.  Accordingly  the  legislature  pro- 
vides that  when  the  Court  has  decided  that  there  has  been  no 
misoonduot  it  shall  go  on  to  pass  judgment  in  accordance  with 
ihe  award,  aad  this  judgment  shall  be  final. 

A  similar  train  of  reasoning  loads  mo  to  reject  the  view 
that  all  objections,  not  coming  under  Sections  520  and  521, 
raised  to  an  application  under   Section   525,   Civil   Procedure 
Code,  must  be  inquired  into  and  disposed  of  by  the  Courb 
ex  ntcesntaie  ret.     In  the  first  place  wo  have  tho  words  of  the 
section  itself,  which  appear  to  me  clearly  to  limit  the  objeo** 
tions  that  can  be  put  forward  to  those  falling  under   Sections 
520,  521.     If  the  legislature  had  intended  that  any  objection  of 
any  kind  might  be  raised,  and,  if  raised,  must  be  inquired  into, 
and  decided,  it  would  probably  have  made   some  provision  for 
this  inquiry  and  decision,  but  it  at  any   rate   would  not  have 
worded  the  section  as  it  stands. 

The  general  power  of  a  Civil  Court  to  decide  all  questions 
raised  before  it  appears  to  me  to  be  inapplicable  for  another 
reason.  The  object  of  Sections  523  to  52(5,  Civil  Procedure 
Code,  is  to  bring  tho  parties  by  a  short  cut  and  a  cheap 
method  to  a  stage  of  a  case  which  is  ordinarily  reached  only 
after  the  institution  of  a  suit.  If  a  suit  were  instituted,  not  to 
enforce  an  award,  but  to  enforce  an  ordinary  claim,  and  the 
parties  agree  to  arbitration,  they  must  all  join  in  a  written 
application  to  this  ef  ect,  (Section  506,  Civil  Procedure  Code). 
It  is  quite  clear  that  if,  at  any  stage  o£  the  suit,  one  party 
alleged  and  another  denied  that  during  the  progress  of  the 
suit  an  agi'cement  to  refer  had  been  made,  the  Court  would 
have  no  power  to  inquire  into  the  point  ^  and  if  it  found 
that'  ihere  had  in  fact  been  an  agreement  make  an  order 
of  reference.  Section  526  provides  that  when  an  application 
under  Sections  523  or  525,  or  an  order  for  referenco  to 
arbitration,  or  for  the  filing  of  an  award,  is  made,  tho  same 
consequences  shall  follow  as  would  have  followed  if  the 
order  had  been  made  at  any  stage  of  a  suit.  It  seems  to 
me  impossible  to  hold  that  a  Coui:t|  doAliug  with  sppUoatiooQ 
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under  Sections  523  and  525,  can  exercise  a  power  of  enquiry 
and  decision,  which  it  could  not  have  exercised  in  the  oouree 
of  a  suit.  The  judgment  of  the  Allahabad  High  Court  con- 
cludes with  the  remark  that,  if  the  Court  gave  judgment  in 
accordance  with  an  award,  after  deciding  disputed  questions 
of  law  or  fact  regarding  the  reference  or  the  making  of  the 
award,  an  appeal  would  lie  against  its  decree.  With  great 
deference  to  the  learned  Judges  who  took  this  view,  I  must 
confess  that  I  can  see  no  reason  whatever  for  it*  In  the  Full 
Bench  ruling  of  this  Court,  Punjab  Record^  No.  74  of  1894,  it 
was  held  that,  when  any  such  objections  are  raised  regarding 
arbitration  proceedings  in  the  course  of  an  ordinary  suit,  the 
judgment  is  none  the  less  a  judgment  following  an  award, 
and  is  not  open  to  appeal.  And,  as  already  noted,  by  Section 
526  a  judgment  follovring  an  award  filed  under  Section  525, 
or  obtained  by  a  reference  under  Section  523,  stands  on 
precisely  the  same  footing.  The  proceedings  of  the  Court 
may  disclose  such  a  material  irregularity  as  would  justify  re- 
vision under  Section  622,  Civil  Procedure  Code.  But  assum- 
ing that  there  has  been  no  material  irregularity,  that  the 
Court  has  understood  the  objections  raised,  taken  evidence, 
where  necessary,  and  decided  them,  I  fail  to  see  how  its  deci- 
sion,  however  erroneous,  can  be  questioned  by  appeal.  The 
Code  provides  no  appeal  against  the  decision  as  an  interlocu- 
tory order,  and,  as  already  stated,  the  judgment  itself  following 
the  award  is  final. 

The  argument  that  it  is  open  to  any  party  by  raising  an 
objection  not  falling  under  Sections  520  and  521,  Civil  Pro- 
cedure Code,  and  however  unfounded  it  may  be,  to  render  the 
provisions  of  Sections  523 — 525  inoperative,  has  not,  I  think, 
much  force.  It  is  admitted  that  if  an  application  under 
Section  523  or  525  is  rejected,  the  person  making  it  has  still 
his  remedy  by  a  regular  suit,  and  the  result  of  driving  him  to 
such  a  suit  by  frivolous  or  unfounded  objections  would  be  that 
the  objector  would  ultimately  luivc  to  pay  the  costs. 

If  such  a  suit  were  brought  the  final  judgment,  if  it 
followed  the  award,  would,  in  my  opinion,  still  be  open  to  an 
appeal,  for  the  finality  given  to  judgments  following  awards 
applies  only  to  cases  where  the  awards  have  been  made  under 
the  special  provisions  of  the  Procedure  Code.  Both  the  person 
seeking  to  enforce,  and  the  person  objecting  to,  an  av^ard 
would  thus  stand  on  an  equal  footing. 

But  if  the  other  view  be  held,  that  the  Court  to  which 
application  is  made  onder  Sections  523  or  525  has  jorisdiotioa 
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to  enqaire  into  and  decide  objections  going  to  the  root  of 
tfao  reference  or  award,  then  there  would  be  a  most  glaring 
ineqaality  in  the  position  of  the  parties.  If  the  objections 
were  adniitted,  the  petitioners,  under  Sections  523  or  525, 
woold  still  have  their  remedy  by  a  regular  suit,  but  if  they 
were  decided  against  the  objectors,  the  latter  would  have  no 
remedy  at  all. 

For  the  above  reasons  I  would  hold  that  the  District 
Jadge  rightly  refused  to  deal  with  the  objections  taken  before 
him,  and  I  would  reject  the  present  application. 

Frizelle,  J.— I  agree  with  the  learned  Chief  Judge.  I  do 
not  see  how  the  Court  could  adjudicate  on  any  objections 
escept  those  mentioned  in  Section  526.  There  is  nothing  in 
Sections  525  or  526  that  allows  it  to  do  so,  and  T  think  it  was 
tLe  intention  of  the  law  that  it  could  not. 

Rkid,  J. — For  the  reasons  given  -by  the  learned  Chief 
Jndge,  1  concur  in  holding  that  the  lower  Court  did  not  fail 
to  exercise  jurisdiction  vested  in  it. 

The  applications  were  finally  disposed  of  by  the  following 
order  : — 

Rob,  C.  J.— In  accordance  with  the  above  judgment  the  ]g^;^  March  1898. 
application  in  both  the  cases  before  us  is  dismissed,  but  as 
the  point  decided  against  the  petitioners  is  one  on  which  the 
High  Courts  are  equally  divided,  and  the  published  judgments 
of  this  Court  are  in  their  favour,  we  direct  that  the  parties 
pay  their  own  costs  in  this  and  in  the  lower  Court. 

Application  dismissed. 

No.  22. 
Before  Sir  Charles  Roe,  Kt.,  Chief  Judge,  and  Mr.  Juitice 

Frizelle. 

JOWALA  SINGH,— (Defendant),— APPELLANT,  n 

Versus  I  Appeliam  Sidi. 

KALA  SINGH,— (Plaintiff),— RESPONDENT.  ) 

Case  No.  1349  of  1895. 

Occupancy  right$f  Bucc^ttaion  to^ Adopted  son— Punjab  Tenancy  AcU 
1887,  Sections  5,  59 — Plea  raised  in  Appellate  Court  Ji  r  theJirsS  time. 

fl«H,  that  a  daiighter*8  bod,  who  has  beeo  adopted,  is  not  entitled,  by 
▼iriae  of  clause  (3)  of  Section  5  of  the  Punjab  Tenancy  Act,  to  saoceed 
to  the  occupancy  rights  of  his  adoptive  father  who  was  a  tenant  under 
the  said  section,  and  that  the  objection  to  such  Eucceseion  can  be  taken 
by  the  male  collaterals  of  the  tenant  as  well  as  ^y  the  landlord. 
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The  prorUo  in  clause  (3)  of  Section  5  of  the  Act  refers  only  to  the 
original  acquisition  of  the  right. 

An  Appellate  Court  is  entitled  to  take  notice  of  a  question  of  law 
wbich  clearly  arises  in  the  case,  oven  though  the  question  may  haro 
been  overlooked  both  by  the  parties  to  the  case  and  by  the  Courts  which 
have  dealt  with  it. 

Further  appeal  from   the   order  of  Colonel  C.  if.  T,  Marshall, 
Divisional  Jvdge^  Lahore  Division,  dated  23rd  April  1895. 

Parkash  Chand,  for  appellant. 

The  judgment  of  the  Court  was  delivered  by 
\7th  Dser.  ]897,  Roe,  C.  J. — In  this  case  the  plaintifE  sued  for  possession 

of  the  land  left  by  Gharibu,  an  occupancy  tenant,  under 
Section  5,  clfkuse  not  given,  of  the  Punjab  Tenancy  Act,  on  the 
ground  that  plaintiff  was  the  daughter's  son  of  Gharibu  and 
had  been  adopted  by  him  in  early  years.  His  suit  was  against 
all  the  male  collaterals  of  Gharibu,  but  the  defence  was 
conducted  by  one  of  them,  Jowala  Singh  only,  who  appears  to 
bo  the  pei*son  in  actual  possession.  His  plea  was  a  denial 
that  plaintiff  was  in  fact  adopted,  and  an  allegation  that  even 
if  the  adoption  did  in  fact  take  place  it  was  iuvalid  by 
custom. 

Both  the  lower  Courts  have  found  both  these  points 
against  defendant,  and  he  appeals  to  this  Court  urging  both  his 
former  pleas  and  the  further  objections  which  he  also 
took  in  the  Divisional  Court,  that  plaintifE  cannot  succeed  under 
Section  59  of  the  Tenancy  Act. 

We  should  not  bo  prepared  to  come  to  a  finding  on  the 
question  of  custom  without  a  further  enquiry,  but  it  is 
unnecessary  to  consider  the  point  until  the  plea  put  fonvard 
on  the  basis  of  the  Tenancy  Act  is  decided. 

We  do  not  think  that  we  can  refuse  to  consider  the  plea 
simply  because  it  was  not  put  forward  by  defendant  in  the 
first  Court.  It  is  not  a  plea  involving  any  fact  within  the 
knowledge  of  defendant,  which  he  could  be  expected  to  put 
forward  without  legal  assistance,  and  when  he  obtained  that 
assistance  he  did  put  it  forward.  It  is  also  to  be  noted  that 
when  he  pleaded  to  the  suit  the  Pull  Bench  ruling  of  this 
Court  published  as  Punjab  Record,  No.  43  of  1895,  had  not  been 
delivei-ed,  and  in  any  case  we  are  not  prepared  to  say  that  an 
Appellate  Court  should  not  take  notice  of  a  question  of  law 
which  clearly  arises  in  the  case,  even  though  the  question 
may  have  been  overlooked  both  by  the  parties  to  the  case  and 
by  the  Courts  Tvhich  have  dealt  with  it*  r^  T 
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This  beiog  the  case  we  are  clearly  of  opinion  that  the 
Full  Bench  Ruling  referred  to  is  fatal  <o  plaintiff's  claim. 
The  only  point  left  open  to  farther  consideration  in  that  caso 
is  whether,  if  a  formal  adoption  under  Hind  a  Law  is  proved 
as  a  fact,  the  adopted  son  might  not  be  regarded  as  a  real  son. 
Such  a  point  cannot  arise  in  the  present  case  for  the  plaintiff, 
a  daughter's  son  could  not  bo  adopted  under  Hindu  Law. 

The  fact  that  Gharibu  was  a  tenant  under  Section  5  of  the 
Tenancy  Act  does  not  alter  the  case.  The  particular  clause 
of  that  .section  under  which  he  obtained  his  right  is  not  stated, 
but  even  supposing  him  to  have  been  a  tenant  under  clauses 
(1),  (2),  the  proviso  in  clause  (3)  that  the  words  in  the  former 
clause  denoting  natural  relationship  include  relationship  by 
customary  adoption  clearly  refer  only  to  the  original  acquisi- 
tion of  the  right.  The  provision  is  that  a  tenant,  to  acquire 
rights  under  Section  5  (I),  (2),  must  at  the  time  of  the 
commencement  of  this  Act  for  more  than  two  generations  in  the 
male  line  of  descent  have  fulfilled  certain  conditions,  and 
no  right  of  occupancy  under  that  section  can  be  acquired  by  ft 
fulfilment  of  its  conditions  subsequently  to  the  passing  of  the 
Act.  It  is  imp>08sible  to  hold  that  any  right  of  succession  to 
a  tenant  under  Section  6  (I),  (2)  is  given  by  clause  (3)  of 
the  section.  Nor  can  it  be  contended  that  the  objection  now 
under  consideration  can  be  entertained  only  when  put  for- 
ward by  a  landlord.  A  male  lineal  descendant  in  the  male 
line  succeeds  under  Section  59  in  preference  to  the  landlord, 
and  if  the  latter  can  exclude  an  adopted  son,  a  fortiori  the  for- 
mer can  do  so. 

"Wie  must,  therefore,  accept  this  appeal,  and  reversing  the 
decisions  of  the  lower  Courts,  direct  that  plaintiff's  claim  be 
dismissed.  But  under  the  circumstances  of  the  pase  we 
direct  that  the  parties  pay  their  own  costs  throughout. 

Aj^eal  allowed, 
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No.  23. 

Before  Mr.  Justice  Chatterji, 

KAHANCHAND,— (Dependant),— PETITIONER, 

Beyision  Side.  ^  Versus 

MUSSAMMAT  INDAR  KAUR,— (Plaintiff),— 
RESPONDENT. 

Case  No.  324  or  1897. 
Small  Came   Court  Act,    1887,    Section    25— SeconrZ    application   for 
yBvision    after  rejection   of  first   application — Civil  Procedure  Code,   1883* 
Sections  622,  623  (b), 

Beldf  that  there  ia  nothing  in  the  Civil  Procedure  Code  or  in  the  Small 
Cause  Courts  Act,  1887,  to  prevent  the  Court  entertaining  a  fresh  petition 
under  Section  25  of  the  latter  Act  after  dismissal  of  a  previous  petition 
imder  the  same  section. 

*  Held,  further,  that  even  if  the  former  order  on  the  previous  petition 
could  be  held  to  be  a  bar  to  the  Court  entertaining  the  sub-iequent 
petition,  the  latter  conld,  and  ought  to,  be  treated  as  one  for  review?  of 
judgment,  falling  under  clause  (6)  of  Section  623  of  the  Civil  Procedure 
Code,  which  is  wide  enough  to  include  unappealable  orders  of  the  Coun 
hearing  the  application,  whatever  may  be  the  status  of  the  Court. 

The  Court  has  inherent  power  to  remedy  injustice  bv  a  reconsidcra* 
tion  of  an  order  passed  by  it,  unless  precluded  by  a  rule  of  procedure  or 
practice. 

Petilionfor  revision  of  the  order  of  Khan  Bahadur  Sheikh  Khuda 
Bakhsh,  Judge,  Small  Cause  Court,  Lahore,  dated  2^rd 
December  1896. 

W.  H.  Rattigan,  Q.  C,  and  Herbert;,  for  petitioner. 

K.  P.  Roy  and  Fazl  Din,  for  respondent. 

The  judgment  of  the  learned  Jadge  was  as  follows  :— 

26ihJany,  1898.  Cuatterji,  J.— As  regards  the  objection  that  this  appli- 

cation  does  nob  lie  as  a  second  application  for  revision  of 
the  decree  of  the  Small  Cause  Court,  I  am  of  opinion  that 
it  does  lie.  The  previous  order  was  given  after  issuing 
notice,  but  it  threw  out  the  former  application  and  do- 
clined  to  exercise  the  Court's  revisional  jurisdiction.  There 
is  nothing  in  the  Code  or  in  the  Provincial  Small  Canse 
Courts  Act.  to  prevent  my  entertaining  a  fresh  petition,  and 
the  practice  pf  the  Court,  so  far  as  I  have  been  able  to 
ascertain  it,  is  in  favour  of  this  view.  So  far  back  as  1885  it 
•was  sanctioned  by  a  Committee  of  three  Judges  in  respect  of 
applications  under  Section  622,  Civil  Procedure  Code,  and  the 
same  principles  apply  to  those   aader   Soation   25   of  th 
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Provincial  Small  Caoso  Courts  Act.  I  have  myself  enter- 
tained second  applications  of  this  nature  occasionally,  and  I 
am  informed  by  Mr.  Jastice  Stogdon  that  he  recollects  an 
inatance  of  this  kind  before  himself. 

I  am  also  disposed  to  think  that  if  the  former  order  can 
be  held  to  be  a  bar  to  mj  coming  to  a  difterent  decision,  the 
present  application  can  and  ought  to  be  treated  as  one  for 
review  of  judgment,  falling  under  the  purview  of  clause  (ft) 
of  Section  623,  Civil  Procedure  Code,  which  is  wide  enough  to 
include  unappealable  orders  of  the  Court  hearing  the  applica- 
tion, whatever  may  be  the  status  of  the  Court. 

Further  I  have  inherent  power  to  remedy  injustice  by  a 
reconsideration  of  ray  order,  unless  precluded  by  a  rule  of 
procedure  or  practice. 

The  preliminar}'  objection  is  therefore  over-ruled. 

I  have  gone  through  the  record  again,  and  considered  the 
ar^fameuts  of  counsel.  I  admitted  this  application  in  the  hope 
that  an  amicable  settlement  might  be  arrived  at  between 
the  parties,  as  the  case  is  one  between  mother  and  son.  This 
hope  has  not  been  fulfilled,  and  both  parties  are  said  to  be 
equally  to  blame. 

Under  the  circumstances  I  must  again  dispose  of  the 
application  in  the  exercise  of  my  powers  under  Section  25  of 
the  Provincial  Small  Cause  Courts  Act.  The  petitioner's 
contention  is  based  on  certain  legal  errors  committed  by  the 
Judge  below.  He  first  held  the  entry  in  the  plaintiff's  book  to 
be  a  promissory  note,  and  inadmissible  for  wantof  suflScient 
stamp,  and  returned  the  plaint  for  amendment.  A  Substan- 
tially identical  plaint  was  subsequently  filed,  and  an  objection 
to  tliis  effect  by  the  defendant  was  over-ruled  by  the  Judge. 
He  then  decreed  the  claim,  believing  the  oral  evidence  as  to  the 
original  advance  of  Rs.  1,300  by  plaintiff  to  defendant,  the 
payment  of  Rs.  200  by  the  latter,  and  his  ji^eement  to 
liquidate  the  balance  in  daily  payments  of  annas  8.  The  oral 
evidence  on  the  last  point  clearly  refers  to  the  transaction  that 
was  entered  in  the  book,  which  has  been  held  to  be  inadmissi- 
ble in  evidence.  In  effect  therefore  the  Judge  has  either 
gone  back  from  his  opinion  that  the  book  entry  was  not 
receivable  in  evidence  as  a  promissory  note,  orttdmitted  oral 
evidence  of  a  transaction  which  has  been  reducefl  to  writing 
in  contravention  of  the  provisions  of  Section  91  of  the  Evidence 
Act.  This'  is  the  substance  of  the  argument  of  petitioner's 
oonnsel,  and  it  is  farther  contended  that  the  defendant  is 
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serioQsly  prejudiced  by  a  finding  of  the  Judge  in  respect  of  a 
matter  which  he  had  no  jarisdiction  to  decide,  viz.,  that 
Es.  1,100  are  due  to  the  plaintiff,  and  that  the  plaintiff  would 
go  on  filing  fresh  suits  in  this  manner,  and  the  present 
decision  would  make  his  defence  res  Judicata  in  future. 

The  legal  errors  of  the  Judge  were  known  to  me  when  I 
passed  the  previous  orders,  and  they  are  hinted  at  in  the 
judgment.  I  nevertheless  exercised  my  discretion,  and  declined 
to  interfere,  because  I  believed  with  the  Judge  that  the 
plaintiff  had  a  just  claim,  and  had  advanced  a  large  sum  of 
money,  Rs.  1,^]00,  to  the  defendant,  and  had  been  repaid  only  a 
small  fraction.  A.fter  giving  every  weight  to  the  arguments 
of  the  learned  counsel  for  the  defendant  I  am  unable  to  see 
that  my  discretion  was  wrongly  or  improperly  exercised. 
The  use  of  my  powers  under  Section  25  should  be  subservient 
to  the  ends  of  justice  and  not  to  defeat  them,  and  it  is  for 
this  reason  that  their  exercise  is  not  compulsory,  but  subject 
to  my  discretion.  Now,  I  fully  concur  with  the  view  of  the 
Judge  on  the  merits  of  the  case.  The  plaintiff's  father  and 
other  reliable  witnesses  depose  to  the  original  loan,  which  is 
supported  by  the  plaintiff's  possession  of  the  Jiundi,  which  her 
money  is  said  to  have  enabled  defendant  to  pay  up.  The  second 
agreement  is  well  established  in  facJ,  whatever  may  be  the 
technical  objections  to  its  being  admitted  in  evidence.  I  am 
unable  thus  to  come  to  a  different  conclusion  on  the  merits  of 
the  plaintiffs'  claim,  and  I  should  be  sorry  to  defeat  it  on  a 
comparatively  unimportant  point  of  adjective  law,  unless  I 
am  compelled  to  do  so. 

I  am  not  at  all  clear  that  the  finding  as  to  Rs.  1,100  being 
still  due  to  plaintiff  would  be  res  Judicata,  or  that  defendant 
has  no  remedy  to  set  aside  that  finding.  But  even  if  such  be 
the  case,  that  is  not,  in  my  opinion,  a  good  ground  for  helping 
him  by  the  use  of  my  revisional  jurisdiction  to  avoid  the 
payment  of  *^hat  I  believe  with  the  Judge  to  be  a  just  debt, 
and  for  relegating  the  plaintiff  to  further  litigation. 

I  therefore  adhere  to  ray  former  order  and  reject  the 
application.  As  there  was  something  to  be  said  for  the 
defendant  on  the  strictly  legal  aspects  of  the  case,  I  direct  the 
parties  to  pay  their  own  costs  of  the  present  proceeding. 

Application  rejected. 
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No.  24. 

Before  Mr.  Justice  Chatter ji  and  Mr.  Justice  Clark. 
SHAD  ALI  KHAN,— (Plaintiff),— APPELLANT,  ^ 

Versus  VAppsllati  8idi. 

ABDUL  GHAFUR  KHAN  AND  OTHERS,—  3 

(Defendants),— RESPONDENTS. 
Case  No.  269  of  1896. 

Custom — Alienation — Distinction  between  gifts  inter  vivos  and  mUs-^ 
Onus  proband! — Pathans  of  Peshawar  District. 

Althoogh  a  proprietor  has,  by  custom,  a  plenary  power  of  alienation 
inter  vivos ^  it  does  not  follow  that  he  has,  by  custom,  a  power  of  alienation 
by  will,  and  the  onus  of  proving  that  ho  has  tho  latber  power  rests  upon 
tho  party  taking  his  stand  on  tho  will,  especially  when  an  alienation  by 
will  is  void  under  the  personal  law  of  the  proprietor. 

The  distinction  between  gifts  inter  vivos  and    wills  discussed  by 
Chatterji,  J. 
First  appeal  from  the  order  of  TT.  B.  BeGourcijy  Esquire^  District 
Judgcy  Peshawar,  dated  2nd  December  1895. 

Lai  Cbaud,  for  appellant. 

Madan  Gopal  and  Umar  Baklisb,  for  respondents. 
The  case  was  remanded  for  farther  inqairy  npon  the  point 
of  costom  by  the  following  order  of  the  Conrt : — 

Chatterji,  J.— Mnhammad  Ibrahim  Khan,  Khan  of  Zaida,  \hih  Feby.  1898. 
died  in  1886,  leaving  three  sons,  Abdal  Ghafnr  Khan  and 
Najaf  Khan,  defendants,  by  one  wife,  and  the  plaintifF,  Shad 
Ali  Khan,  by  another.  The  plaintifE's  mother  died  while  he 
was  a  babe  in  arms,  and  he  was  broaght  np  by  his  mother's 
relations.  The  plaintiff  has  lately  attained  majority,  and  snes 
for  a  half  share  of  tho  property  left  by  his  father  under  the 
rule  of  chundawand. 

The  defendants  plead  that  (I)  tho  deceased  made  a  will, 
which  was  left  in  the  custody  of  the  Reverend  Mr*  Hughes,  by 
which  plaintifiE  was  left  139  kanals  8  marlas  7  sarsais  of  land 
and  a  Persian- wheel  and  two  houses,  and  cannot  claim  anything 
more;  (2)  defendant  No.  I,  as  Khan,  is  entitled  to  all  the  ph)- 
perty,  a  list  of  which  is  attached  to  the  written  statement  per- 
taining to  the  Khanship ;  (3)  defendant  No.  1,  by  tribal  custom, 
18  entitled  to  a  double  share  of  the  paternal  property  as  the 
eldest  son ;  (4)  the  plaintiff  as  the  son  of  a  Hindki  woman  is  en- 
titled only  to  a  half  share  of  what  a  son  by  an  Afghan  wife,  like 
defendant  No.  2  would  get,  which  would  amount  to  105  kanals 
5  marlas  and  two  houses,  bat  has  got  more  under  the  will, 
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(5)  the  plaintiff  has  no  claim  to  tlie  mwo/i,  and  (6)  the  200  kanalg 
at  Garh  Munara  are  the  self-acquired  property  of  defendant 
No.  I.  The  will  set  up  by  defendants  consists  of  two  parts,  i?i»., 
the  original  will,  which  is  dated  17tb  April  1874,  and  a  cudicil 
execDted  on  12th  January  1880. 

The  plaintiff  denies  that  he  is  the  son  of  a  Hindki  woman 
and  traverses  the  other  allegation.  He  also  restricts  his  claim 
to  property  left  by  the  father  and  does  not  ask  for  a  share  in 
the  viuaji  grant  by  Government. 

Only  two  issues  have  been  drawn  and  inquired  into,  viz.^ 
"  (1)  whether  the  will  propounded  was  executed  or  not  by 
*'  Muhammad  Ibrahim  Khan  ?  If  so,  (2)  whether  he  was  or 
**  was  not  ooipipetent  with  reference  to  custom  to  execute  it." 
Pleaders  for  the  parties  appear  to  have  told  the  District  Judge 
that  inquiry  on  these  points  should  be  made  in  the  first 
instance. 

The  District  Judge  has  found  against  the  plaintiff  on  both 
issues,  and  dismissed  his  claim,  except  for  the  land  bequeathed 
to  him  by  the  will.  This  land  is  difficult  to  iind  out,  and  two 
commissions  for  this  purpose  were  unsuccessful.  The  District 
Judge  has  finally  left  the  matter  to  be  ascertained  in  execution 
of  decree. 

The  plaintiff  appeals  challenging  the  finding  of  the  lower 
Court  on  both  issues. 

As  regards  the  execution  of  the  will,  we  see  no  reason 
after  going  through  the  evidence,  for  differing  from  the 
opinion  of  the  District  Judge.  The  witnesses  produced  by 
defendants  on  this  point  are  men  of  respectability,  and  three 
of  them  appear  to  be  Christians,  whose  testimony,  in  a  dispute 
of  this  character,  may  be  fairly  assumed  to  be  impartial.  The 
original  will  is  signed  by  the  deceased,  but  the  body  of  it 
written  by  someone  else,  but  the  entire  codicil  is  in  the 
deceased's  handwriting.  We  have  seen  the  documents  in 
original,  and  ^n  find  no  grounds  for  suspecting  their  genuine- 
ness. Muhammad  Shuaib  and  Unwan-ud-din  depose  to  re- 
cognizing the  handwriting  of  Muhammad  Ibrahim  Khan  in 
the  codicil,  and  his  signature  under  the  will.  Yusaf  Ali,  an 
attesting  witness  to  the  former,  deposes  to  its  havinf^  been 
written  in  Jiia  presence.  The  codicil  is  also  attested  by  the 
Reverend  Mr.  W.  Jukes,  and  Tusaf  Ali  further  speaks  to  his 
having  signed  before  him.  Imam  Shah  and  Aziz-ud-din 
recognize  the  signature  of  Mr.  Jukes,  and  also  an  endorsement 
by  the  Reverend  Mr.  Thwaites  in  English,  to  the  effect  that  the 
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will  bad  been  left  at  tbe  Mission,  and  was  given  to  tbe  agent 
of  defendant  No.  1  by  bis  instrnctions.  Tbe  will  and  codicil  are 
written  on  two  sides  of  a  stamp  papec  of  the  value  of  Re.  1, 
and  tbey  remained  in  tbe  cnstody  of  tbe  Pesbawar  mission- 
aries since  the  execution  of  tbe  first  by  tbo  deceased  nntil  15tb 
June  1894  Tbey  were  prodaced  in  tbe  mutation  proceedings 
on  bis  death,  and  are  referred  to  in  them.  There  is  absolately 
no  reason  to  doubt  that  both  tbe  documents  were  duly  exe- 
cuted by  Muhammad  Ibrahim  Khan,  and  we  accordingly 
concur  with  the  District  Judge,  and  decide  tbe  first  ground  of 
appeal  against  tbe  appellant. 

Tbe  second  issue  is,  as  the  District  Judge  rightly  says,  tbe 
most  important  issue  in  the  present  inquiry.  We  also  concur 
with  him  that  the  will  is  not  bad  on  tbe  ground  of  undue 
influence.  No  such  plea  was  specifically  raised,  as  it  should 
have  been,  and  the  plaintifF  is  by  the  yery  nature  of  bis 
statement  as  regards  the  will,  vU.,  that  he  was  ignorant  of  its 
execution,  precluded  from  putting  forward  such  a  contention. 
There  is  no  evidence,  and  there  are  no  circumstances,  giving 
the  least  support  to  anything  that  the  mind  of  the  testator 
was  improperly  influenced  to  make  the  present  disposition  of 
his  property. 

It  remains  to  be  seen  whether  the  will  is  valid  by  custom. 
It  is  admitted  that  the  will  is  bad  under  Mubammadan  Law. 
Tbe  District  Judge  did  not  lay  down  on  whom  the  burden  of 
proof  lay  as  regards  tbe  second  issue,  though  be  stated  in  bis 
order  of  13tb  June  1895  that  it  would  be  fixed  at  tbe  next 
bearing  when  the  parties  filed  their  documentary  evidence. 
•  But  the  defendants  were  made  to  produce  their  evidence  first, 
though  the  District  Judge  in  bis  judgment  considered  it 
unnecessary  to  decide  on  whom  the  onus  lay,  as  he  was  satis- 
fied that  the  owner  bad,  according  to  the  settlement  record, 
plenary  power  of  alienation,  generally  speaking,  and  that  such 
power  bad  been  exercised  by  will  over  and  over  again. 

We  are  of  opinion,  however,  that  the  question  of  anu$ 
cannot  be  altogether  ignored,  and  that  it  rests  on  tbe  party 
taking  bis  stand  on  tbe  will.  The  District  Judge  is  wrong  in 
saying  tbat:cu8tomary  law  makes  no  distinction  between  the 
power  of  making  alienations  inter  vivos,  and  of  making  those 
which  are  to  take  effect  after  death.  The  distinction  has  been 
repeatedly  pointed  out  in  several  recent  decisions  of  this  Court 
There  is|no  good  ground  for  the  District  Judge's  opinion  that 
tbe  remark  in  No.  90,  Punjab  B^corcJ,  1891,  relating  to  tbe 
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distinction  between  wills  and  gifts  in  Cnstomary  law  is  extra 
judicial.  It  is  a  deduction  made  from  certain  authorities 
preyionsly  quoted  in  the  judgment,  and  is  part  of  the  reason- 
ing on  which  the  final  decision  in  the  case  is  founded.  In 
No.  88,  Punjab  Record^  1895,  the  difference  between  the  power 
of  gift  inter  vivos  and  that  by  will  is  explained.  See  also 
No.  83,  Punjab  Becord,  1895.  The  whole  subject  is  fully 
discussed,  and  the  principles  of  distinction  ably  summarised 
in  Roe  and  Battigan's  Tribal  Law,  pages  25, 81  and  124, 
125.  In  page  81  the  learned  authors,  speaking  of  wills  among 
agricultural  communities,  say  :  *'  Not  one  man  in  a  hundred, 
''  or  even  in  a  thousand,  is  capable  of  drawing  np,  or  even  of 
''  dictating  a  proper  will,  and  to  admit  oral  wills  would  be  an 
**  absurdity.  Nor  cao  it  be  said  that  the  power  of  disposing 
''  of  property  by  will  should  be  regarded  as  the  same  as  that 
''  of  gifts  inter  vivos.  By  a  gift  a  man  injures  himself  as  well 
"as  his  heirs,  by  a  will  he  injures  his  heirs  only.  Tribal 
''  custom  universally  insists  on  a  gift  being  accompanied  by 
"  possession,  just  as  it  insists  on  the  public  notification  of  an 
"  heir  by  adoption.  "  Another  ground  for  making  the  distinc- 
tion between  the  two  kinds  of  alienation  in  such  communities 
is  this.  When  a  man  gifts  property  in  his  lifetime,  he  is  able 
t^o  perfect  it  by  possession,  which  is  an  important  element  in 
the  acquisition  of  title,  particularly  in  an  archaic  state  of 
society.  But  when  the  donor  is  dead,  and  is  unable  persomvlly 
t^o  give  effect  to  his  act,  how  is  the  donee  to  obtain  possession 
of  the  thing  gifted  P 

His  title  does  not  accrue  until  after  the  donor's  death,  by 
which  all  the  latter's  rights  in  his  property  pass  to  his  heirs. 
The  donee  thus  can  get  nothing  unless  there  is  some  special 
agency  to  give  effect  to  the  donor's  last  wishes.  Again  a  gift 
without  possession  avails  nothing  against  the  donor  or  his 
heirs,  but  this  rule  must  be  abrogated  before  a  gift  to  take 
effect  after  death  can  be  enforced.  These  are  essential  differ- 
ences in  the  nature  of  the  two  kinds  of  gift,  and  it  is  wrong  to 
assume  that  in  Customary  Law  the  concession  of  the  power  of 
making  gifts  inter  vivos  necessarily  implies  concession  of  the 
power  of  making  gifts  by  will. 

Among  Afghans  of  the  Peshawar  District,  land  is  obviously 
held  on  tribal  principles,  but  owing  to  a  variety  of  causes 
the  power  of  alienation  inter  vivos  is  more  plenary  than  among 
agricultural  tribes  in  other  parts  of  the  Punjab,  particularly 
its    central  and  eastern    districts^    The  Bitoa/'i-am  lays  it 
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down,  and  the  report  of  the  Regular  Settlement,  paragraph  604, 
admits  that  the  entry  accords  with  actual  practice.  This  was 
also  further  recognized  in  No.  23,  Punjab  Eeeord,  1893,  though 
the  dictum  is  not  absolutely  binding,  as  the  case  was  one  from 
Hazara  District.  The  Biwaj-uam^  however,  makes  a  writing 
and  possession  essential  conditions  of  validity,  and  this  neces- 
sarily excludes  wills  which  are  not  mentioned.  There  are  also 
at  least  two  published  cases  in  which  wills  have  been  upheld 
among  Pathans  of  the  Peshawar  District,  oi?.,  94,  Punjab  Record^ 
1884,  and  44,  Pun;ab  Beeord,  1 897.  But  they  related  to  Ehalils  of 
the  Peshawar  tdhsil^  and  the  wills  were  of  a  different  character. 
They  were  gifts  by  childless  proprietors  in  favour  of  persons 
related  through  females  in  the  presence  of  somewhat  distant 
agnates.  They  were  upheld,  as  the  custom  was  found  established 
by  instances,  and  in  the  first  case  the  Court  expressly 
guarded  itself  against  its  being  treated  as  an  authority  on  the 
question  of  the  power  of  a  testator  in  the  presence  of  sons. 
In  the  second  case  some  instances  of  wills  were  quoted  partly 
analogous  to  the  present  one,  and  the  defendant  is  entitled  to 
the  benefit  of  both  precedents  so  far  as  they  bear  on  the  prob- 
ability of  Muhammad  Ibrahim  Khan,  a  Yusafzai  Pathan,  in 
the  ilaka  of  TJthman,  where  the  parties  reside,  having  the 
power  of  testation  he  has  exercised.  But  taking  the  entry 
in  the  Riwayi-am  and  tho  general  principles  above  adverted 
to,  which  should  govern  such  an  inquiry,  we  think  the  onui 
lies  on  the  defendants,  who  take  their  stand  on  the  will,  to 
prove  that  it  is  valid. 

We  do  not  wish,  however,  to  lay  any  undue  stress  on  this 
point,  but  merely  to  define  the  lines  on  which  the  inquiry 
should  proceed.  The  main  object  is  to  enable  the  parties  to 
understand  their  positiou,  so  that  they  may  be  able  to  pro- 
dnco  all  their  evidence,  and  a  decision  proceeding  simply 
upon  such  a  point  is  justifiable  only  when  it  is  not  possible 
to  pronounce  a  positive  opinion  on  the  evidence. 

Now,  proceeding  on  these  principles^  we  have  great 
difficulty  in  deciding  the  case  on  the  present  record,  unless 
ire  adopt  the  unsatisfactory  expedient  of  disposing  of  it  on 
the  question  of  onus.  We  say  unsatisfactory  as  the  point  in*  • 
volved  in  this  issue  is  one  of  great  importance,  and  the  case 
itself  is  of  large  value.  The  oral]  evidence  is  of  little  weight 
in  a  matter  of  this  kind,  and  as  the  witnesses  belong  to  the 
Peshawar  District  and  are  Pathans,  a  large  element  of  party 
spirit  onderliea  tho  evidenco  they  give,  for  which  allowance 
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has  to  be  made.  The  precedents  qaoted  need  not  be  noticed 
in  detail  at  present,  as  we  mean  to  order  further  iuqnirj- 
Every  instance  that  rests  on  purely  oral  testimony  ought  to 
be  carefnlly  sifted,  and  wherever  possible  the  Court  ought  to 
come  to  a  finding,  (I)  whether  it  has  any  bearing  on  the 
question  involved  in  the  second  issue,  and  (2)  how  far  it  is 
proved.  Before  us  counsel  on  both  sides  referred  to  a  large 
number  of  instances  culled  from  the  oral  evidence,  but  they 
have  not  been  discussed  by  the  District  Judge,  and  we  are 
therefore  left  without  his  assistance  in  coming  to  a  decision  as 
to  their  value.  The  instances  resting  on  documentary  evidence, 
vif.,  records  of  Civil  and  Revenue  cases,  are  too  few  to  enable 
us  to  pronounce  a  decided  opinion  afiirming  or  negativing  the 
father's  right,  by  custom,  among  this  class  of  Pathans  in  that 
part  of  Peshawar,  to  make  a  distribution  of  property  by  will 
at  his  pleasure  among  his  sons.  We  refrain  from  considering 
them  in  detail  at  present,  but  we  may  point  out  that,  so  far  as 
the  records  before  us  show,  the  District  Judge  appears  to  be 
incorrect  in  saying  that  the  mutation  of  Ajab  Khan's  property 
was  made  according  to  his  will.  The  Assistant  Commissioner, 
no  doubt,  on  22nd  January  1885,  gave  such  an  order,  but  it 
was  set  aside  by  the  Deputy  Commissioner  on  20th  March 
1885,  and  mutation  was  directed  to  be  made  jointly  in  the 
names  of  all  the  sons  in  equal  shares  till  their  dispute  was 
settled  by  the  Civil  Court.  On  28th  April  1885  the  Commis- 
sioner upheld  this  order. 

Some  of  the  witnesses  attempt  to  make  a  distinction  be- 
tween the  custom  of  Khans  and  of  ordinary  Pathans.  This 
should  be  borne  in  mind  in  making  the  inquiry. 

Defendants'  counsel  asserted  before  us  that  most  of  the  pro- 
perty  claimed  appertains  to  the  Khanship,  that  defendant  No.  1 
is  exclusively  entitled  to  the  same,  and  that  the  will,  so  far  from 
injuring  the  plaintiff,  gives  him  more  than  he  would  be  other- 
wise entitled  to.  It  is  important  to  decide  this  question  also 
at  this  stage,  and  in  fact  all  the  other  issues  raised  by  the 
pleadings  now  that  the  case  has  to  go  back,  so  that  it  may  bo 
ready  for  final  decision  when  the  return  comes. 

Wo  remand  the  case  to  the  lower  Court  to  make  a  full 
and  exhaustive  inquiry  as  regards  the  second  issue.  The 
parties  should  bo  allowed  every  opportunity  to  produce  all  the 
evidence  they  oonsider  necessary,  and  wo  suggest  to  the 
Court  to  send  for  of  its  own  motion  and  examine  persons  of 
respectability    and  known     probity  and  impartiality,  whose 
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opinions  on  the  point  of  cnstom  woald  be  relevant  under 
Sections  48  and  49  of  the  Evidence  Act,  and  valuable  as  guides 
for  decision.  The  other  issues  arising  in  the  case  should  also 
be  framed,  inquired  into  and  found  upon. 

The  return  of  the  lower  Court  will  be  submitted   with  all 
reasonable  despatch. 

BefarB  Mr.  Justice  Chatter ji  and  Mr.  Justice  Clark, 

NIZAM  DIN  AND  OTHERS,— (Plaintiffs),— 
APPELLANTS, 

^«''*«*'  J-APPBLLATJ!;  Side. 

JAGAT  SINGH,  Minor,  through  KBSAR  SINGH  AND 

ANOTHER,— (Defendants),— RESPONDENTS. 

Case  No.  716  of  1895. 

Custom — Adoption  of  daaghter's  son^Ghumman  Jat$  of  Sialkot 
DUtrict — Ferv9riion  of  next  collateraU  to  Muhammadanism, 

According  to  the  Riwaj-i'om  of  the  Sialkot  District,  it  is  competent 
to  a  Ghiunman  Jat  to  adopt  his  daughter's  son,  but  a  nephew  has  a  prior 
right  to  be  adopted.  Whore,  however,  the  nephews  had  perverted  to 
MohammadaDism,  held^  that  it  lay  upon  them  to  prove  that  they  wero 
entitled  to  be  adopted  in  preference  to  a  daughter's  son  and  that  their 
existence  rendered  the  adoption  of  such  daughter's  son  invaUd,  and  that 
they  had  failed  to  prove  this. 

Found,  under  the  oircnmstances  of  the  case,  that  the  factum  of  adop- 
tion had  been  sufficiently  proved. 

Further  appeal  from  the  order  of  A,  Christie^  Esquire^  Divisional 
Judge,  Sialkot  Division,  dated  ilth  April  1895. 
Ganpat  Rai,  for  appellants. 
MortoD,  for  respondents. 
The  judgment  of  the  Court  was  deiivei'ed  by 

Clark,  J.-  17^^  y^jy^  jggg. 

MEHTAB  SINGH. 


I  I 

Mnsst.  Chaodan — Gulab  Singh.  Rukn  Din. 

defeodaDt  No.  1.  | 


Daughter.  Fatteh  Din,  &c., 

I  plaintiffs. 

Jagat  Singh, 
defondaot  No.  2. 

On  5th  September  1887  Oulab  Singh  execute  and  regis* 

tered  a  deed  of  adoption  in  favour  of  Jagat  Singh.    Plaintiffs 

sue  to  have  the  deed  cancelled. 
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The  Orst  question  is  the  factam  of  adoption.  Galab  Singh 
never  cancelled  tbe  deed  of  5th  September  1887,  though  ho 
did  not  die  until  1894  ;  he  gave  mutation  of  names  to  Jagat 
Singh ;  Jagat  Singh,  both  before  and  after,  lived  in  his  house, 
he  was  his  daughter's  sou,  and  his  next  collaterals  had  turned 
Muhammadans. 

The  adoption  is  sufficiently  proved  by  the  deed  and  the 
treatment. 

The  next  question  is  the  validity  of  the  adoption. 

The  parties  are  Ghumman  Jats  of  the  Sialkot  District. 

By  the  RitoaJ-i-am  a  Ghummati  Jat  can  adopt  his  daugh- 
ter's son,  but  a  nephew  has  a  prior  right.  Nor  is  the  right  of 
adoption  denied  in  the  plaint,  what  is  alleged  there  is  that  a 
daughter's  son  could  not  be  adopted  in  the  presence  of  plain- 
tiffs, the  question  then  is  whether  plaintiffs,  having  become 
Muhammadans,  could  still  claim  to  be  adopted  by  Gulab 
Singh,  and  exclude  Jagat  Singh  from  adoption.  No  precedents 
ore  quoted  on  the  point,  nor  is  it  likely  that  precedents  would 
be  forthcoming. 

The  question  of  loss  of  right  to  succession  on  account  of 
change  of  religion  (Act  XXI  of  1850),  does  not  arise,  the 
question  is  of  the  right  to  be  adopted. 

To  expect  a  Jat  Sikh  to  adopt  a  Muhammadan  pervert  is 
out  of  the  question  :  one  of  the  main  objects  in  adoption  is, 
under  the  Customary  Law  of  the  Panjab,  for  a  sonless  man  to 
procure  some  one  to  attend  and  care  for  him,  or,  as  Sir  C.  Boe 
says,  page  93  of  his  book  on  Tribal  Law,  it  is  founded  on  the 
practical  benefit  of  companionship  and  assistance.  There  could 
bo  no  community  of  living  and  very  little  companionship  and 
assistance  between  the  adopter  and  adopted  in  such  a  case. 

It  is  hardly  conceivable  that  custom  should  require  Ghilab 
Singh  to  adopt  plaintiffs,  if  he  wanted  to  make  an  adoption. 
A  custom  represents  the  general  wish  and  practice  of  a  com- 
munity :  a  body  of  Sikhs  would  not  be  likely  to  admit  the  rights 
of  adoption  of  a  pervert,  who  had  offended  tho  whole  community 
by  his  perversion,  in  preference  to  a  daughter's  son. 

It  was  the  "  brotherhood  *'  which  originally  expounded  and 
enforced  custom,  and  it  cannot  be  supposed  that  they  would 
admit  a  pervei^'s  claim  to  adoption. 

We  think  under  the  circumstances  that  it  lay  upon  plain- 
tiffs to  prove  that  they  were  entitled  to  be  adopted  in  prefer- 
ence to  a  daughter's  son,  and  that  their  existence  rendered  tho 
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adoption  of  a  daughter's  son  invalid,  and  we  think  that  they 
have  failed  to  prove  this. 

We  dismiss  the  appeal  with  costs. 

Appeal  dtemiised. 


No.  26. 

Before  Mr.  Justice  Frizelle. 

LALA  HAR  BHAJ,—(Plaintiff),— APPELLAUTS, 

Versus  )  Appbllatb  Side. 

BHANA,— (Dependant),— RESPONDENT. 
Case  No.  976  of  1897. 

Custody  of  minor— Marriage  of  minor  without  consent  of  fatemal  rela- 
tions-^Respective  rights  of  minor's  husband  and  paternal  uncle, 

A  minor  girl^  aged  about  8  years,  ^hose  father  was  A&Ad  aod  whose 
mother  cocid  not  be  found,  was  given  in  marriage  to  respondent  by  her 
maternal  grandmother  without  the  consent  of  appellant,  the  minor'a 
paternal  node.  The  latter  applied  for  the  goardianship  of  the  minor, 
but  the  District  Jadge  dismissed  his  application  on  the  grpand  that,  if  the 
marriage  was  nolawfal  by  reason  of  the  grandmother's  incompetenpy  to 
celebrate  it,  applicant  was  "at  liberty  to  seek  his  remedy  inaOivil  Court." 

Heldj  that  the  right  of  giving  the  minor  in  marriage  lay  with  the 
Appellant,  and  that  even  if  a  marriage  had  taken  plaoe  between  req>ond^t 
and  the  minor,  the  respondent  did  not  thereby  acquire  the  r^ht  of 
guardianship  when  the  paternal  relations  did  not  consent  to  the   matriage* 

Miscellaneous  appeal  from  the  order  of  Biwan  Lakhmi  Das^  Addi* 
tional  District  Judge,  Sialkot^  dated  22nd  July  }887. 
Parkash  Chand,  for  appellant. 
The  jadgment  of  the  learned  Judge  was  as  follows  :?— 

Pbizblle,  J. — The  case  has  not  been  well  inquired  into  by  i7^j  Fehv.  1898. 
the  lower  Court,  but  it  is  perfectly  clear  that  its  order  is 
wrong.  Mussammat  Hukmi  now  before  the  Court  is  a  child  of 
about  8  years  of  age.  Appellant  is  her  father's  brother.  Her 
mother's  whereabouts,  it  is  admitted,  are  not  known.  With- 
out appellant's  consent  or  that  of  any  of  the  other  paternal  re- 
lations, the  maternal  grandmother  has  married  her  tp  respoAfl- 
ent,  a  man  who  looks  about  30  years  of  age.  ^y  law  fip- 
pellant  has  a  superior  right  of  guardianship  to  the  maternal 
grandmother,  the  mother  having  abandoned  the  girL  The  right 
of  giving  the  girl  in  marriage  lay  with  appellant,  and  the 
other  paternal  relations,  and  even  if  a  marriage  has  taken  place 
between  respondent  and  the  minor,  this  does  not  give  »^ond- 
^nt  the  right  of  guardianship,  wheq  the  paternal  relations  did 
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not  consent  to  tbe  marriage.  Tbe  conduct  of  tbe  maternal 
p^ndmother  in  giving  Bach  a  child  in  marriage  to  a  man  of  30, 
and  the  conduct  of  the  latter  in  taking  such  a  child  in  mar- 
riage ivithont  the  consent  of  those  who  had  the  right  to  dispose 
of  her,  disentitle  both  respondent  and  the  maternal  grandmother 
to  any  right  of  guardianship.  I  reverse  the  order  of  the  lower 
Court  and  appoint  appellant  guardian  of  the  minor's  peraon. 
There  is  no  necessity  to  pass  any  order  as  to  the  property.  Be* 
spondent  to  pay  costs  in  both  Courts. 


No.  27. 
Before  Mr,  Justice  Chatterji  and  Mr.  Justice  Clark. 
:  BALLIA  RAM,— (Plaintiff),--APPELLANT, 

Appbllate  8iDE.i  Versui 

[     MUSSAMMAT  VED  KAUR  AND  OTHERS,— (Defen- 
DAifrs),— RESPONDENTS. 
Case  No.  1133  of  lb95. 

Will,  con$truction  of—Principlei  of  construction — BequeU  to  Ilindu 
widow  as  malih — Presumption  as  to  nature  of  bequest  to  Hindu  female. 

Although  in  conBtrtuDg  a  will,  the  Court  should  endeayoor  to  gather 
the  intention  of  the  testator  from  the  words  actually  employed  by  him, 
it  is  quite  legitimate  (subject  to  the  express  terms  of  the  will)  in  construing 
the  will  of  a  Hindu  with  reference  to  a  bequest  in  favour  of  a  female  to 
take  into  consideration  what  are  known  to  be  the  ordinary  notions  and 
wishes  of  Hindus  with  respect  to  the  devolution  of  property.  Ordinarily, 
their  ideas  are  repugnant  to  giving  a  female  a  power  of  alienation  OTer  im- 
moTeable  property,  especially  if  it  is  ancestral,  and  it  may,  therefore,  be 
properly  presumed,  in  the  absence  of  clear  indications  to  the  contrary,  that 
a  devise  of  such  property  to  a  Hindu  female  does  not  confer  an  estate  of 
inheritance,  but  only  a  life  estate  or  a  widow's  estate  as  understood  by 
Hindu  Law.  Nor  is  it  a  necessary  result  from  the  use  of  the  term  malik 
in  respect  of  a  Hindu  female  to  whom  a  bequest  is  made,  that  she  should 
bo  considered  the  absolute  owner  of  the  property  so  bequeathed  to  her. 

Applying  the  above  principles  of  construction  to  the  terms  of  the  will 
in  the  present  c&fe,  the  Court  held  that,  as  the  words  used  by  the  testator 
on  the  whole  admitted  of  the  interpretation  that  it  was  intended  to  give 
merely  a  life  estate  or  a  widow's  estate  to  the  female  devisee,  such  inter- 
pretation should  have  preference. 

Fwriher  appeal  from  the  order  of  Khan  Muhammad  Hayat  Khan^ 
C.S.Lf  Additional  Divieional  Judge^  Amrilsar  Division,  at 
JuUundut,  dated  26th  July  1895. 

Fazal  Did,  for  appellant. 

Lai  Chand  and  Ishwar  Das,  for  respondents^ 
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The  facts  of  the  case  and  the  material  terms  of  the  will 
are  fully  stated  in  the  judgment  of  the  Court,  which  was 
delivered  by 

Cbattebji,  J;— One  Dasu  Mai,  an  Arora  resident  of  Amrit-  *^'*  ^^^V*  *898. 
sar,  made  a  will  on  4th  February  1878,  by  which  he  devised  a 
house  and  a  shop  to  his  son's  widow  Mu.s8ammat  Ved  Kaur,  and 
this  son's  adopted  son,  Rallia  Ram,  and  certain  other  property 
to  his  widow  and  infant  daughter.  He  also  made  his  widow 
the  legatee  of  the  undisposed  residue  of  his  estate,  giving  her 
full  power  of  alienation  in  respect  of  the  same,  fiallia  Bam, 
plaintiff,  was  a  minor  at  the  time  of  the  will.  Besides  being 
the  adopted  son  of  Mussammat  Ved  Kaur,  he  is  also  her  sister's 
son.    Dasu  Mai  died  about  1880  A.  D. 

There  was  some  litigation  between  the  plaititiff  and 
Mussammat  Ved  Kaur  about  the  realization  of  the  rents  of  the 
devised  property,  in  which  Mussammat  Ved  Kaur  remained 
ultimately  unsuccessful.  She  then  sued  for  partition  of  her 
half  share  in  August  1892.  The  issue  decided  by  the  Subor- 
dinate Judge,  who  tried  the  case,  was  "  Was  half  of  the  right 
*'  in  the  property  in  suit  given  to  the  plaintiff  by  the  will,  and 
"  can  she  get  it  divided  and  take  possession  of  it."  The  defen- 
dant then  pleaded  that  she  was  not  entitled  to  partition  but 
only  to  maintenance,  and  that  she  had  received  it  for  fourteen 
years  after  the  death  of  the  testator. 

The  Court  held  that  the  will  was  not  explicit  as  regards 
the  right  the  parties  respectively  had  under  it,  but  that,  as  the 
defendants  had  admitted  in  the  previous  suit  regarding  rent 
that  the  plaintiff  Mussammat  Ved  Kaur  could  have  rent  deeds 
written  in  her  favonr  for  half  the  property,  she  was  entitled  to 
have  it  divided  so  long  as  the  parties  did  not  alienate  it,  though 
ordinarily  a  mother  is  not  entitled  to  more  than  maintenance.  He 
therefore  gave  her  a  decree,  but  recorded  that  the  parties  were 
incompetent  to  alienate  their  shares  without  each  other's  consent. 

Having  divided  off  her  share,  Mussammat  Ved  Kaur  sold 

half  the  house   and  shop    by  deed,   dated  10th    November 

1894,  to  the  respondents  Karam  Singh  and  Partap  Singh,  for 

Re.  1,600  which  was  made  up  thus  :  — 

lU.  A.  P. 
Due  to  the  Tendees  on  acoonnt  of  a  registered  bond, 

No.  164,  dated  Idtb  May  1893 

Interest  on  the  same 

Advances  made  since  the  date  of 
Paid  before  the  Snb.Refriatrar 


/,-• 


... 

...     858  18    3 

•  .<            .• 

.  .     102    0    0 

the  bond 

...     UO    0    0 
...     429    2    9 

Total  . 

...    1,500  0    0 

If 
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The  plaintiff  has  bronght  the  prefient  suit  for  a  declaration 
that  the  defendant  Mnssammat  Yed  Kanr  had  no  power  of 
alienation,  and  that  the  sale  would  not  hind  him  after  hhr 
death. 

Both  the  Courts  below  have  construed  the  will  as  giving 
Museanunat  Yed  Kaur  an  absolute  interest  with  full  power  of 
alienation  toMussammat  Ved  Kaur  in  half  the  property  devised 
to  her  an^  the  plaintiff  jointly,  and  this  is  the  principal 
question  before  us  in  this  appeal.  The  second  issue  whether 
she  had  sold  for  necessity  has  not  been  decided. 

There  can  be  no  question  that  the  intention  of  the  testator 
is  to  be  gathered  from  the  will  as  a  whole,  so  that,  as  far  as 
possible,  every  clause  or  word  in  it  may  have  effect.  This  is 
what  the  lower  Courts  have  professed  to  do.  There  is  also  no 
doubt  of  the  correctness  of  the  respondents'  contention,  as  we 
understand  it,  that,  with  reference  to  that  intention,  we  have 
to  restrict  ourselves  to  the  actual  language  employed  by  the 
testator,  or,  in  other  words,  the  question  is  not  what  he  meant, 
but  what  his  words  mean.  We  cannot  give  effect  to  what  we 
conceive  to  be  his  real  intention  against  the  plain  meaning  of 
his  language. 

Subject  to  the  above  proviso,  however,  we  consider  it 
legitimate  in  construing  the  will,  with  reference  to  the  bequest 
in  Mnssammat  Yed  Kaur*s  favour,  to  take  into  consideration 
what  are  known  to  be  the  ordinary  notions  and  wishes  of  Hindus 
with  respect  to  the  devolution  of  property.  It  is  rare  to  find 
females  vested  with  power  of  alienation  over  immoveable  pro- 
perty (the  more  so  if  it  is  ancestral)  by  Hindu  Law  or  cudtom 
prevalent  among  Hindus  in  this  Province.  Ordinarily  their 
ideas  are  repugnant  to  giving  her  such  a  power,  and  it  may 
therefore  be  properly  presumed,  in  the  absence  of  clear  indica- 
tions to  the  contrary,  that  a  devise  of  such  property  to  a  Hindu 
female  does  not  confer  an  estate  of  inheritance,  but  only  a  life 
estate  oa^  ndidow's  estate,  as  understood  by  Hindu  Law.  We 
take  thit^ta'be  a  well-established  rule  of  construction,  which 
should  be  applied  in  the  present  case,  the  deceased  Dasu  Hal 
having  been  a  high  caste  Hindu  and  a  resident  of  a  town, 
thoughthe  property  gifted  is  not  ancestral.  As  already  stated 
the  ordinary  presumption  arising  from  Customary  Law  would 
probably  1)C^8till  stronger. 

Bespoiidents'  counsel,  however,  insists  that  there  is  no 
such  rule,  and  that  no  regard  should  be  paid  to  any  considera- 
tion of  this  description.    We  are  unable    to  accede  to  this 
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contention,  which,  it  may  be  observed,  is  irrespective  of  the 
provision  in  the  will  about  alienation  to  which  reference  will 
be  made  hereafter,  and  is  advanced  on  the  aathority  of  a  recent 
Calcutta  case  Lala  Bamjetoan  Led  v.  Dal  Koer  (7.  £.  £.,  XXIV 
CalCy  406).    In  that  case  the  testator  in  his  will  provided, 
ifO^  oJia, that  his  daughters  and  brothers  daughters   ''shall 
'*  be  wuMks  and  come  in  possession  in  equal  shares  of  all  the 
"  moveable  and  immoveable  properties,"  that  in  the  event  of  any 
of  them  dying  childless  her  share  ''shall  devolve  in  equal 
"  shares  to  the  surviving  daughters,"  "  but  such  share  shall 
"  have  no  connection  with  her  husband's  family."    The  will 
made  a  further  provision  that  the  daughters  should  not  have 
on  any  account  the  right  to  alienate  their  shares,    ft  was  held 
that  the  word  "moZti^"  ordinarily  implied  an  absolute  gift,  and 
that  there  was  no  aathority  for  introducing  into  the  will  what 
was  said  to  be  the  prevalent  Hindu  idea  that  a  female  ought 
not  to  obtain  anything  beyond  an  estate  for  her  life-time ;  that 
the  will  was  not  open  to  the  construction  that  it  conferred  only 
a  life  estate  on  the  daughters,  and  that  the  limitations  against 
the  power  of  alienation  were  void.    This  was  a  will  to  which  the 
Hindu  Wills  Act,  XXI  of  1870,  applied,  and  in  our  opinion  the 
decision  is  not  applicable  to  the  present  case.    Nor  with  all 
deference  to  the  learned  Judges,  can  we  subscribe  to  their 
remark  that  there  is  no  authority  for  the  position"  that  it 
legitimate  to  construe  tho  woi-d  "  malik  "  or  words  to  the  same 
purport  in  a  "  devise  by  a  Hindu  "  in  favour  of  a  female  with  re- 
ference to  the  prevalent  notions  among  Hindus  regarding  the 
teimre  of  immoveable  property  by  women.    On  the  contrary 
there  appears  to  be  plenary  authority  for  such  a  principle  of 
oonstmction.    See  Soorfeemoney  Do$$ee  v.  Denobundoo  MuUick^ 
6  M.  1.  ^.,  526,  550,  in  which  their  Lordships  of  the  Privy 
Council  say  "  Primarily  the  words  of  the  will  are  to  be  con- 
^  udered.    They  (Convey  the  expression  of  the  testator's  wishes, 
**  but  the  meaning  to  be  attached  to  them  may  be  afiected  by 
"  surrounding  circumstances,  and  where  this  is  the  ease,  those 
^  circumstances  no  doubt  must  be  regarded.    Among  the  cir- 
*'  cnmstaniies  thus  to  be  regarded  is  the  law  of  the  country 
**  under  which  the  will  is  made,  and  its  dispositions  are  to  be 
^  carried  out.    If  that  law  has  attached  to  particular  words  a 
**  particular  meaning  or  a  particular  effect,  it  mosl  bd  assumed 
"  that  the  testator,  in  the  disposition  he  has  made,  bad  regard  to 
"  that  meaning  or  that  effect,  unless  the  language  of  the  will  or 
'^  ibe  surrounding  circumstances  displace  that  assumption."    In 
Kotmjhehafi  Dhur  v.  Prem  Chand  DuH,  I  L.  £.,  V  Oalc.,  684,  a 
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devise  of  immoveable  property  to  the  testator's  wife  and 
his  danghter's  eons  in  specified  sliares  with  power  to  the 
wife  to  adopt  a  son,  was  held  to  confer  on  the  latter  merely 
a  life  interest  by  constrning  the  words  of  the  gift  with 
reference  to  the  provisions  of  the  Hinda  Law.  In  Mahomed 
Shumiool  Hooda  v.  Sheumk  Bam^  L.  E.,  2,  /.  A,,  7,  their  Lord- 
ships of  the  Privy  Council  observe  :  "  In  construing  the  will  of 
"  a  Hindu,  it  is  not  improper  to  take  into  consideration  what 
**  are  known  to  be  the  ordinary  notions  and  wishes  of  Hindus 
'*  with  respect  to  the  devolution  of  property.  It  may  be  as- 
^'  sumed  that  a  Hindu  generally  desires  that  an  estate,  espe- 
"  cially  an  ancestral  estate,  shall  be  retained  in  his  family,  and 
"  it  may  be  assumed  that  a  Hindu  knows  that,  as  a  general  rule 
"  at  all  events,  women  do  not  take  absolute  estates  of  inherit- 
''  ance  which  they  are  enabled  to  alienate."  The  above  rule 
was  followed  in  Punchoo  Money  Dossee  v.  Troylucko  Mohiney 
Debtee,  L  L,  Ry  X  Oale,y  342,  in  interpreting  the  words  "My 
"  wife  K  is  the  malik  thereof  "  to  mean  not  an  absolute  estate 
capable  of  alienation.  See  also  Hira  Bai  v.  Lakshmi  Bai,  1.  L* 
B.y  XI  Botn.y  573,  where  the  same  principle  was  approved  and 
acted  on. 

The  other  cases  quoted  by  respondents'  counsel  do  not 
lay  down  anything  to  the  contraiy.  In  Lalit  Mohun  Singh  Eoy 
V.  Ohukkun  Lai  Boy,  1.  L.  £.,  XXIV  Oalc,,  834,  the  facts  were 
difEerent,  and  nothing  in  favour  of  respondents'  argument  oan 
be  deduced  from  the  judgment.  The  word  ^'  nudik  ^  in  the 
will  in  thajli  case  was  used  with  reference  to  a  male.  The  same 
remark  applies  to  Vydinada  v.  Naganmaly  J.  L.  B.,  XI  Mad.^ 
258,  but  in  page  260  the  learned  Jndges  in  discussing  the 
Bombay  case  above  cited  appear  to  assent  to  the  rule  of  con- 
struction thci^  adopted  that  ''  it  was  repugnant  to  general 
*'  Hindn  custom  that  the  testator  intended  to  give  his  widow 
'*  more  than  the  qualified  interest  of  a  Hindu  widow  in  her 
"moiety.*'   '- 

We  therefore  over-rule  the  contention,  and  proceed  to 
the  interpretation  of  the  will  taking  the  above  rule  as  one  of 
our  ^des.  Of  course  the  actual  meaning  of  the  words  em- 
ployed is  the  most  important  matter  for  consideration.  The 
present  will,  however,  is  badly  drawn,  apparently  by  a  person 
who  had  i\q  tcnowledge  of  drafting  and  whose  acquaintanoe 
with  the  Urdu  language  was  imperfect.  The  words  upon 
whose  interpretation  the  decision  of  the  suit  depends  are 
these  :— 
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Aur  bad  wafat  mere  batnujih  tafsil  mundarj  a  zail  h%f  €k 
toarts  malik  mutasarrifjo  makan  jinke  nam  par  Itkh   diy€  gaye 
kain^  had  mere  vHifat  ke  unko  ikhtiar  hoga  ke  amdani  kiraya  te 
aukai  ba$ri  kare^  ya  bamarzi  J  like  pas  chahe    rahan^  bai  intik 
kar  de,  danon  men  koi  kUsi  ka  muzakim  wa  mutarts  na  hoga. 

The  whole  clanse  is  badly  expressed,  and  ^n  conseqaence 
of  its  involved    language,  repetitions  and    bad  grammar,  a 
literal  interpretation  of  the  words  nsed  would  land  as  in  in* 
consistenoies    and  absurdities.    In  the  beginning  the  testator 
is  seemingly  speaking  of  each  heir  individually,  but    the  pro" 
nouns  used  are  plural  ones,  though  the  verbs  are  not,  and  then 
he  winds  up  by  saying  that  neither  of  the  two  wQuLd  have  any 
power  to  interfere  with,  or  object  to,  the  action  takei^  by  the 
other  with  respect  to  the  property  given  to  that  other.    It  is 
contended  by  the  appellant  that  the  legatees  are  divided  by 
the  testator  into  two  groups,   and  that  his  intention  in  this 
clause  is  only  to  provide  that  each  group  will  have  the  fullest 
power  of  enjoying  the  income  of  the  property  gifted  to  it,  an^ 
of  alienation  at  pleasure  without  reference  to,  or  power  of  in. 
terference  by,  the  other.    The  bequests  are  certainly  on  this 
principle,    certain  properties  being  given  to    plaintiff    and 
Muflsammat  Ved  Kaur,  and  certain  others  to  the  testator's  wife 
and  daughter,  and  the  tenor  of  the  will  is  to  keep  the  two 
groups  distinct.    The  objections  to  this  construction  lie  in 
Ae  words  '^  her  ek  "  and  *'  i(;am,"  both  of  which  mean  indivi- 
dual heirs ;  but,  on  the  other  hand,  the  pronouns  that  follow 
are  in  the  plural  number  though  the  verbs  are  singular.    But 
there  would  be  no  impropriety  if  each  group  is  treated  as  a 
unit,  and  the  plural  pronouns  would  not  in  that  case  be  an  in- 
superable  difficulty. 

It  is  perhaps  unfortunate  that  the  interpretation  of  the 
testator's  intention  should  necessitate  a  minute  and  critical 
examination  of  the  clumsy  sentences  and  imperfect -grammar 
of  an  ignorant  scribe,  but  the  interpretation  does  not  rest  on 
this  only,  but  on  other  and  more  substantial  grounds  as  well. 
If  the  testator  meant  to  refer  to  each  of  his  heirs  individually, 
it  is  carious  that  he  did  not  make  his  bequests  in  the  same 
way.  A  cursory  glance  at  the  first  portion  of  the  clause 
quoted  might  seem  to  show  that  he  did  so,  but  in  fact  there 
18  no  property  bequeathed  to  any  one  individually,  \\rhioh  could 
be  separately  enjoyed  or  disposed  of  at  his  pleasure.  The 
legatees  were  divided  into  two  groups,  each  consisting  of 
two  persons,  and  to  the   porsons   of   each    group   joiatlT 
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it«iD8  of  property  were  gifted.     Separate    enjoyment    and 
disposition  required  at  least  a  separation    of    their    inter- 
ests.   Again  ike  divisions  were  natnral,  each  group  was  formed 
of  a  mother,  natnral  or  adoptive,  and  a  child,  and  the  latter  in 
both  gronps  were  minors,  incapable  of  taking  oare  of  their  be- 
quests, and  the  testator  evidently  regarded  the  interests  of 
mother  and  son  in  each  case  as  identical  and  made  them  joint 
bequests.    Naturally  his  attention  was  not  directed  to  his 
legatees  individually,  but  in  groups,  and  his  provisions  were 
directed  to  prevent  friction  and  mutaal  interference  between 
these.    Both  the  Courts  below  admit  that  the  word  "  dono  ** 
does  refer  to  the  groups,  but  the  District  Judge  says  it  also 
means  some^  ing  more,  viz,^  that  it  prohibits  interference  inier 
u  between  the  members  of  each  group,  but  this  is  not  to  be  found 
in  the  words  but  has  to  be  added.    The  Divisional  Judge  reads 
the    clause  without  the    sentence    beginning    with    ^^  dtmon 
men»^'    In  this  way  of  course  the  remainder  more  readily 
a4mits  of  the  interpretation  he  has  put  on  it,  but  his  method 
is  open  to  the  objection  he  himself  makes  to  the  construciioB 
of  the  other  party,  viz.,  that  it  does  not  read  the  different 
parts  of  the  will  together.    There  can  be  no  doubt  that  this 
sentence  is  intimately  connected  with  the  previous  one.    He 
then  interprets  the  sentence  by  itself  and  puts  into  it  a  mean- 
ing its  words  do  not  bear,  «if .,  that  the  members  of  each  group 
.  are    ^Iso  not  to  interfere    with   each  other.     Finally    t^e 
plaintiff  stood  to  Dasu  Mai  in  the  relation  of  a  grandson,  while 
Mnssammat  Ved  Kaur  was  a  widowed  daughter-in-law.    While 
therefore  Dasu  Mai  would  do  everything  to  secure  her  main- 
tenance for  life,  there  is  no  special  reason  why  he  should  give 
her  power  to  transfer  any  of  his  immoveable  property  to 
others.    It  would  scarcely  bo  reasonable  to  suppose  that  he 
would  put  plaintiff  and  Mussammat  Ved  Kaur  on  the  same 
footings    The  latter  as  a  Hindu  widow  was    expected  to  live 
simply  and  devote  herself  to  pious  ways  and  her  needs  there- 
fore were  few,  while  plaintiff  would  grow  up,  marry  and  be- 
come the  head  of  a  new  family.    We  therefore  think  it  more 
likely  that  Dasu  Mai  meant  to  give  Mussammat  Ved  Kaur  only 
a  life  estate  or  a  widow's  estate.    As  the  words  used  on  the 
whole  admit  of  this  interpretation,  it  ought  to  have  preference. 
The  word  malik  on  this  construction  would  have  no  bearing 
in  htfr  favour.    The  case  reported  in  Volume  X  of  the  Calcutta 
Series,  and  the  other  authorities  already  referred  to,  would 
show  that  it  is  not  a  necessary  result  from  the  use  of  the  term 
in  respeot  of  a  Hindu  female  to  whom  a  beque^  is  made,  that 
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she  should  be  considered  the  absolute  owner,  and  we  are  pre* 
pared  to  adopt  the  same  view  in  this  case. 

On  this  finding  on  the  first  issne,  it  is  neoessaxy  to  go  into 
tbe  second,  which  has  not  been  decided  by  either  of  the  Conrts 
below.  The  parties  however  have  produced  all  their  evidence, 
and  it  is  not  nrged  that  any  evidence  has  been  excluded.  We 
think  it  right  therefore  to  save  the  parties  the  trouble  of  a 
remand  simply  for  the  purpose  of  a  finding  when  no  further 
inquiry  is  needed. 

The  onus  of  proof  on  this  issue  is  exclusively  on  the  de- 
fendants. They  have  produced  evidence  as  to  the  payment  of 
consideration,  but  practically  none  to  show  the  extent  there 
was  necessity  for  the  advances  made.  Mussammat  Ved  Eaur 
has  not  gone  into  the  witness  box  herself,  and  the  only  lawful  ' 

nec^sity  that  we  can  find  for  her  borrowing  money  was  the 
partition  case.  Even  here  she  was  decreed  Bs.  169  as  costs,  out 
of  which  she  realized  Rs.  143  from  the  plaintiff  on  6th  Octo- 
her  1893,  more  than  a  year  before  the  sale.  The  pleaders 
called  by  the  defendants  give  no  definite  evidence,  and  the 
notice  issued  by  Mussammat  Ved  Kaur  on  2nd  July  1894 
to  pre-emptors  offering  to  sell  the  property  in  dispute 
mentions  no  necessity.  In  short  there  is  no  tangible  proof  of 
luaeessity.  Neither  the  marriage  of  Tulsi,  nor  that  of  her 
sister's  daughter,  can  be  held  to  be  occasions  for  lawfully 
contracting  debts  on  the  security  of  immoveable  propMij 
on  the  part  of  Mussammat  Ved  Kaur.  Her  aceount  in  the 
vendee's  book  shows  that  nearly  Rs.  1,000  were  advanced  to 
her  in  lees  than  four  years,  while  she  was  able  to  get  on 
without  debt  for  ten  years  after  Dasu  MaFs  death.  The  oase 
for  the  defendants  is  so  obviously  weak  on  the  second  isstie 
that  their  counsel  contented  himself,  in  reply  to  appellant's 
arguments,  with  simply  saying  that  the  opinion  of  the  lower 
Courts  had  not  been  given  on  the  evidence.  We  are  practi- 
cally obliged  therefore  to  find  against  them  on  that  issue. 

We  accept  the  appeal  and,  setting  aside  the  decrees  of 
the  lower  Courts,  decree  the  plaintiff's  claim  with  costs  in  all 
the  Courts. 

Appeal  allowtd. 


:     1 1»-   .   »v.v 
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No.  28. 
BefofB  Mr.  Juitice  Chatterji  and  Mr,  Juaiics  Clark. 

!MIE  KHAN,— (Judgmint-debtob),— APPELLANT, 
Versus 
JIWB  KHAN,— (Decree-holder),— RESPONDENT. 
Case  No.  1286  of  1896. 

Civil  Procedure  Cod§,  1SS2,  Sections  2Sl,  2^^ Application  for  eweeu^ 
tinn  of  whole  decree  by  one  of  several  joint  deeree-holders — Ditmimal  of 
applieaiion — Appeal 

An  Application  for  execntion  of  the  whole  decree  was  made,  nnder 
Section  231  of  the  Civil  Procedare  Code,   by  one  of  four  joint  decree- 
holders,  bat  wai  dismissed  bj  the  District  Judge  on  the  ground  that  the 
decree  codfti  not  be  ezecnted  until  all  the  decree-holders  joined  in  the 
applioatioD.    It  appeared  that  the  judgment-debtor  was  not  summoned  to 
defend  the  application,  but  on  appeal  from  the  District  Judge's  order 
he  was  impleaded  as  well  as  the  other  co-decree-holders.    The  Divisional 
Judge  ordered  that  the  execution  should  proceed  on  the  applicant  join- 
ing with  him  such  of  his  co-sharers  as  were  williog  to  exeoate  the  decree 
jointlj  with  him,  and  impleading  the  rest  who  objected  and  declined  to 
take  out  execation,  and  that  the  Court  should  take  possession  of  the 
entire  land  decreed,  and  separate  off  the  shares  of  the  applicants  from 
those  of  the  others  throuf^h  the  agency  of  the  Collector.    The  judgment- 
.  debtor  appealed  to  the  Chief  Court,  and  it  was  contended  on  his  behalf 
that  the  order  of  the  District  Judge  under  Section  281  of  the  Code  was 
not  appealable,  and  that  therefore,  the  order  of  the  Divisional  Judge  was 
withoot  jurisdiction  and  void. 

BM,  following  J.  L.  B.,  IVII  Mad.,  394,  that  the  Divisional  Judge  had 
jurisdiction  tahear  the  appeal. 

Although,  if  an  application  under  Section  231  of  the  Code  is  dismissed 
without  summoning  the  jndgmont-debtor  or  issuing  process,  and  the  latter 
is  not  made  a  party  to  the  appeal,  the  question  may  be  one  beyond  the 
province  of  the  Appellate  Court  to  adjudicate  upon,  yet  if,  as  in  the  present 
case,  the  judgment-debtor  is  impleaded  on  the  appeal,  the  question  then 
becomes  one  nnder  Section  244  of  the  Code,  and  an  appeal  lies. 

The  Court  refused,  nnder  the  circumstances  of  the  case,  to  interfere 
with  the  QvSeriJI  the  Divisional  Judge  on  the  merits. 

ilitceUaneoui  appeal  from  the  order  of  Khan  Muhammad  Bayat 
Khan^  C.8J.<,  Divisional  Judge^  Jnlhtndur  Division^  dated 
Ihth  August  1896. 

Mahammad  Shafi,  for  appellant. 
Sant  Bam,  for  respondent. 
The  judgment  of  the  Coart  was  delivered  hj 
22nd  Feby.  1898.  Chatterji,  J. — In  this  ease  a  decree  >%a8   paf^sed   by  thia 

Court  subject  to  a  restriction,  which  is  not  now   material,   in 
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favour  of  the  respondent  Jiwe  Khan  and  four  others  for  pro- 
prietary {possession  of  138  kanals  16  marlas  of  land,  khewat 
Nob.  19  and  2,  in  mama  Sanwana.  This  was  on  '5th  March 
1896.         '  .     ,^ 


Jiwe  {[han  applied  for  execation  of  the  whole  decree  under 
Section  231,  Qivil  Procedure  Code,  in  the  Court  of  the  Addi- 
tional  District  Judge.  The  other  decree-holders  did  not  join, 
and  an  objection  appears  to  have  been  made  on  behalf  of  one 
of  them,  Ghulam  Muhammad,  a  minor.  The  Court  held  that 
the  decree  could  not  be  executed  until  Jiwe  Chan's  co-sharers 
joined  and  dismissed  the  application.  The  judgment-debtor 
Mir  Khan  appears  not  to  have  been  summoned  to  defend  the 
a^lication. 

On  appeal  Mir  Khan  was  impleaded  as  well  as  tbe  other 
co-decree-holders,  and  the  Divisional  Judge  ordered  that  the 
execution  should  proceed  on  Jiwe  Khan  joining  with  him  such 
of  his  co-sharers  as  were  willing  to  execute  the  decree  jointly 
with  him  and  impleading  the  rest  who  objected  or  declined  to 
take  out  execution,  and  that  the  Court  should  take  possession 
of  the  entire  land  decreed,  and  separate  oS  the  shares  of  the 
applicants  from  those  of  the  others  through  the  agency  of  the 
Collector. 

Fram  this  order  the  present  appeal  has  been  filed  by  the 
jnd^ent-debtor. 

The  first  ground  of  appeal  is  that  the  order  of  the  Addi- 
tional District  Judge  under  Section  231,  Civil  Procedure  Code, 
was  not  appealable,  and  that  the  order  of  the  Divisibnal  Judge 
is  without  jurisdiction  and  void.  The  case  of  Oooroo  Do$9  ftoy, 
deoree-holder,  v.  Jlam  Bungin$e  Dosna,  XVII  W,  £.,  136,  is 
quoted  in  support  of  this  contention  as  well  as  another  reported 
in  page  415  of  the  same  volume  in  which  it  was  followed. '  The 
other  side  quotes  Lahihrni  Ammah  v.  Ponna»$a  Menon^  ^c,  i. 
L.  S.,  XVII  Mad.i  394,  where  the  contrary  was  ruled. 

The  cases  cited  on  appellant's  behalf  were  3ecided  under 
Act  VIII  of  1859,  but  the  provisions  relating  to  execution  by 
some  out  of  several  decree-holders  and  those  regarding  appekj 
from  orders  in  execution  in  that  Act  and  in  the  present  Oode  of 
Civil  Procedure  are  very  similar,  and  the  cases  are,  therefore, 
authorities  bearing  on  the  question  before  us. 

There  are,  however,  material  diffei^ences  iu  the  facts  of 
this  case  and  of  that  reported  at  page  136,  W.  B.,  Vol.  XVII, 
which  is  the  precedent  relied  on  by  appellant.    In  the  latter 
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tbe  jndgmeDt-dobtor  was  no  party  to  the  appeal  and  the  con- 
test was  simply  between  two  joint  decree-holders.  Here  the 
jadgment-debtor  was  a  party  and  was  the  person  who  primarily 
defended  the  appeal.  In  the  second  case  q noted  by  the 
appellant  the  judgment-debtor  appears  to  have  been  impleaded, 
bat  no  notice  was  taken  of  this  fact  and  the  reasoning  of  first 
caie  was  simply  followed.  It  may  therefore  be  put  out  of  con- 
sideration. 

After  giving  the  matter  our  best  consideration,  we  are  of 
opinion  that  the  view  taken  by  the  Madras  Court  is  the  sounder 
one  and  should  be  followed.  It  is  very  possible  that,  if  the 
contest  is  merely  between  joint  decree-holders,  there  would  be 
considerable  force  in  the  reasoning  of  the  Calcutta  Court. 
Section  251  is  one  relating  to  execution  of  decrees,  and  there 
can  be  no  execution  without  the  judgment-debtor  being  a  party 
to  the  proceedings.  Where  a  dispute  is  between  joint  decree- 
holders  alone  without  reference  to  the  judgment-debtor,  the 
proceedings  cannot  properly  be  called  proceedings  in  execution. 

In  fact  we  conceive  the  provisions  of  Section  231,  Civil 
Procedore  Code,  do  not  primarily  contemplate  the  settlement 
of  disputes  between  joint  decree-holders,  for  it  imposes  on  the 
Court  the  duty  of  taking  measures  for  the  protection  of  the 
interests  of  the  persons  who  do  not  join  in  the  application  for 
execution.  If  they  actually  appear,  they  can  take  steps  to  pro- 
tect themselves,  either  by  joining  in  the  application  or  defi- 
nitely ref  Dsing  to  do  so,  in  which  case,  if  the  shares  of  the 
decree-holders  can  be  ascertained,  execution  can  proceed  as  re- 
gards the  interests  of  those  who  wish  to  enforce  the  decree. 
For  we  do  not  take  Section  231  to  positively  lay  down  that,  in 
the  case  of  a  joint  decree,  there  can  be  no  execution  except  for 
the  whole,  but  to  be  merely  an  enabling  section  providing  a 
procedure  for  some  out  of  several  decree-holders  executing  the 
entire  de<^e,  (See  Broje$wari  Ghowdhranee  v.  Tripoora  Soon- 
deree  Dttbi^m^Cale,,  L.  B.,  513  ;  Hurri$h  Ohunder  Ohowdhry  v^ 
Kali^nderi  Debt,  L  L,  E,,  IK  Gale,  482,  P.  C,  in  which  partial 
executions  were  allowed,  and  particularly  the  remarks  of  their 
Lordships  of  the  Privy  Council  in  the  latter  case  at  page  494). 
Another  reason  for  our  view,  that  Section  231  is  not  intended  to 
apply  to  dispvjtes  between  decree-holders,  is  that  Bucb  disputes 
can  only  be  ^aally  settled  in  a  regular  suit,  and  not  in  execn- 
tion  of  a  decree  against  a  third  party.  Section  231  therefore  is 
primarily  intended  to  facilitate  execution  iu  casei>  where  the 
decree  is  a  joint  one  in  favour  of  several  persons,  and  in  all  such 
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proceedings  the  jadgment-debtor  is  neoessarilj  a  party.  He 
caa  appear  when  prooesA  issnes  against  him  in  ezeoation  o£  a 
joint  decree  and  object  to  the  order  nnder  Section  231,  and  the 
Coart  will  be  bonnd  to  listen  to  him.  For  example,  he  may 
arge  that  he  has  acquired  the  rights  of  some  of  the  decree- 
holders,  and  that  the  whole  decree  cannot,  therefore,  be  executed 
against  him.  This  nndonbtedlj  will  be  a  qnestion  between 
the  parties  to  the  suit,  and  relating  to  the  execntion  of  the 
decree  or  discharge  or  satisfaction  thereof,  within  the  meaning 
of  Section  244.  See  Kudhai  v.  Sheo  Dayal,  L  L,  fi.,  X  All,  570. 
The  decision  of  the  execnting  Cocrt  will  nndoabtedljr  be  sab- 
ject  to  appeal. 

It  may  be  that,  i£  an  application  under  Section  231  is 
dismissed  without  summoning  the  judgment-debtor  or  issuing 
process,  and  the  latter  is  not  made  a  party  to  the  appeal,  the 
question  may  be  one  beyond  the  province  of  the  Appellate 
Court  to  adjudicate  upon.  But  where  as  in  this  case  the 
judgment-debtor  is  a  party,  the  question  becomes  one  under 
Section  244,  and  an  appeal  lies.  It  was  the  judgment-debtor 
who  contested  the  appeal  in  the  lower  Appellate  Court,  and 
it  is  he  who  is  fighting  the  decree-holder  here.  We  do  not 
think  he  was  improperly  made  a  party  to  the  appeal  in  the 
Divisional  Court  and  no  such  objection  has  ever  been  urged  by 
him.  We  therefore  follow  the  Madras  authority  and  hold  that 
the  Divisional  Judge  had  jnrisdiction  to  hear  the  appeal. 

We  do  not  see  any  necessity  for  interference  with  the 
order  of  the  Divisional  Judge  on  the  merits.  If  Ghulam 
Muhammad  objected  to  the  execution  before  him,  it  is  possible 
that  he  was  wrong  in  ordering  execution  bo  issue  for  the  whole 
decree,  but  since  his  order,  a  fresh  appli<^ation  has  been  made, 
in  which  other  decree- holders  have  jointJ,  and  the  decree  is 
now  said  to  be  fully  executed.  A  dakhalnnma  has  certainly  been 
filed  and  attested.  Mr.  Muhammad  Shall  says  this  is  a  ficti- 
tious document,  and  that  Ghulam  Muhammad's  guardian  put 
in  a  petition  disclaiming  execution,  which  was  relhraed  as  the 
record  was  in  this  Court.  As  we  do  not  fully  know  the  facts, 
and  as,  in  any  case,  a  fresh  joint  application  was  a  good 
authority  for  executing  the  decree  as  n  whole,  we  do  not  wish 
to  pass  any  order,  which  would  have  the  effect  of  unsettling 
the  completed  acts  of  the  execution  Court.  But  our  order 
will  be  without  prejudice  to  the  judgment-delttor,  or  any 
decree-holder  who  has  not  really  joined  in  the  new  application 
to  show  the  real  facts.  The  execution  Court  will  have  fall 
authority  to  inquire  how  far  execution  has  been  really  carried 
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oAt  this-  beiiig  one  of  the  appellant's  ohjections,  and  to  p^SB 
^y  otdtT  which  is  necessary  in  the  ends  of  justice.  If 
ftf^jieilaht  is  actnally  in  possession  still,  and  Ohnlam  Mdbam- 
ihstd  wiJl  not  dispossess  him,  we  do  not  see  that  he  really 
rd^flir^  an  order  from  as  to  protect  him.  He  can  of  codrse 
iKiifcifit4itl  his  possei^^ibn. 

^r  tbe  aliove  reasons,  we  uphold  the  order  of  the  Divi- 
sional Jud?^  and  dismiss  this  appeal.  But  the  circumstances 
Being  peculiar,  we  direct  that  the  parties  pay  their  own  costs 

thrbagk^ut. 

Appeal  diifniiied. 

No.  29. 

Before  Mr.  Justice  Stogdon  and  Mr,  Justice  Chattetji. 

eiRA  SINGH  AND  OTHBRS,-{Depbnoant8),— APPEL- 

LANTS,    ' 

VersilB 

SHER  SINGH  AND  OTHERS,— (Plaintiffs),— RES- 
POIJDENTS. 

Case  No.  312  of  1896. 

Mortgage  by  widow— D$cree  of  forecloiure  against  toidoio — Regulation 
iVtl  of  l^OQ — itegularity  of  proceedings,  presumption  as  to — Suit  hy  rex^er. 
iioners  for  recovery  of  land  after  death  of  widow— Litr.italion  Act,  lo7t, 
2nd  Schedule^  Article  141— Res  jadicafca — Estoppel. 

Heldf  that  as  against  a  person  in  possession  of  land  under  a  title 
created  by  a  widow,  or  in  virtae  of  a  decree  for  possession  ob^ined 
against  a  widow,  the  reversioners  have,  nnder  Article  141  of  the  Limita> 
tion  Act,  twelve  years  from  the  date  of  the  widow's  deatb  within  which 
they  can  sue  for  recovery  of  the  land. 

Beldf  farther,  that  where  a  suit  is  brought  against  a  female  heiress 
in  possession  inrespect  of  any  matter  which  strikes  at  the  root  of  her  title 
to  the  property,  a  decree  fairly  and  properly  obtained  against  Her  hinAs 
all  the  reversioners,  but,  inasmuch  as  the  widow's  estate  is  ordin^ily  a 
limited  one,  and  as  she  represents  the  reversioners  only  in  sp&c^al  cates, 
in  order  that  auoh  decree  should  bind  the  latter,  it  must  be  shown,  in  the  first 
instance,  that  the  litigation  was  one  in  which  the  entire  interest  in  the 
estate  she  held  in  possession  was  at  stake,  and  then,  that  she  had  suffi- 
ciently protected  the  reversioners  interests,  and  that  there  was  a  fair  and 
proper  inquiry. 

A  widow's  position  with  reference  to  the  reversioners'  interests  is 
like  that  of  a  trustee,  and  any  failure  or  neglect  on  her  part  to  defend 
tlbbse  interests  in  any  such  litigation  render  &  decree  obtained  against 
1^^  valheleW  a^^^amst  the  reversioners. 

Where  certain  mort^agiees  had,  during  the  widow's  life-time,  6bfiuned 
k  dWa6  of  foreolosure  against  her  under  Regulation  XVII  of  1806,  hdS, 
ilttt  M  ttffiAiit  th»  rerersidnona  who  lued  for  redorery  (tf  the  U&d  ittlnr 
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(h^  d«fttll  of  the  widow,  the  onua  of  proving  that  the  said  foreolofiire 
prboeediiigB  were  in  due  form  and  that  the  right  of  red)MB]iii6n  waa 
ez^ot,  was  on  the  mortgagees,  there  being  no  presumption  in  faTOor  of 
the  regnlarity  and  propriety  of  sach  proceedings. 

A  plea  of  estoppel  by  oondnct,  heldf  not  established. 
Further  appeal  from  the  order  of  Khan  Muhammad  Hayat  KhaUy 
O.S.Z.,   Additional    Divisional  Judge,  Amritsar  Division,  at 
JuUundur,  dated  2bth'2eth  February  1896. 

K.  P.  Boy,  for  appellants. 

W.  H.  Rattigan,  Q.  C...  and  Shelverton,  for  respondents. 

The  facts  of  the  case  are  folly  stated  in  the  following 
judgment  delivered  by 

CflATTERJi,  J. — The  material  facts  of  this  casewre   shortly  29th  March  1898. 
these : — 

The  plaintiffs  are  admittedly  the  male  reversionary  heirs 
of  one  Nihal  Singh,  a  Jat  of  Battangarh,  in  the  tahsil  and 
Oistrici  of  Amritsar,  who  died  childless,  leaving  a  widol^^ 
Mossammat  Sobhan,  aboat  twenty-six  or  twenty -seven  years 
before  suit.  Massammat  Cobban  succeeded  to  the  land,  and  on 
l9th  April  1872  she  mortgaged  it  with  possession  to  Partap 
Singh  iSawa,  father  of  the  appellants,  for  Rs.  860  bj  way  of 
conditional  sale  after  a  term  of  three  years.  On  8th  January 
1877  the  mortgagee  applied  for  issue  of  notice  of  foreclosure. 
On  14th  August  1877,  a  report  of  service  having  been  made» 
the  proceedings  wei'e  consigned  to  the  record  room.  0£  7th 
May  1879  the  mortgagees  sued  for  foreclosure,  the  year  of 
grace  having  expired,  against  Massammat  Sobhap.,  The  5th 
June  was  fixed  for  her  appearance  for  settlement  of  i^snes, 
bat  she  appeared  on  the  7th  after  the  case  had  been  adjourned 
to  the  16th  June,  and  her  statement  was  recorded.  Oh  the 
16th  June  the  casiB  Was  not  taken  up,  but  on  the  17th  .vhe 
filed  a  fdioah'ddida  denying  receipt  of  consideration.  No  iss^^s 
were  framed,  but  a  decree  was  passed  in  the  mortg^agee's  fav^tir 
on  that  date.  ^^' 

In  April  1887  some  of  the  present  plaintiffs  brought  a 
suit  for  a  declaration  that  the  widow's  alienation  would  not 
aftect  their  reversionary  rights,  as  it  was  withoat  consideration. 
The  cl4im,  however,  was  dismissed  as  barred  fey  time.  The 
widow  Was  then  alive.  ^     " 

She  being  now  dead,  the  plaintiffs  brought^  the  present 
8<iit  for  recovery  of  the  land  on  the  allegation  that  the  mort- 
geti^  wad  ndt  bitidiiijg  o^  them,  as  it  was  fictitious  one,  and  witti- 
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The  defendants  pleaded  that  the  claim  was  barred  by  the 
8Qit  of  1887  and  by  limitation,  and  that  the  mortgage  was  for 
lawful  necessity  and  valid.  It  "whs  alno  pleaded  that  the 
plaintiffs  had  been  cultivating  the  land  as  defendants'  tenants, 
and  conld  not  therefore  challenge  their  title. 

The  first  Court  framed  issaes  as  to  (I)  the  bar  of  tbe 
former  suit,.  (2)  bar  of  limitation,  (3)  estoppel  by  reason  of 
tenancy,  and  (4)  validity  of  the  mortgage  by  l^ussammat 
Sobhan.  It  decided  the  first  two  in  plaintiffs'  favour,  but  the 
Inst  in  defendants*,  and  also  held  that  plaintiffs,  by  cultivating 
the  land  under  defendants,  had  in  a  manner  consented  to  the 
alienation.     It  therefore  dismissed  the  suit. 

In  the  Court  of  Appeal  the  plaintiffs  abandoned  all  con- 
tention'  as  to  the  mortgage  having  been  executed  without 
necessity,  and  asked  for  redemption  on  payment  of  the  mort- 
gage money  stated  in  the  deed.  They  further  objected  to  the 
validity  of  the  foreclosure  decree  in  1879.  The  Divisional 
Judg^  permitted  them  to  change  their  ground  as  regards  the 
validity  of  the  mortgage,  and  remanded  the  case  under  Section 
566,  Civil  Procedure  Code,  for  inquiry  into,  and  report  upon, 
the  issue  he  framed,  viz.,  whether  the  litigation  in  the  fore- 
closure suit  was  bond  fide,  and  whether  there  was  a  full  and 
fair  trial  in  it.  . 

The  return  of  the  lower  Court  was  in  defendants*  favour, 
but  the  Divisional  Judge  in  an  elaborate  judgment  disagreed 
with  its  finding,  and  held  (1)  that  the  plaintiffs  could  chal- 
lenge the  foreclosure  decree  at  that  stage;  (2),  that  there  was 
no  fair  trial,  and  the  decree  therefore  was  not  binding  on 
plaintiffs  ,  (3)  that  there  was  no  proper  foreclosure,  and  the 
right  of  redemption  was  therefore  not  extinct ;  and  (4)  that 
no  estoppel  was  established  against  the  plaintiffs  by  reason 
of  some  of  them  having  been  defendants'  tenants  in  respect  of 
the  land  in  suit.  He  decreed  the  plaintiffs'  claim  for  posses- 
sion on  payn^ent  of  the  principal  amount  fts.  360  entered  in 
the  mortgage  deed.  From  this  decision  the  defendants  appeal, 
and  the  case  was  rrtjaed  for  them  on  substantially  the  same 
gnmnds  as  were  urged  in  the  Court  below.  It  was  also  con- 
tended that  the  claim  is  barred  by  time,  owing  to  the  adverse 
possession  of  the  defendants  since  the  decree  of  1879,  though 
this  point  ia^not  taken  in  the  written  srroonds  of  appeal. 

I  do  uot'think  that  the  ^^ection  that  plaintiffs  shoald 
not  have  been  allowed  to  change  their  ground,  and  to  claim 
redemption  on  payment  of  the  full   som   entered   in   the  deed 
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of  mortgage,  is  of  much  force.     The   Divisional   Judge  bad  a 
discretion  in  allowing  them  to   take   up  a   point  not  nrged  in 
the   lower   Court,   or   in  the  grounds   of  appeal,  and  it  cannot 
be  interfered  with  by  us,  except  on  cogent  grounds  and   for  the 
ends  of  justice.     There  are   no  such   grounds   in   the  present 
case.     The   plaintiffs   never  admitted   the   correctness  of  the 
decree  of  1879,  but  sued  for  possession,  ignoring  it  altogether. 
They  claimed  possession  without  payment,  alleging  the   mort- 
gage to  have  been   made   without  consideration   or  necessity) 
but  had  necessity  or  consideration    been   established,  the  suit 
could  not  have  been  on  that  account,  according  to  the  practice 
usually  followed  in   Indian   Courts,   dismissed  altogether.     It 
would  still  have  been  proper  to  decree  redemption  on  payment 
of  the  sum  found  to  have  been  validly  raised  by   the  widow, 
unless  it  was  also  found  that  the  right  of  redemption   was  ex- 
tinct, by  reason  of  the  mortgage   having  been   converted   into 
a  sale.     In  order  to  fi^  into  this  question,  it  would   have   been 
necessary  to  record  the  pleadings  of  the  parties,  and  to  inquire 
into  the  validity  of  the  decree,  if  the  plaintiffs  objected  to  it. 
The  point  was  thus  an  obvious  one,  which  had  been  lost  sight 
of  by  the  parties,  who  were  6ghting  the  case  on  other  issues. 
As  soon  as  plaintifiEs   admitted  the   validity  of  the  mortgage 
deed,  the  necessity  of  going  into  the  question  became  manifest, 
and  I  consider  the  Divisional   Judge  acted   in  the   interests  of 
justice  in  allowing  it  to  be  raised.  The  defendants  were  entitled 
to   a   full  inquiry  when  it  was  taken  up,  and   such   an   inquiry 
has  been  made  by  order  of  the  Divisional  Judge.     I  may   note 
that  the  defendants  themselves  did  not  rely  on  the  decree  of 
1879  in  the  first  Court  at  least  so  much  as  the  decree  of   1887. 
I  would  accordingly  over-rule  this  contention. 

The  question  of  limitation  may  next  be  discussed.  It  is 
claimed  that  the  defendants  had  adverse  possession  against  the 
widow  from  the  date  of  the  decree,  and  that  the  plaintifEs' 
claim  is  therefore  barred.  The  claim  of  the  defendants  was 
under  an  alienation  made  by  the  widow  herself,  saiS.  it  has 
been  uniformly  ruled,  from  the  time  Act  XIV  of  1859  was 
enacted  up  to  the  present,  that  as  against  a  person  in  posses- 
sion under  a  title  created  by  the  widow,  the  reversioner  is  not 
barred,  if  he  sues  within  twelve  years  from  her  death,  Nobin 
Ohundar  OhuckerbuUy  v,  Issur  Ohunder  Ohuckarbutiy  (TX,  W. 
B.,  0.  B.,  605,  F.  B.)  and  other  oases  on  this  point  collected  in 
Mr.  Justice  Rivaz's  judgment,  Punjab  Record^  No.  74  of  1895, 
pages  361,  362.  His  own  opinion  is  that  it  is  unquestionable 
that  in  such  cases   the  collaterals  have  under  Article  141,  Act         OooaTp 


XV  of  1877,  twelve  years  from  the  date  of  *he  widow's  death. 
1  did  Dot  nnderstand  this  proposition  was  controverted  by  the 
learned  coansel  for  the  appellants.  The  cases  qaoted  by 
hiiff.  relate  to  a  different  point,  viz.,  that  the  possession  of  a 
trespasser  against  the  wiiow,  which  lasts  lone;  enoneh  to 
bar  her  claim,  also  bars  the  reversioner,  and  that,  in  snch 
cases,  the  liniitation  running  against  her  runs  against  the 
reversioner,  also  Luehhan  Kunwar,  ^c,  v.  Manorath  Bam  (I,  L. 
Blxxii  Calc.y  445,  P.  C.,);  fika  Ram  v.  Shaina  Gharn  (L  L.  B., 
XX  AlLy  42)  approving  of  Hanuman  Prasad  Singh  v.  Bhaguaii 
Prasad  (L  L,  /i.,  XIX  All,  357J.  No  case  was  qaoted  in 
which  limitation  was  snccessfnlly  pleaded  against  ihe  rever- 
sioners by  a  person  holding  nnder  a  title  created  by  the 
widow. 

The  cases  in  which  reversioners  have  been  held  to  be 
bound  ^y  a  decision  in  a  suit  against  the  widow,  on  the  point 
of  limitation  or  any  other,  appear  to  be  clearly  distinguishable. 
Tf  the  proposition  is  true  that,  as  regards  titles  created  by  the 
widow,  the  reversioner  is  allowed,  by  Article  141,  twelve  years 
from  her  4e&th  to  bring  his  suit,  I  am  unable  to  see  how 
limitation  can  be  affected  by  the  fact  of  the  alienee  getting  a 
decree  against  the  widow.  If  she  sells  and  gives  possessioD, 
limitation  does  not  run  against  the  heir.  If  she  refuses  to 
give  possession,  and  the  vendee  sues  and  gets  a  decree  for 
possession,  the  vendee  cannot  be  in  a  better  position  as  regards 
limitation.  In  cases  in  which  the  alienation  is  proper,  it 
binds  the  whole  estate,  but  this  is  due  to  the  nature  of  the 
widow's  aot.  The  heir  is  bound  even  at  the  date  the  transac- 
tion takes  place.  If  adverse  possession  can  be  said  to  run  in 
such  cases,  it  must  arise  from  the  nature  of  the  act,  and  not 
simply  where  the  alienee  has  obtained  a  decree  against  the 
widow.  Many  such  decrees  do  not  bind  the  reversioners,  and 
in  such  cases  there  is  no  adverse  possession.  In  my  opinion 
this  ground  else  must  fail. 

The  main  point  in  the  case  is  whether  the  plaintiffs  are 
entitled  to  go  .behind  the  foreclosure  decree  of  1879.  The  law 
on  the  subject  is  well  summarized  by  Mr.  Mayne  in  the  follow- 
ing passage.  Where  a  suit  is  brought  by  or  against  a  female 
heiress  in  possession  in  respect  of  any  matter  which  strikes  at 
the  root  of  her  title  to  the  property,  it  is  held  that  a  decree, 
fairly  and  properly  obtained  against  her,  binds  all  the  rever- 
sioners, because  she  "  completely  represents  the  estate,  ^'  Hindu 
Law,  5th  Edition,  Section  605.    Mr.  Roy  objects  to  the  words 
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"  fairly  and  properly,  "   aud    contends   that   such  a  decree   is 
binding  on  the  reversioners  in  the  absence  of  fi'aad  or  coHnsion 
or  except  on  special  groande,  and  that   the   anthorities  do   not 
go  farther.     He  qaotes  the  Shiva  Oanga  case    IX»  M,  L  A.  539, 
at  page  604.     The  words  **  fair  trial  '*  occur  in  that  very  jndg- 
meikt,  and  the  principles  laid  down  in  it  have  been   adhered  to 
erer    since.     See    Hari     Nalk    Ohatterjee    v.   Mathur     Mohan 
Oawami,  I.  L  K,,  XXI  Calc,^  8,  at  page  17  ;  Brommoye  Ifassee  v. 
KrUto  Mohun   Mookerjee,  I,  L.  7v.,  II  Calc,  222  ;    Pettabnarain 
Singh  v.  Triiokinath  Sinyh,  L  L.  R.,  XI  Gale,  P.  C,  186,  at  page 
197  ;    Snnt  Kumar  v.  Deosaram,  I.  L.  i?.,  VIII  AIL,  365  ;    Punjab 
litcord,  8  of  1884  and   139  of  1888.     Counsel    tried  to  restrict 
the  operation  of  the  rule  to  oases   of  fraud  and  collusion,  pro- 
bably relying  on  tho   language  of  Mr.  Justice   Rivaz  in  No.  74 
of  1895  at  page  360.     But   Mr.  Justice  Rivaz  was   not  laying 
down  a  comprehensive  doctrine  on  the  subject,  but  giving  what 
iie  thought  was  the  gist  of  the  Shiva  Oanga  case.     It  seems  to 
me  that  Mr.  Mayne'  a  summary  is  correct,  and   that   Mr.  Roy's 
contention  cannot  be  accepted. 

As  I'egards  the  question  on  whom  the  omtn  of  proof  should 
lie  to  show  whether  the  trial  has  been  a  full  and  fair  one, 
the  answer  must  depend  upon  circumstances.  The  widow's 
estate  is  ordinarily  a  limited  one,  and  she  represents  the  re- 
versioners only  in  special  cases.  It  would  have  to  be  shown, 
in  the  first  instance,  that  the  litigation  was  one  in  which  the 
entire  interest  in  the  estate  she  held  in  possession  tras  at 
stake,  and  then,  in  order  to  bind  the  reversioners^  that  she 
sufficiently  protected  their  interests,  and  that  there  was  a 
proper  and  fair  inquiiy.  Once  tho  bond  fide  character  of  the 
litigation  is  established,  and  that  the  widow  contested  the  case 
properly,  the  result  will  bind  her  as  well  as  those  who  succeed 
her.  In  a  suit  springing  from  the  widow's  own  alienation  it 
is  raivly  possible  for  her  to  protect  the  right.s  of  the  rever- 
sioners, for  she  cannot  in  any  case  challenge  the^  validity  of 
ber  act,  and  the  Court  would  not  be  bonnd  to  go  into  any  issue 
regarding  it.  In  the  present  instance,  however,  it  was  possible 
for  her,  without  denying  the  binding  character  of  her  mortgage, 
to  contest  the  foreclosure  suit  on  the  ground  that  there  was 
no  proper  notice  served  on  ber,  or  on  any  ground  that  vitiated 
^he  fcHreclosnre  proceedings.  The  mortgage  is  now  admitted 
to  have  been  made  for  necessity.  The  widow's'  act  so  far 
therefore  binds  the  revorsionei  s,  and,  if  the  foreclosure  has 
properly  taken  place,  their  rights  are  extinct.    The  question. 
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whether  there  has  been  a  fair  and  proper  trial  of  the  issues 
arising  in  that  suit,  is  one  which  thas  properly  arises  in  this 
snit,  bat  most  be  considered  independently  of  the  fact  that 
the  mortgage  was  validly  made. 

All  discassion  regarding  the  onus  of  proof  is  practically 
of  little  conseqnence  in  this  suit,  becanse  there  is  no  difficulty 
in  deciding  whether  the  decree  in  the  foreclosure  suit  was  a 
fair  and  proper  one.  In  my  opinion  so  far  from  the  trial  in 
that  suit  being  fair  and  proper,  there  was  no  trial  at  all.  The 
Court's  procedure  teems  with  irregularities.  The  widow,  who 
was  old  and  decrepit  at  the  time,  made  no  effort  to  pi'otect 
the  reversioners'  rights,  nor  even  her  own,  and  the  decree  was 
passed  without  drawing  any  issues  or  making  any  inquiry 
The  record  shows  that  the  5th  June  1879  was  fixed  for  settle- 
ment of  issues,  but  by  mistake  a  summons  on  a  form  for  6nal 
disposal  with  partial  corrections  was  issued.  On  the  5th 
Mnssammat  Sobhan  did  not  appear,  and  the  hearing  was  ad- 
journed to  the  16th  in  order  that  the  proceedings  under  the 
Regulation  might  be  examined.  She  appeared  on  the  7th  and 
asked  to  be  allowed  to  make  her  statement  as  she  was  very 
old.  She  was  permitted  to  do  so,  and  denied  receipt  of  con- 
sideration, bnt  admitted  that  she  had  got  a  notice  in  1877. 
The  case  appears  not  to  have  been  taken  up  on  the  16th.  and 
on  the  following  date  the  widow  put  in  her  jatcah-dutjca  which 
was  to  the  same  effect  as  her  first  statement,  on  which  the 
presiding  Judge  passed  a  decree  in  favour  of  the  then  plaintiffs 
giving  as  his  reasons  that  the  day  was  fixed  for  evidence,  but 
she  had  not  any  in  readiness,  and  that  prima  facie  plaintiffs ' 
claim  appeared  to  be  good.  Now,  in  fact  the  issues  had  never 
been  drawn,  and  no  date  had  been  fixed  for  hearing  of  evi- 
dence. The  Court  was  entirely  under  a  misapprehension  on 
these  points.  Mussaromat  Sobhan  did  not  raise  any  defence  in 
relation  to  the  foreclosure  proceedings,  but  she  pleaded  that  she 
had  been  over-reached,  and  denied  receipt  of  consideration,  bufc 
this  was  not  put  in  issue  and  enquired  into.  It  can  scarcely 
be  said  that  the  widow's  conduct  showed  any  consciousness  oE 
the  duty  she  owed  to  the  reversioners  to  protect  their  rights 
and  in  the  absence  of  any  statement  made  by  her,  from  which 
the  regularity  of  the  foreclosure  proceedings  may  be  legitimately 
inferred,  and  further  in  consequence  of  the  Court's  failure 
to  question  her  regarding  them  properly,  and  its  haste  anci 
error  in  disposing  of  the  suit,  it  cannot  be  said  that  there* 
was  any  trial,  much  less  a  fair  one,  of  the  questions  that 
arise  in  such    a  case,  so  as  to  bind  the  reversioners.    The 
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widow  whether  from  ignorance  or  old  age  entirely  neglected 
the  conduct  of  the  suit.  Her  position  with  reference  to  the 
reversioners'  interest  in  the  estate  held  by  her  was  like  that 
of  a  trustee,  and  her  failure  and  neglect  to  defend  those 
interests  render  the  decree  valueless  against  the  reversioners. 

Mr,  Roy  admitted  that  gross  neglect  on  her  part  would 
be  tantamount  to  constructive  fraud. 

On  the  whole,  I  am  of  opinion  that  the  decree  of  1879 
does  not  make  the  present  claim  re$  judicata.  The  respond- 
ents therefore  must  be  i*elegated  to  the  position  of  mort- 
gagees, who  have  got  a  valid  mortgage  from  the  widow,  and  who 
have  issued  notice  of  foreclosure  under  the  Regulation  of  1806. 
It  is  open  to  them  to  show  in  this  suit  that  the  foreclosure 
proceedings  were  in  due  form,  and  that  the  right  of  redemp- 
tion is  extinct. 

I  think  the  onus  of  proving  this  issue  is  entirely  on  the 
respondents.  The  notices  themselves  have  been  destroyed,  but 
this  is  a  piece  of  misfortune  which  cannot  be  helped.  No  pre- 
sumption can  be  made  in  favour  of  the  regularity  and  pro- 
priety of  the  foreclosure  proceedings.  Punjab  JUcordj  24  of 
1895,  page  97, 139  of  1882.  Nor  can  I  regard  the  oral  evidence 
produced  on  remand  as  of  any  value  whatever.  Mnssammat 
Sobhan  no  doubt  in  1879  admitted  having  received  a  notice^ 
but  this  was  not  enough.  It  was  necessary  to  prove  very 
ranch  more  before  the  right  of  redemption  could  be  said  to  be 
extinguished.  Neither  the  file  of  the  notice  proceedings,  nor 
that  of  the  foreclosure  suit,  show  that  the  imperative  condi- 
tions of  the  Regulation  were  fulfilled.  For  example,  it  is  not 
shown  that  a  demand  previous  to  the  application  for  issue  of 
the  notice  was  made,  or  that  a  copy  of  the  application  was 
served  with  the  notice.  I  have  no  difficulty  in  finding  ou 
this  issue  in  favour  of  the  plaintiffs. 

As  regards  estoppel  there  is  no  sufficient  ground  to  hold  it 
established  against  any  of  the  plaintiffs.  It  is  not  shown  that 
any  of  them  was  actually  a  tenant  of  the  defendants  when  the 
suit  was  brought.  It  is  true  that  most  of  them  have  cultivated 
the  land  under  defendants  off  and  on,  but  from  this  it  cannot 
be  inferred  that  they  have  foregone  their  rights  of  ownership. 
A  suit  was  brought  by  the  plaintiffs  in  1887,  which  showed 
that  defendants'  title  was  not  undisputed.  The  first  Court 
which  decided  in  favour  of  the  defendants  did  not  find  estoppel 
proved,  but  was  of  opinion   that  from   the  plaintiffs'  conduct 
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it  eonld  bo  inferred  that  they  haditi  a  manner  sanctioned  the 
widow's  alienation.  There  is,  however,  no  sufficient  proof  that 
the  plaintiffs  at  any  time  acceptec  the  widow's  alienation  as 
valid  and  binding  on  them.  The  plaintiffs  ai*e  rherefore 
entitled  to  redeem  the  land  on  payment  of  Rs.  860. 

The  respondents  have  held  the  land  as  ostensible  owners 
hince  1879,  but  the  case  of  1887  and  some  objections  made  at 
the  time  of  mortgage  ought  to  have  warned  them  that  their 
title  was  not  beyond  qnestion.  All  things  considered,  however, 
I  think' the  parties  ought  to  bear  their  own  costs   thi-oughont. 

I  would  dismiss  the  appeal  but  without  costs. 

Appeal  dismisied. 
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No.  30. 

Before  Mr.  Justice  Frizelle. 
HAKIM  AND  OTHERS,— (Plaintifp8),-APPELLANTS,     | 

Versus  >AppitLATi  Sidi. 


NADIM  GUL  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 

Case  No.  198  of  1898. 

Civil  Procedure  Coie,  1882,  Section  4Si^ Application  to  Revenue  Ogiesr 
for  partition  of  land — Queetion  of  title  decided  hy  eaid  officer '-^Sub sequent 
suit  for  posaei^on  of  house — Title  to  land  and  house  identieal^Punjah 
Land  Revenue  Act,  1887,  Section  117. 

Id  previons  partition  proceedings,  relating  to  certain  land  and  bo< 
tween  the  parties  to  the  present  sait,  the  Revenue  Officer,  before  whom 
the  proceedings  were  institated,  passed  an  order  under  Section  117  of  the 
Land  Revenue  Act,  to  the  effect  that  he  would  himself  inquire  into  and 
determine  the  question  of  title  that  had  been  raised.  Subsequently  the 
present  plaintiffs  filed  an  application,  upon  which  they  paid  the  full  stamp 
necessary  for  a  civil  suit,  but  which  was  not  in  the  form  of,  or  verified 
as,  a  plaint,  and  contained  no  statement  of  claim  beyond  a  reference  to 
the  said  order,  and  a  statement  that  a  separate  suit  would  be  brought  for 
possession  of  a  hoose  connected  with  the  land.  The  application  was, 
however,  registered  in  the  register  of  civil  snits,  the  ordar  that  it  should 
be  BO  registered  and  the  summons  issued  being  signed  by  the  said  officer, 
who  was  nn  Extra  Assistant  Commissioner,  ns  **  Munsif,  Ist  class.*'  The 
oflScer  then  proceeded  under  Section  117  (2)  (b)  of  the  Land  Revenue  Act, 
and  gave  plaintiff  a  decree  in  respect  of  the  land,  the  judgment  being 
signed  by  him  as  "  Assistant  Collector,"  and  the  decree  as  "  Munsif,  1st 
class."  Plaintiffs  having  subsequently  sued  for  possession  of  the  house 
mentioned  in  their  said  application,  defendants  pleaded  that  the  snit  was 
barred  under  Section  43  of  the  Civil  Procedure  Code,  on  the  ground  that 
the  decree  in  the  partition  proceedings  had  been  passed  by  the  Extra 
ABSistant  Commissioner,  purely  in  the  exercise  of  his  civil  powers  as  a 
If  nnsif,  1st  class,  and  that  therefore  t  he  claim  to  the  house  could  have 
been  made  before  him  and  determined  in  those  proceedings.  It  was  ad- 
mitted that  plaintiffs'  title  to  the  land  and  to  the  house  was  the  same. 

Held,  that  the  Extra  Assistant  Commissioner  had  clearly  intended  in 
the  partition  proceedings  to  act  under  Section  117  (2)  (b)  of  the  Land 
Revenue  Act,  as  a  Revenue  Officer,  and  that  his  jurisdiction  was  confined 
to  the  question  of  title  to  the  land  which  alone  was  the  subject  of  those 
proceedings. 

Held,  therefore,  that  inasmuch  as  no  claim  to  the  house  could  have 
been  included  in  the  former  proceedings,  the  present  suit  was  not  barred 
ander  Section  43  of  the  Civil  Procedure  Codfi. 

Further  appeal  from  ihe  or d^r  of  H.   MaiuU,  Esquire,   Divisiottftl 
Judge,  Peshawar  Divition,  dattd  \^lh  June  189. 
Mn  ham  mad  Shah  Din,  for  appellants. 
Janki  Nath  Kanl,  for  respoiidentR. 
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The  judgment  of  the  Court  was  delivered  by 

nthFiby.  1898.  Frizellk,  J. — The   Divisional    Judge  has  dismissed  this 

suit  under  Section  43,  Civil  Procedure  Code,  on  the  ground 
that,  in  a  partition  proceeding  previously  pending  between 
the  parties,  when  a  question  of  title  was  raised  and  inquired 
into,  and  decided,  the  claim  to  the  house  now  in  dispute  should 
have  been  made.  In  that  proceedings  the  first  Court  as  a 
Revenue  Officer,  on  27th  January  1896,  passed  an  order  that  he 
would  himself  determine  the  qnestion  of  title  that  had  been 
raised.  This  order  was  passed  ander  Section  117  of  the  Land 
Revenue  Act,  and  the  Revenue  Officer  then  pi*oceeded  under 
sub-section  2  (6)  of  that  section  and  gave  a  decree  in  plaint- 
iffs* favour.  That  inquiry  and  decree  only  referred  to  the  land, 
which  was  the  subject  of  the  partition  proceeding^,  and  did  not 
include  the  house  now  in  dispute.  Plaintiffs'  title  to  the  land 
and  the  house  is  admittedly  the  same,  but,  in  the  partition  case 
which  the  Revenue  Officer  tried  as  a  Civil  Court,  no  claim  to 
the  house  could  have  been  included.  I  therefore  think  the 
present  suit  is  not  barred  by  Section  43. 

It  is  contended  for  respondents  that  this  decree  of  the 
first  Court  was  passed  purely  in  the  exercise  of  its  civil 
powers  as  Mnnsif  of  the  first  class,  and  that  therefore  the  claim 
to  the  house  could  have  been  then  made  and  determined.  From 
examination  of  tfie  record,  I  find  that,  after  the  Revenue  Officer 
(Lata  Mangal  Sain,  Extra  Assistant  Commissioner;  had  passed 
his  order  under  Section  117,  plaintiffs  filed  an  application  re- 
ferring to  the  previous  order,  and  on  this  application  full  stamp 
was  paid.  This  application  was  registered  in  the  register  of 
civil  suits,  and  the  order  that  it  should  be  so  registered  and 
summons  issued  was  signed  by  the  Extra  Assistant  Commis- 
sioner as  *'  Mnnsif,  1st  class.''  He  signed  the  judgment  as 
Assistant  Collector  and  the  decree  as  Munsif,  1st  class,  fiut 
the  officer  was  the  same  throughout.  1  think  it  was  merely  a 
mistake  signing  as  Munsif.  He  clearly  intended  to  act  under 
snb-section  (2)  (bj  aa  a  Revenue  Officer,  merely  observing  the 
procedure  laid  down  for  Civil  Courts,  and  his  jurisdiction  was 
confined  to  the  question  of  title  raised  in  the  revenue  proceed- 
ings, namely,  the  title  to  the  land. 

Although  plaintiffs  filed  a  separate  application  after  the 
order  of  the  27th  January,  and  the  application  was  on  the  full 
stamp  necessary  for  a  civil  suit,  it  was  not  in  the  form  of  a 
plaint,  it  was  not  verified  as  a  plaint,  it  contained  no  statement 
of  the  claim  beyond  a  reference  to  the  order  of  27th  January, 
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and  expressly  stated  that  a  separate  suit  would  be  brought  for 
a  hoase  connected  with  the  land,  that  is,  the  house  now  sued 
for. 

I  accept  the  appeal ;  set  aside  the  Divisional  Judge's  order 

and  remand  the  case  to  him   for  decision  of  the   appeal   on  the 

merits.     Stamp  to  be  refunded.     Other  costs  to  be  costs   in  the 

case. 

Appeal  allowed  :  cau6$  remanded. 


s  No.  3t 

Before  Mr,  Justice  Stogdon  and  Mr,  Justice  Ckatferji. 

MALIK  RAHIM  BAKHSH  AND  OTHERS,— 

(Defendanis),~PETITIONERS,  f    „ 

Versus  (  Side. 

MUSSAMMAT  FAKHAR-UN-NISA,— (PLAiNXiirF),—        ) 
RESPONDENT. 

CaseNo.  269.of  1897. 

Ues  judioata — Cross  suiU  relating  to  same  suhject'tnatler,  and  involving 
identical  issues  tried  together — Findings  on  issues  in  both  judgments  identi- 
cal— Appealfromjitdgment  inane  case  only— Civil  Procedure  Qode,  1882, 
Section  18. 

Where  two  cross  suits,  relating  to  tlio  same  sabject-matter  and  giving 
rise  to  identical  issues,  are  tried  by  the  same  Gonrt,  and  it  cannot  be 
urged  that  there  is  a  bar  to  the  trial  of  the  issues  by  the  Court  in  either 
case,  an  Appellate  Court  is  not  precluded  from  adjudicating  on  those 
issues,  if  one  judgment  is  appealed  and  the  other  is  not,  by  the  operation 
of  the  latter  judgment  under  the  rule  of  res  judicatOf  though  the  findings 
on  the  issues  in  both  judgments  are  identical. 

/.  L.  R.,  XVI  Gale,  233,  followed  j  /.  L,  iJ.,  VlCalc,  319,  not  followed  ; 
/.  L,  H,,  XI  AIL,  148,  distinguished. 

A  decision  on  a  point,  which  is  decided,  bat  which  is  not  necessary  for 
the  decision  of  the  suit,  which  is  disposed  of  on  another  point,  cannot 
operate  as  res  judicata. 

Where  a  plaintiff  brought  her  own  suit,  in  which  the  question  of  her 
right  neoessarily  and  directly  arose,  held,  that  she  could  not  be  held  to 
have  acquiesced  in  the  same  issue  being  treated  as  a  material  one  in 
another  suit,  in  the  same  Court,  in  which  she  was  impleaded  only  as  a 
member  of  the  family,  the  two  suits  being  tried  together. 

*  Applicalton  for  review  of  the  judgment  of  the  Chief  Court, 
dated  I6th  March  1897. 


K.  P.  Roy  aud  Jaishi  Ram,  for  petitioners. 


•The  judgment  of  which  a  review  was  prayed,  is  reported  aa.  No.  23 
Funjah  Record,  1«87.:-£d.,  Punjab  Jtecord,  ' 
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The  petition  for  review  of  jadgment  was  rejected  by   the 
following  jadgment  delivered  by 
2itk  F#fry.  1898.  Ghattbbji»  J.— This  is  an   application   by   Malik   Rahim 

Bakhah  and  Malik  Kadir  Bakhsb,  two  of  the  defendants-re- 
spondents, for  review  of  a  jadgment,  which  has  been  published 
as  No.  23  in  the  Punjab  Record  for  1897.  All  the  points  aris- 
ing in  the  case  were  exhaustively  considered  in  that  jadgment, 
and  the  review  seeks  to  re-open  almost  every  point  decided  in 
it.  The  learned  argament  for  the  petitioner  took  ap  the 
greaterpart  of  two  days,  andmost  of  it  was  addressed  to  the 
question  of  fe$  judicata^  which  was  taken  as  a  preliminary  ob- 
jection at  the  original  hearing  and  overrnled.  This  point 
most  first  be  discussed  and  decided. 

The  facts  upon  which  the  contention  is  fonnded  are  set 
forth  in  the  former  jadgment,  and  need  not  be  recapitulated 
here.  The  substance  of  counsel's  argument  may  be  summariz- 
ed as  below. 

1.  That  though  the  facts  of  Ahdui  Majid  v.  Jew  Narain 
Mehto  (7.  L.  2^.,  XVI  Calc..,  233)  are  practically  identical  with 
those  pi  the  present  case,  the  principle  adopted  by  the  Court 
that  the  bar  of  res  judicata  only  applies  to  the  trial  of  the  issue 
by  a  Court  of  first  instance,  and  not  to  its  disposal  by  the  Court 
of  appeal,  conflicts  with  that  laid  down  by  the  Allahabad  Court 
in  Balkishanv.Kishan  Lai  (L  L.  R,  XI  AIL,  148)  which  cm- 
bodies  the  sounder  doctrine,  and  is  supported  by  the  jadgment 
of  this  Court  in  Nur  Muhammad  v.  Jamun^  No.  153,  Punjab 
Record,  1890. 

2.  That  it  is  immaterial  whether  the  plaintiff  could  or 
could  not  appeal  from  the  dcci'ee  in  Rahman  Bakhsh's  case,  as 
the  bar  would  equally  apply  in  either  case. 

3.  That  the  principle  of  res  judicata  should  be  liberally 
construed  and  applied,  and  that  we  should  be  guided  by  its  spirit 
rather  than  the  words  of  any  judgment,  interpreting  the  pro- 
visions of  Section  13,  Civil  Procedure  Code. 

The  authorities  cited  were  almost  exclusively  those  qaoted 
at  the  original  hearing. 

1  have  given  the  arguments  of  the  learned  counsel  my  best 
consideration,  but  am  unable  to  see  that  there  is  any  such  error 
in  our  former  decision  as  necessitates  a  re-consideration  of  it. 
As  pointed  out  in  that  order,  the  facts  of  the  Allahabad  case 
were  very  different  from  those  of  the  present  one,  which  makes 
the  application  of  the  doctrine  it  lays  down  to  the  latter  a 
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matter  of  diffioalty.  On  the  other  hand,  the  facts  of  the  Cal- 
cutta case  were  almost  identical,  and  it  cannot  be  predicated 
with  certainty  that  the  principle  enunciated  bj  the  Court  had 
no  reference  to  them.  The  Calcutta  case  is  the  only  precedent, 
which  can  be  said  to  be  directly  in  point,  while  the  Allahabad 
case  is  only  an  indirect  authority.  When  a  suit  for  rent  of  a 
particular  year  is  brought,  and  a  decision  airived  at,  on  issues 
raised  by  the  pleadings  of  the  parties,  it  is  easy  to  see  that  in  a 
subsequent  suit  for  rent  of  a  subsequent  year  between  the  same 
parties  the  findings  in  the  first  suit  of  the  last  Court  of  Appeal 
on  the  material  issues  would  be  binding,  and  this  has  been 
scientifically  explained  by  Mr.  Justice  Mahmnd  in  Balkishan 
v.  Kishan  Led.  But  where  two  cross  suits  relating  to  the  same 
subject-matter  and  giving  rise  to  identical  issues  are  tried  by 
the  same  Court,  and  it  cannot  be  urged  that  there  is  a  bar  to 
the  trial  of  the  issues  by  the  Court  in  either  case,  it  is  not  quite 
so  apparent  that  the  Appellate  Court  would  be  precluded  from 
adjudicating  on  those  issues,  if  one  judgment  is  appealed  and 
the  other  is  not,  by  the  operation  of  the  latter  judgment  under 
the  rule  of  resJudiccUa,  though  they  may  have  both  given  the 
name  findings  on  the  issues. 

Moreover,  we  should  hesitate  to  apply  arguments  nsed  in 
another  case,  which,  though  expressed  in  general  terms,  had 
possibly  a  special  signification  with  reference  to  the  facts  of 
that  case.  I  utterly  repudiate  the  argument  that  the  spirit 
of  the  rule  of  res  Judicata  is  in  favour  of  the  petitioners,  and 
that  in  consequence  we  should  look  to  that  spirit  in  deciding 
the  objection.  The  spirit  of  that  rule  has  absolutely  no  appli- 
cation to  the  present  case,  and  had  I  to  decide  the  objection  on 
general  principles  only,  I  should  not  have  the  slightest  hesita- 
tion in  rejecting  it  as  wholly  unfounded  and  unsustainable. 
The  petitioners'  sole  hope  lies  in  bringing  their  objection  within 
the  words  of  Section  13,  Civil  Procedure  Code,  and  then  in 
insisting  on  a  strictly  literal  interpretation  of  them  without 
regard  to  the  consequences.  If  they  succeed  in  this,  we  must 
of  course  give  effect  to  the  plain  language  of  the  section,  even 
though  it  lays  down  a  rule  opposed  to  the  true  principles  of 
res  /udicata,  and  therefore  not  presumably  in  the  contempla- 
tion of  the  Legislature  in  enacting  it. 

It  is  admitted  by  Sir  Whitley  Stokes  (II,  Anglo-Indian 
Codes,  393)  that  the  question  of  res  judicata  "  is  a  subject  the 
**  importance  of  which  ♦  *  •  is  only  equalled  by  the  diffi- 
'*  oulty  of  dealing  with  it  clearly,  concisely  and  accurately  in  a 
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"  legislativB  enactment."  In  Bhola  Bhai  v.  Adhesang  (/.  L,  B., 
IX,  Bom.,  75)  Mr.  Justice  West  says:  "Section  13  of  the  Code 
"  cannot  be  applied  quite  literally,  as  if  it  could,  the  Court  try- 
"  ing  a  second  suit  would  be  bound  by  the  decision  of  a  point 
"  in  a  first  suit  treated  by  the  Court  in  appeal  as  irrelevant  for 
'*  that  case  though  not  formally  set  aside.  We  must  construe 
*'  the  section,  if  possible,  so  as  to  avoid  an  anomalous  result 
«  #  »  »»  Similar  language  was  used  by  Mr.  Justice  Mahmud 
in  8%ta  Ram  v.  Amir  Begnm  (L  L.  R,  VIII  All,  324)  at  page 
334.  He  said  that  the  section  *  *  "  had  given  legislative 
"  expression  to  one  of  those  rules  of  law  which  are  most  diffi- 
"  cult  to  formulate  for  purposes  of  codification,"  and  that  "  in 
"  interpreting  the  language  of  that  section  we  cannot  ignore  the 
"fundamental  principles  of  the  rule  to  which  that  section 
**  gives  expression,  unless  indeed  the  express  words  of  the  sta- 
"  tute  clearly  contradict  those  principles." 

In  the  case  decided  by  the  Allahabad  Court,  the  decision 
of  the  material  issue  as  to  plaintiff's  right  to  recover  malikana 
in  the  second  case,  was  bound  to  follow  the  decision  of  the 
same-issue  in  previous  suit  under  the  express  provisions  of 
Section  13.  There  would  have  been  no  such  question  raised 
as  was  decided  by  the  High  Court,  had  the  final  decree  of  Mr. 
Justice  Mahmud  been  passed  in  the  first  suit,  before  the  trial 
of  the  issue  in  the  second  suit  came  on.  The  complications 
arose  only  because  that  decree  was  given  after  the  decree  of  the 
first  Court  in  the  second  case,  and  because  the  decrees  of  the 
intermediate  Court  of  appeal  were  different  from  those  of  the 
first  Court  in  both  cases.  Mr.  Justice  Mahmud  in  a  lucid 
judgment  showed  that  these  complications  did  not  affect  the 
operation  of  the  rule  of  res  judicata,  which  would  have  applied, 
had  the  facts  been  as  I  have  put  above.  But  the  important 
distinction  remains  that  in  that  case  the  decision  of  the  first 
Court  would  have  had  to  follow  thQ  final  decision  in  the  pre- 
vious case.  Section  13  seems  clearly  to  require,  in  order  to 
constitute  Te$  fudicaia,  that  there  should  be  a  former  suit  and 
a  final  decision  in  that  suit  of  the  point  that  is  subsequently 
raised.  To  refer  again  to  the  Allahabad  case,  suppose  the  de- 
cree of  the  subordinate  Judge  in  the  second  suit  had  not  been 
appealed,  would  the  High  Court  have  been  bound  to  dismiss 
the  appeal  in  the  first  case,  on  the  ground  that  the  matter  was 
ref /ttiicoto  for  this  reason  ?  I  decidedly  think  not.  Yet  ac- 
cording to  the  argument  of  the  reviewers'  counsel,  based  on 
Mr.  Jostled  Mahmttd's  reasoniisg,  this  would  seem  to  follow- 
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lo  the  Calcutta  case,  the  decision  in  neither  case  was  dependent 
upon  the  other  in  the  Gonrt  of  first  instance,  and  I  can  find  n^ 
flaw  in  the  Conrt's  reasoning  that  this  state  of  things  was  not 
altered  in  the  Court  of  Appeal.  It  is  admitted  that  in  the  pre- 
sent instance  also  there  was  no  bar  to  the  trial  of  the  issue  re- 
garding plaintiff's  right  in  the  Court  of  the  District  Judge, 

The  facts  of  the  present  case  are  stronger  in  favour  of  the 
plaintiff  than  those  of  the  Calcutta  precedent.  There  the 
plaintiff-appellant  had  undoubtedly  a  right  of  appeal  from  the 
decree  passed  against  bim  for  rent  in  the  other  case.  But  it 
is  doubtful  whether  the  present  plaintiff  had  any  right  of 
appeal  against  the  decree  in  Rahman  Bakhsh's  suit.  I  have 
stated  the  reasons  for  my  doubt  iu  my  former  order,  and  they 
do  not  require  to  be  repeated  here.  There  was,  I*  conceive,  no 
decree  against  the  plaintiff,  and  no  relief  granted  against  her 
withia  the  meaning  of  Section  206,  Civil  Procedure  Code.  She 
had  no  property  in  her  hands  which  she  could  be,  or  was, 
ordered  to  deliver  possession  of  or  to  partition,  and  no  declara- 
tion was  songht  against  her  or  granted  by  the  decree.  The 
definition  of  "decree"  iu  Section  2,  Civil  Procedure  Code, 
does  not  appear  to  militate  against  this  view. 

Petitioners'  counsel  did  not  attempt  to  show  what  the 
plaintiff's  procedure  in  appeal  would  have  been,  but  contended 
that  it  was  immaterial  whether  she  could  or  could  not  appeal, 
and  that  nevertheless  the  decision  in  Rahman  Bakhsh's  case 
made  the  question  of  her  right  res  judicata  between  her  and  the 
reviewers.  This  contention  is,  in  my  opinion,  monstrous,  and 
can  only  be  acceded  to  if  it  is  clearly  supported  by  authority. 
There  does  not  appear  to  be  any  great  weight  of  authority  in 
favour  of  it,  Siamai  Khan  v.  Phadu  Baldia  (/.  L,  2?.,  VI  Calc, 
319,  F.  B.)  on  which  counsel's  main  reliance  is  placed,  appears 
to  be  wrong,  and  is  not  supported  by  the  precedents  cited  in 
it,  and  has  been  fi*equently  dissented  from.  Soorjomonee  Dayee 
V.  Suddanund  Mohapntter  (12  B,  L.  B.,  804,  P.  C.)  which  it  pro- 
fesses to  follow  relates  to  a  different  point,  vi>.,  that  where  a 
question  has  been  necessarily  decided  in  effect  though  not  in 
express  terms  between  the  parties,  the  matter  becomes  res 
judicata  in  a  subsequent  suit  between  them.  Nor  is  the  judg- 
ment of  the  Privy  Council  in  Krishna  Behari  Hoy'  v.  Bantoari 
Lai  Rry  (f.  fj.  R,  I  Calc,  l44)  in  point.  The  same  remark  ap- 
plies to  Kirpa  Ham  v.  Bhagfvan  Da$^  which  was  also  dissented 
from,  if  not  overruled  by  their  Lordships  in  Krishna  Behari 
Bay*8  case.  Sheikh  Enayat  Vila  v.  Sheikh  Amir  Bttkhih  (25,  W- 
B.y  225)  related  to  the  binding  effect  of  a  decision  on  a  point  on 
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which  the  case  itself,  in  which  it  arose,  was  not  decided,  and  is 
opposed  to  the  latest  decisions  of  almost  all  the  superior 
(yonrts  in  India  as  well  as  the  Privy  Ooanctl. 

On  the  other  hand,  the  ratio  decidendi  of  the  following 
cases  appears  to  be  clearly  against  the  argnment  that  the 
plaintiff  would  be  bonnd  by  the  decision  of  a  Court  of  first 
instance  in  which  she  had  no  right  of  appeal.  Bhola  Bhai  v. 
Adhetang  (J.  L.  fi.,  TX  Bom.,  75)  ;  No.  20,  Pun;ah  Record,  1891, 
and  Bro/'o  Behari  MitterY.  Kedar  Nath  liiozamdar  (/.  L,  E.,  XII 
Oalc.,  580),  though  the  point  actually  decided  in  the  first  two 
cases  was,  while  analogous,  somewhat  different.  Mr.  Justice 
West  in  Bhola  Bhai  v.  Adhesnng  cites  the  opinion  of  the  emi- 
nent German  Jurist  Savigny  in  support  of  the  view  which  he 
evidently  approves  that  "  no  matter  decided  by  a  lower  Court 
*'  in  which  an  appeal  is  excluded  can  be  res  Judicata  for  any  other 
"  case  either  in  the  same  or  in  any  other  Court,'*  which  is  the 
rule  obtaining  in  the  continental  coantries  of  Europe  (page 
80).  See  also  Anustiya  Bat  v.  Sakhoram  Pandurang  (/.  L,  R. 
VII  Bom,,  464,  at  467,  468)  ;  Thakur  Magan  Deo  v.  Thakur 
Mahadeo  SurJ  (/.  L  R.,  XVIII  Oalc,  647  at  651)  supports  the 
same  view,  and  in  the  absence  of  clear  authority  to  the  con- 
trary, I  should  be  prepared  to  hold  this  opinion.  In  Krithna 
Behari  Roy's  case  the  question  of  adoption  contested  by  the 
intervener  was  appealed  and  carried  up  to  the  High  Court  in 
the  former  suit. 

Another  principle  ruled  in  Niamat  Khan  v.  Phadu  Bnldia 
(/.  L.  R.,  V  J  Gale.,  819,  F.  B.)  was  that  when  a  point  is  decided 
but  is  not  necessary  for  Iho  deoision  of  the  suit,  which  is  dis- 
posed of  on  another  point,  the  decision  on  the  former  point 
operates  as  res  judicata  between  the  partien.  This  was  dis- 
approved by  a  Full  Bench  of  our  Coui*t  in  Narain  Das  v.  Faiz 
Shah  (No.  157,  Punjab  Record,  1889)  following  the  dictum  of 
their  Lordships  of  the  Privy  Council  in  Ran  Bahadur  Singh  v. 
LuchoKoer(L  L,  R.,  XI  Gale.,  811,  at  page  810),  and  other 
precedents  cited  in  the  judgment.  See  also  Ghela  Icharam  v 
SankalGhandJethu{L  L.  XV  R.,  Ill  Bom.,  597).  The  Pull 
Bench  authority  is  binding  on  us,  and  in  my  opinion,  has  a  most 
important  l^earing  on  the  question  before  us.  For  I  have 
always  been  inclined  to  take  the  view  that  the  issue  as  to  the 
daughter's  right  to  inherit  by  custom  was  not  a  material  one 
in  the  suit  in  which  Rahman  Baklish  was  plaintiff. 

The  preient  reviewers  were  co-defendants  with  the  plaint- 
iff  in    that  8uit|  but,  before   the  finding  on  that   issue  ran 
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operate  as  tee  Judicata  between  tbem,  it  must  be  clearly  sbown 
that  it  necessarily  arose  between  the  reviewers  and  tbe  then 
plaintiff,  Babman  Bakbsh.  Upon  a  careful  analysis,  however, 
of  tbe  plaint  and  pleadings  in  thitt  suit,  this  does  not  appear 
to  have  been  tbe  case.  Rahman  Bakhsh's  claim  was  based  on 
two  or  perhaps  three  canses  of  action  in  the  alternative,  fie 
wanted  partition  in  accordance  with  award  of  the  arbitrators 
appointed  by  himself  and  his  brothers  including  the  review- 
ers, nil  of  them  having  agreed  to  the  award.  In  so  far  as  this 
claim  was  concerned,  the  daughters  of  Karim  Bakbsh  were  not 
necessary  parties,  as  the  award  could  be  enforced  against  all 
who  were  parties  to  the  arbitration  without  reference  to  the 
danghters'  rights.  Their  rights  could  not  be  set  up  as  a 
defence  by  any  of  those  persons  in  such  a  suit,  aud  as  a 
matter  of  fact  the  petitioners  for  review  never  set  them  up 
or  objected  to  the  claim  under  the  award,  except  on  certain 
minor  points,  which  are  immaterial  for  purposes  of  the  ques- 
tion we  are  considering.  Subject  to  the  disposal  of  these 
points,  Rahman  Bakbsh  could  get  a  decree  in  accordance 
with  the  award  on  the  pleadings  of  the  reviewers,  and  no 
iasue  as  to  the  daughters'  rights  arose  between  them  on  that 
basis  of  claim.  Rahman  Bakbsh,  however,  impleaded  the 
present  plaintiff  as  a  possible  heir  of  his  father,  aud  in 
order  to  have  the  partition  effected  iu  the  presence  of  all 
who  had  any  claim  to  Karim  Bakhsh's  property,  and  particu- 
larly, I  apprehend,  with  reference  lo  his  other  causes  of  action 
iu  case  the  award  was  held  not  to  be  binding.  In  that  case  he 
claimed  a  fourth  share  if  the  daughters  of  his  father  were 
excladed  by  custom,  if  not,  his  proper  share  under  Muham- 
madan  law.  There  was  some  movable  property  not  covered 
bj  tbe  award,  but  of  value  infinitesimally  small  in  comparison 
with  that  included  in  the  award,  and  to  this  the  latter  alter- 
natives alone  applied.  But  inasmuch  as  the  daughters  had 
no  property  whatever  in  their  possession,  it  was  not  necessary 
to  implead  them,  though  it  was  doubtless  convenient  to  do  so, 
and  the  issue  as  to  their  right  did  not  also  necessaiuly  arise  in 
those  causes  of  action  upon  the  pleadings  of  the  present  peti- 
tioners. They,  of  course,  denied  the  daughters'  right,  but  were 
willing  on  that  basis  to  give  the  plaintiff  his  one-fourth  share, 
which  was  also  the  share  given  to  him  by  the  arbitrators*  award. 
There  is  no  trace  in  their  pleadings  of  any  denial  of  bis  right, 
if  the  award  failed,  to  such  a  share,  which  be  was  bound  to  get 
if  the  daughters  were  excluded,  as  they  alleged,  by  custom. 
Nor,  I  apprehend)  would  they  have  any  objection  if  plaintiff  on 
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the  basis  of  Mahammadan  law  was  content  to  take  a  seventh 
share  in  place  of  one-fourth.  They  might  have  denied  the 
daughters*  rights  on  the  grounds  on  which  plaintiff  reduced 
his  claim,  but  the  Court  would  not  have  been  bound  to  frame 
and  decide  an  issue  as  to  the  daughters'  rights,  as  a  decree 
could  have  been  passed  in  plaintiff's  favour  for  a  share  less 
than  what  he  was  entitled  to  on  defendants'  own  showing 
without  going  into  that  question. 

The  above  reasoning  appears  to  me  to  be  correct,  consider- 
ed strictly  from  the  standpoint  of  res  judicata  with  reference 
to  the  question  decided  by  the  Full  Bench  in  No.  157  of  1889. 
That  the  suit  of  Rahman  Bakhsh  was  a  suit  for  partition  of 
family  property  is  doubtless  true,  and  that  in  such  cases 
members  of  the  family,  who  are  potentially  sharers,  are  proper 
parties,  may  also  be  conceded.  It  is  certainly  convenient  and 
saves  trouble,  and  probably  further  litigation,  if  such  pro- 
cedure is  adopted,  but  under  the  circumstances  the  suit  of 
Rahman  Bakhsh  could  have  clearly  proceeded  withont 
impleading  the  present  plaintiff,  and  ho  could  have  obtained 
all  the  reliefs  he  claimed  withont  her  joinder,  subject  only  to 
her  right  to  come  in  and  litigate  with  him  regardiug  her  rights 
whenever  she  cbosc. 

Even  if  we  assume  that  she  was  properly  made  a  party, 
and  that  the  issue  as  to  her  rights  was  a  material  one,  if 
Rahman  Bakhsh's  suit  stood  by  itself,  the  contention  cannot 
hold  when  we  find  that  she  herself  filed  a  suit  in  which  the 
question  directly  and  necessarily  arose,  before  the  other  case 
was  tried.  It  may  possibly  be  that  where  the  parties  upon 
their  pleadings  go  into  a  case,  and  have  all  the  issues  tried  and 
decided,  they  are  bound  by  those  findings,  where  each  of  them 
is  sufficient  to  dispose  of  the  case  without  reference  to  the 
logical  order  in  which  the  issues  are  necessary,  as  was  ruled  in 
Piary  MoJtan  Muherj'ee  v.  Arr^btca  Churn  Bandopadhya  (I.  L.  B., 
XXIV  Calc,,  900).  I  give  no  opinion  on  this  question.  But 
where,  as  in  the  present  instance,  the  plaintiff  has  brought  her 
own  suit,  in  which  the  question  of  her  right  directly  and  neces- 
sarily arises,  she  cannot  bo  held  to  have  acquiesced  in  the 
same  issue  having  been  treated  as  a  material  one  in  another 
suit,  in  which  she  is  only  impleaded  as  a  member  of  the  family, 
the  two  suits  being  tried  together.  Surely  the  logical  order  of 
treatment  is  to  hold  the  issue  as  materially  and  primarily 
arising  in  her  own  suit,  and  to  decide  that  issue  in  the  other 
case,  if  it  is  considered  proper  to  draw  it  at  alLgin  acoordaooo 
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Tfith  the  decision  in  her  suit.  I  have  tried  to  show  that  it  is 
not  ahsolntely  necessary  in  that  case.  A  fortiori  it  is  not  so 
when  there  is  a  contemporaneous  suit  by  the  plaintifE  herself. 

Lastly,  if  stress  is  laid  on  the  necessity  of  plaintift's 
joinder,  and  of  the  issue  regarding  her  right  in  Rahman 
Bakhsh's  suit  on  the  ground  that  it  was  a  partition  suit,  and 
this  is  conceded  to  the  petitioners,  the  right  view  to  take 
would  be  to  regard  the  two  suits  as  one,  as  they  undoubtedly 
are  in  substance,  and  to  hold  that  a  single  appeal  is  sufBcient 
to  bring  the  question  of  lier  right  properly  before  the  Court 
of  Appeal.  Plaintiff's  suit  is  also  for  partition  and  possession 
of  her  share,  and  all  members  of  the  family  are  parties  to  it. 
Both  cases  have  been  heard  and  tried  together.  This  appears 
to  me  to  be  a  sufficient  answer  by  itself  to  the  contention  of 
the  reviewers.  In  fact  the  contention  has  all  along  appeared 
to  me  to  be  an  absurd  one,  without  any  foundation  in  law  or 
reason. 

I  would  accordingly  overrule  it. 

As  regards  the  merits  of  our  decision,  I  do  not  think  any 
detailed  remarks  are  required.     The  case  has  been   very   fully 
gone  into,  and  it  is  not  a  sufficient  ground  for  re-opening  it  that 
the  petitioners  think  we  ought  to  have  come  to  different  findings 
on    the    questions  decided.     No  obvious   or   material   errors 
vitiating  the  findings  are  shown,  and  it  is  too  much  for  them  to 
expect  that  we  should  go  over  the  whole  ground  again,  merely 
because  our  judgment  does  not  satisfy  them.     One  or  two 
mistakes  in  appreciating  the  evidence  bearing  on  one  or  two  of 
the  instances  cited  as  to  custom  were  alleged  in  the  argument* 
but  they  are  very  trivial,  even  if  they  are  made  out,   which  is 
not  at  all  clear,  and  do  not  affect  our  findings  regarding  those 
instances.     As  regards  the  onus  of  proof,  we  ourselves  came  to 
a  coDclnsion  with  some  hesitation,  as  the  matter  was  one  of 
some  difficulty,  but  all  that  petitioners  now   urge  was   fully 
borne  in  mind  and  considered  by  us.     It  is  useless  to  quofe 
decisions  under  Hindu  law  about  emigrants  being  presumed  to 
retain  their  customs   and   their   peculiar   law   in    their  new 
domicile.     Hindus  ordinarily  retain   their  social  and  religious 
cnstoms,  their  priests  and  gods  and  their  mode  of  living,  wher- 
ever they  go,  but  the  same  cannot  be  predicated   of   Muham- 
madnns.     In  this  case  the  parties  have  been  found  by  us  to  be 
Arains,  but  they  did  not  hold   land  on  a  tribal  tenui^e  as   they 
generally  do  in  Punjab  Proper,  and  the  presumption  of  their 
following    their    tribal   customs   as   agriculturists,  and  of 
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exclndisg  daoghters  from  snccessioo,  bave  natarally  a  veiy 
feeble  application.  Tbey  founded  no  village  and  did  not  hold 
land  as  a  village  community  of  Arains.  On  tbe  contrary,  tiiey 
settled  in  tbe  suburb  of  a  town,  wbicb  was  long  a  focus  of 
Islamism,  many  generations  ago  among  a  beterogeneous  com- 
munity of  Muhammadans,  witb  wbom  tbey  intermarried  and 
formed  ties  of  brotherbood,  and  did  tbeir  best  in  tbe  past  to 
conceal  tbeir  true  origin  by  pretending  ortbodoxy  and  trying  to 
make  it  appear  tbat  tbey  were  Sbeikbs,  Eoreisbi  or  Sidiqui. 
Having  regard  to  all  tbese  circumstances  and  to  tbe  fact  tbat 
tbey  bave  been  sbown  to  hold  land  only  for  two  generations,  we 
found,  after  giving  full  weight  to  all  considerations  that  tell 
ih  tbeir  favour,  tbat  there  was  no  presumption  in  favour  of  the 
custom  they  allege,  and  left  the  question  an  open  one.  They 
had  therefore  to  establish  tbe  custom,  and  we  held  tbat  they 
had  failed  to  do  so.  I  am  unable  to  see  any  impropriety  or 
error  in  our  decision. 

No  other  point  in  the  application  for  review  requires 
separate  notice.  Relief  has  been  given  to  the  petitioners  in 
respect  of  their  complaints  in  their  27tb,  28th  and  29th 
grounds  by  amendment  of  our  decree,  under  Section  206,  Civil 
Procedure  Code. 

I  would  accordingly  reject  this  application. 

Application  dismissed- 
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No.82. 
Before  Sir  Charles  Roe,  Kt.,  Chief  Judge,  and  Mr,  Justice 

Chatterji, 

PIRBAKHSH,— (Plaintiff),- APPELLANT, 

Versus 

KADIRBAKHSH,— (DiiENDAHT),-RESPONDENT. 

Case  No.  665  of  1896. 

Lis  pendens— R«9u<ercd  and  unreghtered  deeds  "Registration  Aet^ 
1377,  Section  50. 

Section  50  of  the  Begist ration  Act,  1877,  gives  priority  to  registered 
documents  of  certain  specified  classes,  as  regards  property  comprised 
tliereiD,  over  unregistered  documents  relating  to  the  same  property,  not 
being  decrees  or  orders,  provided,  in  the  latter  case,  that  such  decrees  or 
orders  are  prior  in  point  of  date  to  the  registered  document. 

Where,  however,  an  unregistered  mortgage  had  already  brought  his 
Bait  to  enforce  his  mortgage,  held,  that  a  moHgvge,  by  registered  deed, 
of  the  lame  property  made  during  the  litigation  mast,  in  Meei^aoee 
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with  ih«  piindples  of  lis  pendens,  be  treated  as  aabjeot  to  ihe  resialt  of  the 

Mit. 

FwrAer  appeal  from  the  order  of  Colonel  C.   H.  T,   Marshall, 
Diwuional  Judge,  Lahttre  Diviiion,  dated  17 th  December  1895* 

Sham  Lai,  lor  appellant. 

Sant  Ram,  for  respondent. 

The  judgment  of  the  Court  was  as  follows  :  — 

Chattibji,  J.— The  material  facts  of  this  case  are  shortly  13<A  April  1898. 
these.  On  17th  May  1889,  Imam-ud-din  mortgaged  two  plots 
of  land  measuring  3  kanale  each  at  Bajgarh  to  the  defendant 
Kadir  Bakhsh  by  two  deeds,  one  for  Bs.  69,  and  the  other  for 
Bs.  99.  Both  deeds  were  unregistered  and  the  mortgages 
were  with  possession.  Neither  deed  contains  any  khasra 
numbers  or  any  specification  of  the  mortgaged  lands  beyond 
deacribing  them  as  bagh. 

On  23rd  November  1891,  Kadir  Bakhsh  sued  Imam-ud-din 
for  recovery  of  the  mortgage  money  with  a  declaration  of 
lien  over  the  mortgaged  property.  On  26th  November  notice 
was  ordered  to  issue  and  the  case  was  fixed  for  the  15th 
Dooember.  On  the  16th,  the  presiding  officer  of  the  Court 
noted  that  the  plaintiff  was  present  bat  the  defendant  was 
not,  but  as  he  himself  was  ill,  changed  the  date  of  hearing  to 
the  15th  January  1892,  and  directed  that  the  defendant  should 
*  be  informed.  The  case  was  again  put  off  to  the  11th  February, 
but  ultimately  came  on  for  hearing  on  24th  March  when,  on 
defendant's  confession,  a  decree  was  passed  in  favour  of  the 
plaintiff  for  Bs.  168,  with  the  declaration  of  lien  prayed  for  in 
the  plaint. 

On  9th  January  1892,  while  the  above  suit  was  pendin^^, 
Imam-ud-di)j  sold  27  kanah  7  niarlae  of  land,  comprising 
various  khasra  Nos.  for  Bs.  800,  to  the  plaintiff  by  a  registered 
deed. 

Kadir  Bakhsh  in  execution  of  decide  attached  his  judg- 
ment-debtor's land  including  the  6  kanale  in  dispute  in  appeal. 
This  led  to  an  objection  on  the  part  of  the  plaintiff  and  finally 
to  this  suit,  which  is  for  a  declaration  that  13  kanale  of  land, 
khasra  No.  839,  included  in  his  purchase,  are  not  liable  to 
attachment  and  sale  at  the  instance  of  the  decree- holder. 
Though  Kadir  Bakhsh's  deeds  contain  no  specification  of  the 
land  under  mortgage,  there  is  now  no  dispute  that  the 
6  Uamls  are  included  in  plaintiff's  deed  and  form  part  of  the 
IS^hemale  for  which  the  present  suit  is  brought. 
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The  plaintiff's  deed  is  registered  while  Kadir  Bakhsh's 
deeds  are  not,  and  there  is  clearly  a  competition  between  ibese 
deeds.  Under  Section  50  of  the  Registration  Act,  the  plain- 
tiff's deed  would  have  priority  on  this  groand.  It  is  tme  that 
Kadir  Bakhsh  has  got  a  decree,  bat  it  was  obtained  snbse- 
qnently  to  plaintiff  s  sale,  and  only  gives  effect  to  mortgages 
which,  by  the  above  section,  must  be  postponed  to  it. 
Himalaya  Bank^  Limited,  v.  Simla  Bank,  Limited.  (J.  L,  /?.,  VllI 
AU.,  23,  F.  B.);  Jagrvp  Bai  v.  Radhey  Singh  (J.  L.  B., 
XIII  All.,  288).  On  this  ground  plaintiff  appears  to  have  a 
right  to  succeed,  which  both  the  lower  Courts  have  errooeons- 
ly  failed  to  see. 

There  is,  however,  one  defect  in  the  plaintiff's  title,  which 
is  in  our  opinion  fatal  to  his  claim  despite  his  priority  on  the 
'  ground  of  registration.  It  appears  from  the  dates  above  given 
that  the  transfer  in  his  favour  was  made  pendente  lite,  and  that 
in  consequence  his  title  is  subject  to  the  result  of  the  suit. 
Lis  pendens  begins  when  summons  has  been  served  on  the 
defendant.  Now,  though  the  file  containing  the  summonses 
has  been  destroyed,  it  appears  clear  to  us  that  defendant  was 
served  before  the  hearing  on  the  15th  December  1891,  though 
be  was  absent.  Had  he  not  been,  the  wording  of  the  order  of 
adjournment  would  have  been  different.  It  would  have  been 
mentioned  that  the  summons  had  not  been  served  and  fresh  ones 
ordered  to  issue.  That  the  Munsif  did  not  proceed  ex  parte  on 
that  date  was  probably  due  to  his  inability  to  take  up  the 
case  owing  to  illness.  We,  therefore,  hold  that  service  had 
taken  place  before  the  9th  of  January,  and  that  there  was  a 
litis  contesiatio  in  respect  of  the  6  kanals  mortgaged  to  Kadir 
Bakhsh  when  they,  in  conjunction  with  other  land,  were  sold 
to  the  plaintiff. 

The  Registration  Act,  Section  50,  gives  to.  registered 
documents  of  certain  specified  classes  priority  as  regards 
property  comprised  therein  over  unregistered  documents  re- 
lating to  the  same  property,  not  being  a  decree  or  order.  The 
words  of  the  section  indicate,  and  it  has  been  ruled,  that  the 
decree  must  be  prior  in  point  of  date  to  the  registei'cd  in- 
strument. Himalaya  Bank^  Limited,  v.  Simla  Bank,  Limited 
(f.  L.  B.,  VIII  AIL,  23,  F.  B.),  see  also  Jagrup  Bai  v.  Radhey 
Singh  (/.  L.  B.,  XIII  AIL,  288,  and  No.  125,  Punjab  Record, 
1889).  But  where  as  in  this  case,  the  unregistered  mortgagee 
has  already  bix)ught  his  suit  to  enforce  his  mortgage,  a  transfer 
by  a  registered  deed  during  the  litigation  ought  to  be  treated  at 
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Bi/bjecfc  to  result  of  the  suit.  This  Tvould  bo  in  accordance 
with  the  principles  of  lis  pendens  and  there  is  nothing  in 
Section  50  to  take  out  of  tho  operation  of  those  principles  a 
registered  deed  executed  under  the  circumstances  above  stated. 
In  case  of  Baij  Nath  v.  Lvchman  Das  (/.  L.  R.,  VII  AIL,  888)  a 
subsequent  decree  was  preferred,  though  the  facts  were  not 
quite  analogous.  The  case  may  be  held  to  have  been  partially 
overruled  by  the  Full  Bench  caso  reported  in  the  8th  volume 
of  the  Allahabad  series,  but  no  authority  in  direct  conflict 
with  the  principles  we  have  enunciated  has  been  quoted  to  us, 
and  we  think  our  view  is  to  some  extent  supported  by  the 
reasoning  nsed  in  the  former  case.  There  is  nothing  opposed 
to  it  in  Keshav  Pandurang  v.  Vinayak  Ban  (I,  L.  J8.,  XV 111 
B0m.y  355). 

We  are  accordingly  of  opinion,  though  on  grounds  some- 
what different  from  those  adduced  by  the  lower  Courts,  that 
the  plaintiff  is  not  entitled  to  priority, 

Tho  apppal  is  dismissed,  but,  under  tho  peculiar  cii-cum- 
stsuces  of  tho  case,  wo  direct  that  tho  parties  pay  their  own 
costs  throughout. 

Appeal  dismUsed. 

No  33. 

Before  Mr.  Justice  Reid  and  Mr.  Justice  Clark. 

GANGA  81NGH  AND  ANOTHER,— (Defendants),— 
APPELLANTS, 

Versus  '  )^ArPElLATl  BiM. 

MU  SSAMMAT  SHIB  DEVI,— (Plaintiff),— 
RESPONDENT. 

Case  No.  506  of  1896. 

Monthly  tenancy — Ttanftfer  of  Property  Act^  Section  100 — Tenant  hold" 
ing  over — Damages. 

Where  a  tenancy  of  certain  shops  was  not  for  agricultaral  or  manu- 
facturiog  purposes,  and  tho  leu  ant  failed  to  prove  a  contract  for  a  lease 
from  year  to  year,  heldy  on  tho  principle  laid  down  in  Section  106  of  the 
Transfer  of  Property  Act,  that  the  tenancy  was  monthly,  and  that  a 
notice  of  15  days,  tormioating  with  a  monih  of  tho  tenancy,  was  valid. 

Beldf  further,  that  the  damages  awardable  by  the  Coart  against  a 
moDihly  tenant  who  wilfally  and  contamaciously  holds  over,  after  notice, 
ffhonld  be  reasonable  in  amount. 

Further  appeal  from  the  order  of  J,  G.  3/.  Bennie,  Esquire^  DM" 
sional  Judge,  Rawalpindi  Divisionj  dated  Sth  February  1896. 
Ishwar  Das,  for  appellants. 
Dani  CIiand>  for  respondent. 
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The  followiog  judgment  was  delivered  by 
25 A  Affil  1898.  Reid,  J.— We  are  satisfied  that  the  tenancy  of  the  shops  in 

respect  of  which  this  suit  was  filed,  was  monthly,  and  that  the 
notice  of  15  days,  terminating  with  a  month  of  the  tenancy, 
was  valid.  The  fact  that  the  shops  had  been  let  to  a  liquor 
contractor,  who  had  a  yearly  contract  for  the  sale  of  liquor,  does 
not  affect  the  landlord.  The  tenancy  was  not  for  agricultural 
or  manufacturing  purposes,  and  the  rule  contained  in  Section 
106  of  the  Transfer  of  Property  Act  is  applicable,  the  tenant 
having  failed  to  prove  a  contract  for  a  lease  from  year  to  year. 
The  question  remains  what  damages  in  lieu  of  rent  the  landlord 
is  entitled  to,  for  the  period  daring  which  the  tenant  held 
over,  after  expiry  of  notice. 

In  England  this  question  has  been  settled  by  Statute  4, 
George  II,  cap.  28,  Section  1,  providing  that  the  tenant  shall 
pay  double  the  yearly  value  of  the  premises. 

The. pleader  for  the  appellants  relies  on  Kylash  Ckunder 
Sircar  v.  Woomanund  Boy  (XXIV  W.  R.,  412),  and  Budun 
Mollah  V.  K.  N.  Chalterjee  {lb.  44-1)  for  the  proposition  that 
reasonable  damages  for  the  holding  over  should  be  fixed  by  the 
Court  and  Tejendro  Narain  Singh  v.  Bakai  Singh  (I.  L.  B., 
XXII  Calc,  658)  is  in  his  favour. 

Counsel  for  the  rospoudeut  contends  that,  if  Rs.  1,000  per 
mensem  had  been  specified  iu  the  notice  hs  the  rent  payable,  if 
the  tenant  held  over,  the  whole  would  be  recoverable,  and  relies 
on  an  unreported  ruling  of  this  Court,  Civil  Appeal  195  of  J  897. 

In  that  case  the  occupant  was  mortgagee,  paying  no  rent. 
The  purchaser  of  the  equity  of  redemption  paid  off  the  mort* 
gagee  and  gave  him  notice  that,  if  he  held  over  after  a  certaia 
date,  Rs.  30  per  mensem  would  be  payable. 

The  learned  Chief  Judge  held  that,  after  expiry  of  reason* 
able  notice,  the  mortgagee  "  must  pay  what  plaintiff  distinctly 
"  told  him  would  be  the  end,  if  he  continued  to  occupy  the  shop, 
**  ffiz,  Rs.  30  per  mensem,'* 

The  rent  fixed  for  the  shops  in  suit  was  originally  Rs.  7-8 
and  it  appears  that  the  respondent  was  willing  to  accept  Rs.  15, 
after  issuing  notice,  .but  that  the  appellants  declined  to  pay 
so  much. 

Under  the  English  Statute  it  has  been  ruled  that  the 
penalty  is  reooverable  only  in  case  of  a  wilful  and  contumacioos 
holding  over,  after  notice,  and  not  on  a  holding  over  under  a 
bond  Ade  claim  of  title  or  right,  though  erroneous^ 
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We  are  satisfied  that  the  holding  over  in  the  ease  before 
US  was  wilf  al  and  eontnmacions. 

In  the  case  before  the  learned  Chief  Judge  it  appears  that 
the  plaintiff  paid  iRs.  15  per  fn$n$emior  a  similar  shop,  the  rent 
charged  being  therefore  doable  the  ordinary  rent.  It  was 
nnnecessarj  to  consider  whether  rent,  several  times  that  ordi- 
narily paid,  would  be  recoverable,  if  charged  in  the  notice 
to  quit. 

The  rule  laid  down  in  the  Weekly  Eeporter  cases  is  equitable, 
and,  applying  that  rule,  we  hold  that  the  English  Statute  .is 
a  fair  guide  to  the  damages  to  be  assessed  in  the  case  before  us. 

We  modify  the  decree  of  tho  Court  below,  reducing  the 
decree  for  the  months  of  June  and  Jnly,  from  Bs.  60  to  Rs.  30. 
In  other  respects  the  decree  of  the  lower  Appellate  Court  will 
stand.     The  parties  will  pay  their  own  costs  of  this  appeal. 

Decree  modified. 
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No.  34. 

Before  Mr.  Justice  Bttid  and  Mr.  Justice  Clark. 

H.  H.  RAJA  OF  FARIDKOTB,— (Plaintiffs),— 
APPELLANT, 

Versus  •    J'AppiitATf  Side. 

SARDAR  GURDYAL  SINGH,— (Defendant),— 

RESPONDENT. 

CaseNo.  362of  1896. 

Limitation  Act,  ISII,  Beclions  10,  U—'Tested  in  iruit'^^Suit  /or  re* 
r  of  money  mioaitpropriated  by  Kbazanchi  of  Native  State — *'  Defect  of 
jmriedielion  or  other  like  cause  " — Suit  hosed  on  void  judgment  of  foreign 
Court 

Section  10  of  the  Limitation  Act,  1877,  has  a  limited  applioation,  and 
Aoeft  not  cover  a  suit  brooght  against  the  khatan^hi  of  a  Native  State  to 
reM^ver  money  mid  to  have  been  misappropriated  by  him  from  the  mpoej 
lolriBohaffpe,  sooh  money  not  being  "vested  in  tmat  for  any  speoifiq 
purpose,"  within  the  meaning  of  the  said  section. 

Neglect  or  laehes  of  the  plain ti£F  either  in  stating  his  case  or  prose- 
eotii^  his  suit  is  not  '^a  defect  of  jarisdicbion  or  other  caase  of  a  like 
**  natnre,"  within  the  meaning  of  Section  14  of  the  said  Act,  and  the  in- 
ability of  the  Conrt  to  entertain  the  suit  must  arise  from  either  some 
noa voidable  circnmstance  over  which  no  one  has  any  control,  or  some- 
thing incidental  to  the  Court  itself,  and  unconnected  with  the  acts  of  the 
parties. 

.  I9^te,  therefore^  a  plaintiff  sued  in  a  Court  of  competent  jnrisdiotioq ^ 
bnt  based  his  suit  on  a  foreign  judgment  which  was  a  mere  nullity,  keld^ 
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that  be  was  not  entitled  to  any  deduction  of  time,  under  Section  14  of 
the  Act,  by  reason  of  such  suit. 

First  appeal  from  the  order  of  Colonel  G,  H»  T.  Marshall,   Dm- 
sional  Judge,  Lahore  Division,  dated  27th  January  1896. 
W.  H.  BattigaD,  Q.  C,   and  Mabamm&d  Shall  Diii|  for 

appellant. 

K.  P.  Boy  and  Ishwar  Das,  for  respondents. 

The  jadgment  o{  the  Court  was  delivered  by 

I8th  Ajnil  1898.  Clark,  J.— -The  facts  of  this  case  may  be  briefly  stated. 
Sardar  Bir  Singh;  father  of  defendant,  was  haJchshi  of  the  Parid- 
kote  State,  from  1869  to  about  April  1874,  he  then  left  the 
Faridkote  State,  and  went  to  live  in  the  Jind  State. 

On  14th  April  1877,  the  Faridkote  State  filed  two  suits 
against  Sardar  Bir  Singh  in  the  Faridkote  Courts  and  obtained 
eoi-parte  decrees  on  8th  November  1879  for  Bs.  67,282,  and  on 
25th  January  1880  for  Bs.  18,044. 

On  the  former  foreign  decree  the  Faridkote  State  on  10th 
November  1881  filed  a  suit  in  the  Court  of  Mr.  Parker,  Judi- 
cial  Assistant  Commissioner,  Lahore,  for  Bs.  67,282.  The  suit 
was  dismissed  on  24th  Febraary  1882,  on  the  ground,  inter 
.  alia,  that  the  Faridkote  Court  had  no  jurisdiction  to  pass  the 
decree.  Plaintiff^s  appeal  to  the  Additional  Commissioner  was 
dismissed  on  29th  August  1882,  his  appeal  to  the  Chief  Court 
was  accepted  on 24th  July  1888  and  the  claim  decreed.  {Punjab 
Becord,  No.  191  of  1888).  On  appeal  to  the  Privy  Council  on 
28th  July  1894,  the  decree  of  the  Chief  Court  was  reversed,  and 
the  decree  of  the  lower  Court  restored  (Pnnjab  Becord,  No.  112 
of  1894).  The  present  suit  was  then  filed  on  16th  March  1895 
on  the  original  cause  of  action. 

The  Divisional  Judge,  Lahore,  has  dismissed  the  suit  as 
barred  by  limitation,  he  held  that  Sardar  Bir  Singh  held  the 
position  of  Prime  Minister  of  the  State,  that  there  was  no  evi- 
dence to  show  that  he  ever  personally  took  over  charge  of  the 
treasury  or  treasure,  that  he  exercised  a  general  control  and 
supervision  with  his  other  numerous  duties  over  the  treasury 
offices  and  the  treasurer,  that  ho  was  not  a  trustee,  and  that 
Section  10  of  the  Limitation  Act  did  not  apply,  that  the  suit 
was  governed  by  Articles  90  and  91  of  Act  IX  of  1871,  and 
was  barred. 

Plaintiff  appeals  tp  this  Court,  and  the  first  question  raised 
is  whether  Section  10  of  the  Limitation  Act  (Act  XV  of  1877) 
applies. 
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To  determine  this  it  became  necessary  to  consider  Sardar 
6ir  Singh's  position  in  the  State  with  reference  to  the 
treasury. 

The  question  then  arose  whether  plaintiff  could  rely  on 
the  evidence  given  in  the  Faridkote  Court. 

We  hold  that  the  consent  of  counsel  to  accept  the  previous 
record  in  this  case  so  far  as  it  was  relevant  to  the  present  case 
(page  4,  paper  book)  mast  be^  construed  strictly,  and  only  to 
refer  to  such  evidence  as  was  relevant  and  admissible. 

We  held  that  the  statements  of  deceased  witnesses  record- 
ed in  the  Faridkote  Court  were  not  admissible,  as  that  Court 
was  without  jurisdiction  and  the  statements  were  made  coram 
non  futiice. 

We  now  proceed  tp  consider  the  position  of  Sardar  Bir 
Singh,  as  it  appears  from  the  evidence  on  the  file.  We  note 
that  the  witnesses  are  subjects  of  the  Faridkote  State,  and 
that  their  evidence  mast  bo  accepted  with  reserve,  where  it  is 
against  defendant. 

We  think  it  is  clearly  established  that  Sardar  Bir  Singh 
was  the  Raja's  right-hand  man  and  certainly  not  exclusively 
in  charge  of  the  treasury. 

It  is  argued  that  he  kept  one  of  the  keys  of  the  treasury 
and  either  himself  or  by  one  of  his  personal  subordinates  wrote 
op  the  accounts. 

The  most  important  witness  is  Dala  Mai,  he  was  one  of 
the  two  treasurers  in  charge  of  the  treasury  from  1869  to  1874, 
the  Faridkote  decree  was  also  against  him,  he  admits  having 
joined  with  Sardar  Bir  Singh  and  others  in  misappropriating 
Bs.  21,000  from  the  treasury,  he  was  imprisoned,  bat  Sardar 
Bir  Singh  continued  in  office,  and  was  not  held  responsible. 

This  witness  therefore  is  not  a  credible  one  against  defend* 
ant.  It  is  he  who  says  that  Sardar  Bir  Singh  had  one  of  the 
keys  of  the  treasury,  and  that  he  kept  an  account  book  of  the 
treasury  accounts. 

He  says  daily  balances  were  struck  and  money  counted  for 
about  eight  months,  after  that  no  balances  were  struck  ;  he 
says  Sardar  Bir  Singh's  predecessor  Bakhshullah  Khan  kept  no 
accounts.  When  the  bakshi  sent  for  money  without  a  voucher 
one  of  his  orderlies  used  to  come.  The  Baja's  orders  for  money 
all  came  throagh  Bahhshi  Bir  Singh.  Occasionally  ho  gave 
gibers  himself  to  pay  small  sums  of  Bs.  10  or  Bs.  20. 
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It  18  evident  then  ibat  the  treastiry  bosiness  was  managed  in 
a  most  primitive  fashion.  Great  reliance  is  placed  on  the  book 
in  Bir  Singh's  own  handwriting,  which,  it  is  alleged,  shows  and 
works  ont  a  balance  of  Rs.  82,260  on  1st  Magh,  Sambat  19^7,  and 
which  balance  is  alleged  to  have  been  tampered  with  and  al- 
tered to  Bs.  302  to  correspond  with  the  money  in  the  treasury. 
We  do  not  feel  satisfied  that  this  is  the  official  treasury  book 
kiept  np  in  the  regalar  way  of  business.  It  may  have  been  an 
incomplete  record  kept  np  by  Bir  Singh  for  his  own  inform* 
ation,  and  may  not  have  been  fully  written  np. 

We  are  not  satisfied  that  only  Bir  Singh *8  orders  on  the 
treasury  were  honoured.  The  Raja  or  the  Tikkaji  may  have 
been  able  to  give  orders  on  the  treasury. 

Dula  Mai  and  Mania  may  have  been  able  to  misappropri- 
ate money  without  the  knowledge  and  connivance  of  Bir  Singh* 
as  they  apparently  did  on  one  occasion. 

We  do  not  think  it  is  shown  that  the  treasury  money  was 
in  Bir  Singh's  custody  to  such  an  unreserved  extent  that  he 
can  be  considered  a  trustee  of  the  money. 

Just  as  the  Raja  himself  by  inattention  to  business  was 
liable  to  have  defalcations  in  his  treasury,  so  was  Bir  Singb^ 
and  it  is  not  necessary  that  he  mast  have  been  a  party  to  such 
defalcation. 

However,  supposing  that  his  service  in  the  State  involved 
the  receipt  and  custody  of  moneys  of  the  State  to  be  accounted 
for  by  him  to  the  State,  and  that  ho  did  misappropriate  por- 
tion of  such  moneys,  is  a  suit  to  recover  such  moneys  within 
Section  10,  Act  XV  of  1877. 

We  note  here  that  the  letter  of  8th  April  1877  from  the 
Faridkote  State  to  Bir  Singh,  the  first  letter  we  have  on  the 
file,  though  there  appear  to  have  been  previous  letters,  says 
that  there  is  a  difference  of  Rs.  61,681  in  the  treasury  books, 
to  the  expenditure  of  which  the  papers  f  arnish  no  clue,  and 
asks  Bir  Singh  to  settle  up  the  account,  and  the  original 
action  was  brought  to  recover  moneys  alleged  not  to  have  been 
duly  accounted  for,  and  to  have  been  misappropriated.  Dula 
Mai  and  Maula  were  sued  along  with  Bir  Singh,  and  the  Court 
was  asked  to  award  the  amount  from  any  of  them  who  may  be 
proved  to  be  liable. 

Section  10,  Act  XV,  1877,  says :  "  No  suit  against  a  person 
^  in  whom  property  has  become  vested  in  trust  for  any  specific 
^*  purpose,  or  against  his  legal  representatives  or  assigns  (not 
**  being  assigns  for  valuable  considemtion)  for  the  purpose  of 
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*^  following  in  his  or  their  hands  such  property,  shall  he  harred 
*'  by  any  length  of  time." 

Starling  in  his  work  on  the  Indian  Limitation  Act  under 
this  section  points  ont  :— 

Two  circumstances  mast  concur  to  bring  this  section  into 
operation — 1,  pi'operty  must  have  vested  in  some  person  aa  a 
trustee  for  a  specific  purpose ;  2,  the  suit  must  bo  brought  to 
follow  the  trnst  property. 

Vesting  implies  that  some  one  has  an  estate  in  the  subject- 
matter  of  the  alleged  trust,  not  merely  that  he  has  power  tq 
charge  it  or  direct  how  it  should  be  disposed  of  (Diekemon  v. 
Teasdale,  1  De  (?.  J.  and  8.  52,  Oaverdak  v.  Oharlton  42,  Q. 
B,  D,y  120),  consequently  Directors  of  a  Company  are  notpOTSons 
in  whom  the  property  of  the  Company  vests  under  this  Section 
(I.  L.  Rn,  XVIIl  Bom.,  119),  nor  is  a  liquidator  of  a  Company. 
The  particular  words  in  this  section  "  in  whom  property  has 
**  become  vested  in  trust  for  a  specific  purpose  "  render  inappli- 
cable many  of  the  English  decisions  as  to  Directors  and  others 
being  express  trustees  of  money  over  which  they  have  control. 

The  caBes  relied  upon  by  plaintiff  are— (I)  Burdtck  v. 
Oarrick,  L.  R,  V  Chancery  Appeals,  233. 

The  head  note  runs — 

"  An  agent  who  stands  in  a  fiduciary  relation  to  his  princi- 
*'  pal  cannot  set  up  the  Statute  of  Limitations  in  bar  of  a  suit 
"for  an  account  by  his  principal. 

"  An  agent,  who  was  a  solicitor  in  London,  held  a  power- 
"  of-attomey  from  his  principal  in  America,  to  sell  his  properiy 
''  and  invest  the  proceeds  in  his  name.  The  agent  received  cer- 
"  tain  moneys  under  the  power  and  paid  them  into  his  own 
"  b&i>kGi*8  *o  *'^G  general  account  of  his  firm.  The  principal 
"  died  in  1859  intestate.  In  1867  his  widow  took  ont  admin- 
"  istration  to  his  estate,  and  in  1868  she  filed  a  bill  against  the 
"  agent  for  an  account. 

''  Held,  tiiat  the  agent  held  the  money  in  trust  for  his 
"  prinmpal,  and  therefore  the  Statute  of  Limitation  waa  no  bar 
"to  the  suit" 

The  money  was  held  by  the  solicitor  there  on  quite  a 
different  footing  from  that  on  which  Bir  Singh  held  the  money* 

Beliance  is  specially  placed  on  the  temarks  of  Lord 
Hatherley,  on  pages  238—240,  and  of  Sir  G.  M.  Giffard,  on  page 
243,  but  we  think  that  the  remarks  must  be  referred  back  to 
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the  facts  of  the  particular  cases  in  order  to  properly  nnderstand 
them,  and  that  this  case  is  not  a  good  authority  for  giving 
plain tifE  the  benefit  of  Section  10. 

(2).  1.  L.  J?.,  IV  All,  189.--Thi8  case  seems  against 
plaintifE.  Section  10  was  held  not  to  apply,  as  it  had  reference 
to  express  trustees,  and  that  it  must  be  shown  that  the  rightful 
owner  has  entrusted  the  property  to  the  person  alleged  to  be  a 
trustee  for  the  discharge  of  a  particular  obligation. 

(3).  Law  Reports,  34,  Chaneery  Division,  462. — This  was 
a  case  between  solicitor  and  client,  and  on  facts  entirely  dis- 
similar to  those  of  the  present  case. 

(4).  1,  Bengal  Law  Reports,  II  short  cases. — This  was  a 
case  of  master  and  servant,  sums  had  been  advanced  to  the 
servant  for  building  purposes,  and  it  was  held  *'  that  the  mai- 
*'  ter  partook  of  the  nature  of  a  trust  to  which  no  limitation 
'^  will  apply."  The  judgment  is  only  a  few  lines  and  the  facts 
are  not  fully  stated. 

(6).  I.  L.  B.,  II  AU.,  361.— Starling  on  pages  49  and  51, 
Limitation  Act,  3rd  Edition,  refers  to  this  case,  he  says :  *'  In 
"  order,  therefore,  in  this  country  to  bring  a  case  under  this 
*'  section  there  must  be  evidence  that  a  trust  has  been  created 
"for  some  specific  purpose,  and  that  property  has  become 
**  vested  in  a  trustee  for  the  purpose  of  carrying  that  purpose 
**  into  effect." 

"  There  is  only  one  case  in  which  any  of  the  Courts  in 
India  hav6  acted  on  a  different  principle,  and  that  was  whftt 
'\is  calleil  a  hard  case,"  he  then  refers  to  this  case,  II  Jtt., 
361 ,  and  says,  the  Allahabad  Court  has,  subsequently  not 
approving  of  this  case,  agreed  in  principle  with  all  the  others 
(LL.R.,  VAll,Q08), 

(6).  L  L.  R.,  XI  Mad,,  274.— This  is  the  most  favourable 
case  quoted  for  plaintiff.  The  dharamharta  of  a  temple,  who  has 
charge  of  the  funds  of  the  temple  for  the  purpose  of  applying 
them  to  temple  purposes,  is  a  person  in  whom  funds  have  become 
vested  for  a  specific  purpose,  and  any  portion  of  such  funds 
which  have  come  into  his  hands  and  been  misappropriated  by 
him  may  be  followed  without  limit  as  to  time. 

However,  the  position  of  a  khazanchi  both  with  reference  to 
his  application  of  and  to  the  vesting  of  the  funds  in  his  chai^ 
is  different  from  that  of  a  dharamharta, 

(7).  I.  L  B.y  XVII  Calcy  621.—"  One  T.C.,  in  aniioipatiou 
^*  of  death  bauded  ovor  his  property  to  the  def oudant^  hia  brother^. 
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"  and  verbally  directed  him  to  pay  certain  speciHed  debts  and  to 
*' apply  tbe  surplus  for  the  necessities  and  support  of  his  family- 
"  Held^  that'a  good  trust  was  created  at  any  rate  so  far  as  the 
**  debts  were  concerned." 

The  facts  here  are  so  different  that  wo  fail  to  see  how 
the  case  gives  any  support  to  plaintiff's  contention. 

(8).  L.  J?.,  Q.B.,  1893,  page  390.— A  trust  fund  was  entrust- 
ed by  the  trustees  to  a  solicitor  employed  by  them  as  solicitor  to 
the  trwtf  held  that  he  must  be  considered  as  having  been  in 
the  position  of  an  express  trustee  of  such  money,  and  therefore 
the  lapse  of  time  did  not  act  as  a  bar  to  an  action  against  him 
for  the  money. 

We  are  referi'ed  to  the  dicta  of  Lords  Esher  and  Bowen,  on 
pages  39  Jf  and  397.  We  think  it  is  right  for  us  to  consider  these 
dieta  along  with  facts  of  the  case  then  before  the  learned 
Judges. 

Those  facts  are  so  different  from  the  facts  of  tha  present 
case  that  they  render  that  case  of  no  use  to  us  as  a  guide. 

For  defendant  the  following  cases  have  been  quoted  : — 

(1).  /.  L.  B.,  IV  Calc,  455,  where  it  was  held  that  the  langu- 
age of  Section  10  is  specially  framed  so  as  to  exclude  implied 
troats  or  such  trusts  as  the  law  would  infer  merely  from  the 
existence  of  particular  facts  or  fiduciary  relations. 

Mr.  J.  Markbyonpage469  says:  "The  relation  between 
^'  the  defendant  and  the  heirs  was  undoubtedly  a  fiduciary  one, 
'*  and  therefore  in  a  very  general  sense  of  the  word  defendant 
**  might  be  called  a  trustee.  I  do  not  think  the  10th  Section  of 
*'tbe  Act  was  intended  to  comprise  all  fiduciary  relations  what- 
"soever.  The  position  of  agents,  factors  and  manageiis,  and 
"  benamidars  may  be,  and  generally  is,  a  fiduciary  one,  but  agents 
"  and  Motors  are  specially  provided  for  in  other  parts  of  the 
'^  Act,  and  benamidars  are  expressly  declared  not  to  be  trustees." 

(2).  J.  L.  R.,  IV  Gale,  897,  where  it  was  held  that  the 
words  "  in  trust  for  a  specific  purpose  "  are  intended  to  apply  to 
trust  created  for  some  defined  or  particular  purpose  or  object  as 
distinguished  from  trusts  of  a  general  nature,  such  as  the 
law  impresses  on  executors  and  others  who  hold  recognized 
fiduciary  positions. 

(3).  1,  L.  J?.,  FC«/c.,  910;  IV  All  187;  XV  Cale.  161; 
XX  CaU.,  51 ;  VIII Calc,  788;  XL  A.,  90 ;  and  Punfah  Record 
No.84of  189L 
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The  learned  counsel  for  plaintiff  in  constraing  Section  10 
Wonld  hold  that  the  word  '*  vested  "  means  only  ''  held  in  pos- 
"  session  "  (I.  L.  B.>  I V  Oale.^  468)  that  the  words  "  in  trust  fgp 
*'  a  specific  purpose  "  would  cover  any  case  where  money  was  held 
for  the  benefit  of  the  creator  of  the  trust,  that  in  this  case  it  was 
sufficient  that  the  money  was  held  for  the  benefit  of  the  Farid* 
kote  State,  that  the  words  "  for  the  purpose  of  following  such 
**  property  "  in  the  case  of  cash  give  the  right  to  sue  for  money 
without  reference  to  the  particular  property  (L.  B.,  X  L  -4.,  96). 

The  efBect  of  such  construction  would  be  that  any  person 
who  entrusted  money  to  another  for  his  own  uses,  could,  after 
the  lapse  of  any  time,  bring  a  money  suit  against  him  or  his 
representative. 

This  would,  in  onr  opinion,  be  opposed  to  the  principles  on 
which  the  law  of  limitation  is  based.  It  would  render  a  large 
number  of  the  Articles  of  Schedule  II  of  the  Limitation  Act 
meaningless  (e,  g.,  Articles  60, 62,89,  90,  98,  100,  105,  133, 134» 
145)  as  under  the  section  so  construed  suits  under  these  arti- 
cles would  not  be  barred  by  any  length  of  time. 

In  our  opinion  Section   10  has   a  limited  application,  and 
does  not  cover  a  suit  brought  against  a  khazanohi  to  recover 
money  said  to  have  been  misappropriated  by  him  from  the 
noney  in  his  charge.     Such  money  was  not  "  vested  in  trust  for 
*'  any  specific  purpose  "  with  the  khazanchi.    We  therefore  hold 
that  Section  10  of  the  Limitation  Act  does  not  apply  to  this  case. 
The  next  question  is  whether  plaintiff's  claim   is  within 
limitation  by  reason  of  any  deductions  to  which  he  is  entitled. 
The  first  deduction  claimed  is  und^r  Section  13  on  the 
ground  that  Sardar  Bir  Singh  was  absent  from  British  lodia 
till  the  date  of  his  death,  the  2nd  September  1887.    We  are 
disposed  to  think  that  plaintiff  is  entitled  to  this  deduction, 
mhd  as  we  hold  that  even  with  this  deduction  the  claim  is  barred, 
We  pifoceed  on  the  assumption  that  plaintiff  is  entitled  to  dedaot 
the  period  up  to  2nd  September  1887. 

It  was  at  first  argued  that  the  period  of  limitation  appli- 
cable to  the  suit  was  six  years  under  Article  120,  and  that  plaint- 
iff was  entitled  to  deduct  the  period  during  which  he  was 
suing  in  the  Faridkote  Court,  from  14th  April  1877  to  8th 
November  1879,  and  add  it  on  to  the  2nd  September  1887. 
The  argument  was  obviously  unsustainable,  as  the  period  14th 
At>Wl  1877  to  8th  November  1879  has  already  been  allowed 
in  the  deduction  up  to  the  2nd  September  1887,  ftnd  cannot 
be  allowed  twice  over.    The  argument  was  not  wesfted. 
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It  becomes  iiiineceBsarj  therefore  to  determine  under 
which  article  the  sait  falls  ;  if  it  does  not  fall  under  some  spe- 
cial article  it  falls  under  Article  120,  and  whether  the  limita* 
tion  is  three  years  or  six  years  is  immaterial,  as  .both,  periods 
stand  on  the  same  footing. 

This  suit  was  instituted  on  16th  March  1895,  and  allowing 
plaintiff  ther  most  favourable  article,  it  should  have  been  insti- 
tuted on  2nd  September  1893,  unless  he  is  entitled  to  some 
deduction. 

PlaintifiE  under  Section  14  claims  to  deduct  the  whole  period 
from  10th  November  1881  to  28th  Jaly  1894,  during  which  the 
case  was  pending  in  British  Courts  up  to  the  decision  of  the 
Privy  Council. 

Passing  over  objections  taken  by  defendant  that  the  pre- 
sent defendant  only  came  on  to  the  re^sord  iu  1887,  and  that 
the  cause  of  action  is  not  the  same  in  the  two  suits,  we  proceed 
to  consider  the  words,  "  in  a  Court  which  from  defect  of  juris- 
"  diction  or  other  cause  of  a  like  nature  is  unable  to  entertain  " 
the  previous  civil  proceeding,  for  the  meaning  of  these  words 
will  be  sufficient  for  the  disposal  of  the  claim  to  this  deduction. 

Obviously  the  British  Courts  had  jurisdiction  to  try  the 
suit,  there  was  no  '*  defect  of  jurisdiction."  Plaintiff  elected 
to  sue  or  made  a  mistake  of  law  and  sued  on  .a  foreign  jadg- 
ment  instead  of  on  his  original  cause  of  action.  The  foreign 
judgment  was  a  mere  nullity,  and  the  document  on  which 
plaintiff  relied '  was  useless,  and  so  his  suit  was  dismissed. 

The  case  would  not  have  been  different  if  plaintiff  had 
been  suing  on  an  instrument,  and  his  suit  had  been  dismissed 
for  defect  of  stamp  or  registration  of  the  instrnmeiit.  Can  it 
be  said  that  it  was  from  a  '*  cause  of  like  natnre  '*  to  defect  of 
jurisdiction  that  the  Court  was  nnable  to  entertain  the  suit  ? 

For  plaintiff  it  is  urged  that  the  dismissal  of  the  suit  by 
the  Lahore  Court,  because  the  Faridkote  Court  had  no  jurisdic- 
tion, is  of  a  like  natnre  to  the  Lahore  Court  itself  having  no 
jurisdiction. 

Plaintiff  relies  upon  the  following  authoritios  : — 

7.  L.  fi.,  X  Oalc,  86;  XIII  Mad.,  .451 ;  and  Puu/'ab  Rea/rd, 
59  of  1884. 

.  Defendant  relies  upon  the  following  authorities : — 

/.  L.  «.,  X  AlL,:ySl  '„XIl  All.,201 ',  11  AIL,^21  W.  /M8G4, 
371  ;  Fuvjib  Record,  No.  19  of  1888  and  No.  45  of  1893. 
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We  have  considered  these  authcriiies,  we  agree  with  what 
is  said  in  6  TF.  B,,  184,  that  any  neglect  or  laches  of  the  plain- 
tiff in  either  stating  his  case  or  prosecuting  his  suit  is  not  a  defect 
of  jurisdiction  or  other  cause  of  a  like  nature.  The  inability  of 
the  Court  to  entertain  the  suit  must  arise  from  either  some 
unavoidable  circamstance  over  which  no  one  has  any  control, 
or  something  incidental  to  the  Court  itself  and  unconnected 
with  the  acts  of  the  parties. 

We  do  not  think  that  plaintiff's  suing  in  a  Court  of  com- 
petent jurisdiction  by  mistake  on  a  foreign  judgment,  which 
was  a  mere  nullity,  can  be  held  to  be  a  caus^  of  like  nature  to  a 
defect  of  jurisdiction  in  the  Court  to  entertain  the  suit. 

In  the  end  of  his  address  counsel  for  plaintiff  quoted  /.  L. 
B,f  XIX  AIL  J  348,  but  in  that  case  the  ruling  was  that  Section 
14  applied  to  a  case  where  a  plaintiff  has  been  prosecuting  his 
suit  in  a  wrong  Court  in  consequence  of  a  bond  fide  mistake 
of  law. 

The  case  is  inapplicable  as  plaintiff  was  not  here  prosecut- 
ing his  case  in  a  wrong  Court. 

We  hold  therefore  that  plaintiff  is  not  entitled  to  deduct 
the  period  spent  by  him  in  suing  in  the  British  Coarts,  and 
that  the  suit  is  barred  by  limitation.  We  dismiss  the  appeal 
with  costs. 

Appeal  dismitsed. 


No.  35. 

Before  Mr,  Justice  Chatter ji  and  Mr,  Justice  Gordon 
Walker, 
.  AHMAO  ALI  SHAH,-(PLAiNTfPF),— APPRLLANT, 

ApptLtATK  Side.  \  Versus 

\  AMIR  SHAH  AND  OTHERS,— (Dkpkndants),— 

RESPONDENTS. 
CaseNo.  lOlgof  1895. 

Bes  jndicata^Om istion  hy  gytardian  ad  litem  of  minor  to  appeal 
agoimt  decrec-Orosn  negligence  on  part  of  guard  an — Effect  of  euch  decree. 

Where  in  a  previous  suit  a  decree  was  passed  against  the  present 
plaintiff,  who  at  the  time  was  a  minor,  and  was  dnly  represented  by  his 
mother  as  his  guardian  ad  litem^  held,  that  the  omission  by  the  latter 
to  appeal  on  his  behalf  from  such  decree,  notwithstanding  that  there  were 
excellent  grounds,  both  on  law  and  in  the  facts,  for  an  appeal,  amounted 
to  gross  negligence  ou  her  part,  and  that  under  such  circumstances  it 
would  be  contrary  to  law  and  equity  to  hold  the  plaintiff  bound  by  the 
former  decree. 
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The  poBition  of  a  goardian   ad  litem  of  a  minor  beiog  tbat  of  a  trustee. 
he  18  bonnd  strictly  to  act  in  the  ioterests  of  the  minor,  and  he  has  oot  ^ 

the  liberty,  as  loDg  as  he  retains  his  position,  of  abandoning  the  case  as 
be  would  have  were  it  his  own,  anless  such  abandonment  is  clearly  in 
the  interests  of  the  minor.  Every  case  must  be  jadged  by  its  own  facts, 
and  for  the  purpose  of  finding  oat  whether  snch  goardian  was  g^lty 
of  laches  or  fraud  in  previous  proceedings,  the  Court  has  power  to  go 
into  them  and  to  form  its  own  conclusions  regarding  them. 

Further  appeal  from  the  order  of  Captain  G.  S.    Martindale,  Divi- 
sional Judge,  Mooltan  Divisionf  dated  17th  June  1895. 

Herbert,  for  appellant. 
Pazl  Dia,  for  respondents. 

The  facts  of  the  case   safficiently   appear   from  the  jadg- 
uient  of  the  Coa)*t  delivered  by 

Chatteiui,  J.  —The  facts  of  this  case  are  safficiently  given  ^d  June  1898. 
in  the  judgment  of  the  first  Conrt.  The  suit  has  been  dis- 
missed on  the  ground  that  in  the  previous  case  plaintiff 
represented  by  his  mother  as  his  guardian  ad  litem  was  sued 
for  possession  of  this  land  along  with  his  uncle  and  a  decree 
was  passed  against  him  for  possession,  and  that  the  claim  is 
res  judicata,  there  having  been  an  issue  as  to  the  plaintiff  being 
bound  by  the  act  of  his  uncle,  Amir  Shah,  which  was  decided 
against  him. 

In  that  suit  the  uncle  refused  to  defend  it  on  plaintiff's 
behalf  on  which  his  mother  was  appointed  his  guardian  ad  litem. 
The  minor  was  thus  properly  represented  and  the  guardian's 
defence  took  the  same  line  as  is  now  taken  by  the  plaintiff. 
An  issue  was  framed  as  to  her  contention,  but  in  a  general 
form  which  was  decided  adversely  to  the  minor  on  the  ground 
that  the  mortgage  by  the  uncle  was  binding  as  it  was  for  the 
benefit  of  the  joint  family.  No  decision  was  given  on  the 
specific  point  which  was  the  gist  of  the  contention,  viz. ,  that 
the  uncle  had  no  authority  ^'  to  mortgage  his  share  without 
"obtainiog  legal  permission."  The  Court  ignored  the  provisions 
of  the  Muhammadan  law  as  to  the  powers  of  guardians  over 
immovable  property  belonging  to  their  wards,  and  held  that 
the  ancle  as  the  de  facto  guardian  was  competent  to  effect  the. 
mortgage  for  the  benefit  of  the  joint  family.  Long  before  the 
date  of  decision,  however,  the  rule  of  Muhammadan  law  ob- 
taining in  this  Province  had  been  declared  by  this  Court  in 
No.  l^,  Punjab  Record,  1883.  The  mother  did  not  appeal  and 
the  decree  became  final. 

The  evidence  taken  in   that  case  did  not  even  prove  the 
ground  on  which  the  plaintiff  was  held  bound.    It  related 


Digitized  by 


Google 


1^5  ^I^I^  JDbGttENTS— No.  85.  [  "Rscobd 

almost  exclusively  to  tbe  execution  of  the  mortgage  deed,  the 
payment  of  consideration  and  the  previoas  possession  of  the 
mortgagee  nnder  the  deed.  It  wonid  thns  seem  clear  that  the 
plaintiff's  guardian  had  excellent  grounds  for  contesting  the 
decree  of  the  first  Court  both  on  the  point  of  law  as  regards 
the  Dncle's  authority  and  on  the  question  of  fact  as  to  whether- 
the  transaction  was  for  the  benefit  of  the  minor. 

The  question,  however,  is,  can  we  go  into  these  points  in 
order  to  see  whether  the  former  decree  is  to  have  the  force 
of  res  judicata  or  not  ?  Ordinarily  we  should  not  be  com- 
petent to  do  so,  but  if  the  guardian  of  the  plaintifE  was  guilty 
of  gross  negligence  in  conducting  proceedings  on  his  behalf 
in  the  previous  litigation  the  decree  would  not  be  binding  on 
him,  and  wo  are  enabled  to  go  into  these  questions  in  order  to 
see  whether  the  guardian  has  been  so  guilty  or  not. 

In  Lata  Sheo  Ohurn  Lai  v.  Ram  Nandan  Dohey  (/.  L.  fi., 
XXII  Oale.,  8)  where  the  next  friend  of  a  minor  plaintiff  had 
failed  to  attend  at  a  hearing,  and  the  case  was  dismissed  in 
default,  it  was  held  that  she  had  acted  with  gross  negligence, 
though  she  sabsequently  unsaccessfully  tried  to  have  the 
order  set  aside  in  the  same  Court  and  in  the  Court  of  Appeal, 
and  that  the  order  of  dismissal  did  not  preclude  a  fresh  suit 
by  the  ward  on  his  attaining  majority.  The  English  practice 
is  the  same.  See  Simpson  on  Infanti,  2nd  Edition,  page  512, 
and  in  re  Hoghton  (L.  fi.,  XVIII,  Eq,,  IIZ). 

Here  the  default  committed  by  the  guardian  was  her 
omission  to  appeal.  She  had  an  excellant  case  both  on  law 
and  on  the  facts  and  her  failure  to  contest  the  first  Court's 
decision  amounted  to  gross  neglect.  We  do  not  mean  to  say 
that  the  duty  of  defending  a  suit  or  of  lodging  an  appeal  from 
an  adverse  decision  is  always  incumbent  on  the  guardian  and 
that  he  has  no  freedom  of  judgment  to  decide  whether  such 
proceedings  should  be  taken  on  behalf  of  the  minor  or  not,  or 
that  he  is  necessarily  bound  to  carry  on  a  litigation  when  the 
issue  is  patently  hopeless.  The  remarks  of  their  Lordships 
of  the  Privy  Council  in  Lehraj  Uoy  v.  Mahtah  Ohand  (XIV 
M,  I.  A.,  page  399)  should  be  borne  in  mind  in  this  connection. 
The  duty  of  a  guardian  for  the  suit  or  of  a  next  friend  is  thns 
summed  up  by  Mr.  Justice  Trevelyan  in  his  work  on  the  law 
relating  to  minors.  He  should  **  do  all  that  in  him  lies  to 
''  further  the  interests  of  the  minor,  and  he  should  be  at  least  as 
*'  active  in  guarding  and  promoting  the  interests  of  the  minor 
*' as  he  would  be  expected  to  be  if  his  own  interests  Were 
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inTolved,"  2nd  Edition,  page  280.  It  may  be  added  that  his 
position  being  that  of  a  trustee  he  is  bonnd  strictly  to  act  in 
the  interests  of  the  minor,  and  he  has  not  the  liberty,  as  long 
as  he  retains  his  position,  of  abandoning  the  case  as  he 
woold  have  if  it  were  his  own,  unless  such  abandoDment  is 
clearly  in  the  interests  of  the  minor.  He  must  act  in  good 
faith,  that  is  with  due  care  and  caution,  and  want  of  knowledge 
when  information  was  available  on  inquiry  would  amount  to 
gross  negligence  and  to  constructive  fraud.  Bihi  Solomon  v, 
Abdul  Aziz  {I.  L.  i?.,  VI  Gale.,  687).  Every  case  must  be 
judged  by  its  own  facts  and  for  the  purpose  of  finding 
out  whether  the  guardian  was  guilty  of  laches  or  fraud  in  the 
previous  proceedings,  the  Court  has  power  to  go  into  them  and 
to  form  its  own  conclusions  regarding  them. 

We  have  shown  above  that  there  was  not  the  shadow  of 
a  reason  for  the  guardian  of  the  minor  for  not  contesting  the 
Court's  decision.  She  was  a  woman  ignorant  and  probably 
incapable  of  forming  a  proper  judgment,  bat  she  was  the 
trustee  for  the  minor  and  the  latter  cannot  be  made  to  suffer 
for  her  laches  and  negligence  to  whatever  cause  they  may  be 
due.  The  probability  is  that  she  was  induced  to  forego 
further  proceedings. 

On  the  whole,  we  are  of  opinion  with  reference  to  the  facts 
of  this  case  that  it  would  be  contrary  to  law  and  equity  to  hold 
the  plaintiff  bound  by  the  former  decree.  The  case  must, 
therefore,  be  gone  into  on  the  merits  and  all  the  other  conten- 
tions of  the  parties  heard  and  decided.  If  the  plaintiff  is 
held  entitled  to  succeed,  and  it  is  found  that  he  has  derived 
some  benefit  under  the  mortgage  transaction  he  should  only 
get  a  decree  subject  to  his  restoring  such  benefit. 

We  accept  the  appeal  and  reversing  the  decrees  of  the 
lower  Courts  return  the  case  to  the  Court  of  first  instance,  for 
a  fresh  decision  with  reference  to  the  above  remarks.  Court* 
fee  on  the  petition  of  appeal  to  be  refunded.  Other  costs  to 
abide  the  event. 

Apfttal  allowd. 
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No.  36- 

Before  Mr.  Justice  ChcUlerji  and  Mr.  Justice  Gordon  Walker. 

CHUNDBB  BHAN  AND  OTHERS,— (Plaimtiffs).- 

APPELLANTS, 

Versus 

AHMAD  TAB  KHAN  AND  0THEBS,-(DErENDAHT8),— 

BESPONDENT. 

Case  No.  1232  of  1895. 

AUuviom  and  dUuvion— Title  to  land  acquired  by  accrelit^n-^LaHd  guh- 
aequently  re-trangferred  hy  avulsion-^Idemtification  of  site. 

Owing  io  changes  in  the  course  of  the  river  Ghenab,  certain  land, 
which  was  identified  as  having  originally  belonged  to  plaintiflfs,  after 
being  submerged,  gradually  re-appeared  on  the  Muzaffargarh  side  as  th  e 
river  receded,  but  was  subsequently  bodily  transferred  to  the  Mooltan  side 
by  a  sudden  change  in  the  course  of  the  river.  While  the  land  was  on  the 
Muzaffargarh  side,  the  defendants  brought  a  few  detached  plots  under 
cultivation,  and  were  still  cultivating  them  at  the  time  of  suit.  The 
burden  of  suing  for  possession  of  the  said  land  was  in  consequence  upon 
plaintiffs.  The  latter  instituted  a  suit  and  obtained  a  decree  in  the  first 
Court,  which  was,  however^  reversed  on  appeal  by  the  Divisional  Judge. 

Held,  in  accordance  with  the  principle  laid  down  io  Lopei^  com 
(5  B,  L,  £.,  521),  thai  inasmuch  as  the  site  of  the  land  in  question  had  been 
duly  identified  as  plaintiffs',  the  latter  were  entitled  to  succeed,  and  that 
the  mere  facts  that  they  did  not  follow  the  land  when  it  went  to  the 
Muzaffargarh  side,  and  that  the  defendants  had  brought  a  few  scattered 
plots  thereof  under  cultivation,  did  not  affect  plaintiffs'  rights  as  owners 
of  the  site. 

/.  L.  £.,  XIX  AIL,  288,  not  followed. 
Further  appeal  from  the  order  of  Captain  C  8.  Martindale^  IHci* 

sionalJudge,  Mooltan  Division^  dated  I7th  August  1895. 

E.  P.  Boy,  for  appellants. 

Lai  Chandi  for  respondents. 

Tbe  facts  of  the  case  are  fallj  set  forth  in  the  jadgment 
of  the  Conrt  which  was  delivered  by 

9th  May  1898.  Oobdon  Walker,  J. — ^The  plaintifEs  in  these  five  appeals 

(1232 — 36)  are  individnal  proprietors — of  mauza  Dhnddi  in  the 
Mooltan  District  and  the  defendants  are  the  owners  of  ^ausa 
Pakka  Sandila  in  Mnzaffargarh  District.  The  cases  ai'e  of  the 
nsaal  type  relating  to  land  subject  to  the  action  of  the  river 
(Chenab)  which  is  claimed  by  both  parties  to  the  suits. 

The  history  of  the  case  appears  to  be  as  follows.  Plain - 
tifb'  village  (Dhuddi)  was  originally  an  area  detached  from  a 
vfllage  of  the  same  name  on  tbe  MuzafiEargarh  side  of  the  river. 
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The  Settlement  Record  shows  that  the  separation  took  place 
about  1858.  In  1863  there  was  some  dispute  abont  the  partition 
of  the  area  amongst  the  proprietors,  and  from  those  proceedings 
it  appears  that  1,349  bighas  (5,397  kanals)  had  been  detached 
from  the  original  village,  this  area  being  apparently  formed 
into  a  separate  estate  on  the  Mooltan  side  of  the  river.  The 
real  starting  point  in  the  case,  however,  is  the  settlement 
survey  effected  in  1874.  In  that  year  boundary  (Ihakhast)  and 
field  maps  were  prepared.  Mauza  Dhuddi  is  shown  in  them, 
as  bounded  on  the  north  by  Nun  (P),  on  the  east  hj  Jhok  Lachmi 
Narain,  on  the  south  by  Akbarpnr,  and  on  the  west  by  the  river. 
During  the  course  of  settlement  operations  the  village  lands 
were  encroached  on  by  the  river,  and  when  the  assessment  was 
actually  made  in  1880,  only  135^  bighas  (543  kanaU)  were  left. 
Erosion  or  submersion  went  on  till  in  1887  (Sambat  1943)  the 
whole  of  the  lands  of  the  village  had  disappeared. 

In  1890-91  the  river  suddenly  altered  its  course  towards 
the  Muzaffargarh  side,  and  it  was  .then  found  (Tahsildar's  report 
dated  25th  May  1891,  which  started  the  revenue  proceedings 
leading  up  to  these  civil  suits)  that  there  was  a  considerable 
area  in  dispute  between  the  plaintiffs,  owners  of  mauza  Dhuddi, 
and  the  defendants  of  Pakka  Sandila.  The  latter  alleged  that 
the  land  had  come  as  an  accretion  to  their  village,  and  that 
they  had  taken  possession  and  were  still  in  possession  of  it,  and 
that  as  it  had  been  transferred  to  the  Mooltan  side  by  avulsion 
they  were  entitled  to  retain  it.  The  dispute,  so  far  as  the 
Revenue  authorities  were  concerned  was  decided  by  the  Collec- 
tor's (Mr.  Meredith's)  order,  dated  30th  March  1893,  which 
was  passed  after  a  protracted  inquiry.  That  order  was  sup- 
ported en  appeal  to  the  Commissioner. 

The  map  in  the  file  of  those  proceedings  has  been  referred 
to  throughout  the  arguments  before  us,  and  may  now  be  referred 
to.  The  area  in  dispute  was  that  indicated  by  the  letters 
D  K  1  Q.  The  Collector  found  (and  this  has  nowhere  been 
questioned)  that  the  area  had  been  recovered  from  the  river 
in  three  lots  : — 

DB  E  F  Q        in  Sambat  1933  (1877-78)  ; 

F  KJ  B  F        in  Sambat  19424:^        (1886-87)  ; 

J  EI  in  Sambat  1945-46         (1889-90). 

Making  a  slight  adjustment  of  the  boundary  between  the  first 
two  of  these  plots,  the  Collector  awarded  to  the  village  of  Pakka 
Sandila  the  plot  marked  in  the  map  D  B  0  0,  thus  restoring 
the  settlement  boundary  of  mauza    Dhuddi  to  the  line  ABC, 
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All  to  the  east  of  that  line  he  allotted  to  mauta  Dhnddi,  and 
that  is  the  area  which  is  now  in  dispute.  The  effect  of  the 
Collector's  order  was  to  restore  the  boundaries  of  mauza  Dhnddi 
according  to  the  settlement  sarvej  of  1874  already  referred  to. 
The  area  in  dispute  certainly  went  to  the  MnzafEargarh 
side  of  the  river  by  accretion  and  has  come  back  by  avulsion, 
these  terms  being  used  in  their  ordinarily  accepted  sense.  In 
other  words  the  land,  after  being  submerged,  gradually  re- 
appeared on  the  MuzafEargarh  side  as  the  river  receded,  and 
was  then  bodily  transferred  to  the  Mooltan  side  by  a  sudden 
change  in  the  course  of  the  river.  At  the  same  time  it  may  be 
noted  that  the  "accretion"  took  place  apparently  in  tu>o 
seasons,  the  land  being  recovered  in  two  large  plots.  While 
the  land  was  on  the  MuzaffargarH  side  the  defendants  brought 
a  few  detached  plots  under  cultivation,  and  these  they  still  cal- 
ti  vate.  Although  by  the  Collector's  decision  the  land  in  dispute 
was  included  in  the  village  Imundaries  of  Dhnddi,  the  defen- 
dants, owners  of  Pakka  Sandila,  remained  in  at  least  partial 
possession,  so  that  plaintiffs  had  to  sue.  They  obtained  a 
decree  in  the  first  Court,  but  on  appeal  to  the  Divisional  Judge 
their  suit  was  dismissed. 

As  regards  the  question  of  limitation,  which  may  be  dealt 
with  first,  defendants  cannot  allege  possession  (except  in  re- 
spect of  the  small  triangular  piece  of  land  marked  BEL) 
prior  to  Sambat  1942-43.  Before  that,  as  the  land  was  submerg- 
ed, it  was  incapable  of  being  physically  possessed,  so  that  the 
fact  of  plaintiffs  being  out  of  possession  cannot  tell  against 
them.  The  plaintiffs  6ertainly  did  not  "  of  their  own  act  cease 
"  to  possess  "  (Punjab  Record,  No.  6  of  1896).  ' 

Next  as  to  the  rule  of  decision  to  be  applied  to  the  case. 
The  Biwaj'X-am  gives  the  custom  applicable  to  these  two  villages 
as  that  of  "  len  den"  The  question  of  custom  is  not  however 
really  material.  Defendants  base  their  claim  to  retain  the  land 
on  the  facts  that  when  it  appeared  on  the  Mutaffargarh  side 
they  took  possession  of  it  as  proprietors,  and  that  it  has  been 
transferred  to  the  Mooltan  si  Jo  of  the  river  in  a  clearly  recogniz- 
able form  by  "  avulsion,"  their  possession  remaining  undis- 
turbed. The  Divisional  Judge  has  admitted  their  claim  on 
these  grounds  and  has  referred  in  support  of  his  view  to  an  un- 
published decision  of  this  Court  (No.  821  of  1893)  to  which 
reference  has  also  been  made  before  us.  That  was  a  case  be- 
tween villages  of  Pakka  SandiU  (defendants  in  this  case)  and 
Akbarpur  which  adjoins  Dhnddi  ou  the  south.     The  full   facts 
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with  regard  to  the  land  there  in  dispute  do  not  appear  from 
the  judgment,  but  it  may  be  noted  that  it  had  "  according  to 
^'  the  general  rule  admitted  by  both  parties  become  the  own&T' 
**  skip  of  defendants  by  gradual  river  action."  That  in  itself 
would  be  enough  to  distinguish  the  two  cases.  It  may  be  also 
noted  that  the  recorded  custom  between  the  two  villages  of 
Akbarpur  and  Pakka  Sandila  is  different  from  that  recorded 
as  in  force  between  the  parties '  villages.  The  former  two  vil- 
lages made  an  exception  from  the  generally  accepted  custom 
of  felt  den,  and  intimated  their  intention  to  adhere  as  between 
themselves  to  that  of  the  deep  stream. 

The  rule  to  be  applied  to  the  circumstances  of  the  present 
dispute  appears  to  us  very  clearly  to  be  that  laid  down  by  the 
Privy  Council  in  the  well  known  Lopez  cane  (5  B.  L,  B.,  page 
521).  That  is  the  rule  which  has  been  followed  by  this  Court 
in  such  cases.  There  can  be  no  question  whatever  as  to  the 
identification  of  the  site  of  the  land  in  dispute  as  plaintiffs' 
aocordiug  to  the  settlement  maps,  and  the  Collector's  decision 
has  merely  restored  the  boundaries  of  their  village  to  what 
thoy  were  when  the  settlement  survey  was  made.  The  bodnd- 
aries  of  plaintiffs'  village  on  the  three  sides  away  from  the 
river  are  clearly  defined  by  those  of  adjoining  villages,  and 
what  the  defendants '  claim  is  to  come  in  between  Dhuddi  and 
Akbarpur,  pushing  their  boundary  right  up  to  that  of  jhok 
JLachmi  Ns^n  and  completely  separating  the  two  former  vil- 
lages. The  case  is  a  very  apt  illustration  of  the  injustice  that 
would  result  from  the  acceptance  of  any  principle  other  than 
that  laid  down  in  Lopez  case.  It  is  quite  immaterial  that 
plaintiffs  did  not  follow  the  land  when  it  went  to  the  Muzaffar- 
garh  side,  and  that  defendants  did  in  fact  bring  a  few  scattered 
plots  under  cultivation.  That  cannot  in  any  way  affect  the 
rights  of  plaintiffs  as  owners  of  the  site.  W  e  have  he^n  referred 
to  a  recent  ruling  of  the  Allahabad  High  Court  (XIX,  page 
238),  and  that  would  certainly  seem  to  be  in  favour  of  defend- 
ants' contention.  But  we  are  not  prepared  to  accept  the  distinc- 
tion which  seems  to  be  there  drawn  between  Lopes  case  and 
one  like  the  present. 

It  is  only  necessary  to  notice  two  minor  points.  The 
plaintiffs  in  each  of  these  five  eases  have  proved  that  the  laud 
wan  their  property.  They  have  in  fact  sued  aeeording  to  the 
old  map.  Thou  as  to  tbo  suiall  triangular  plot  B  ID  L.  It 
does  not  appear  that  plaintiffs  have  lost  their  rights  in  this  any 
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more  than  Id  the  rest  of  the  land  in  dispute,  or  that  defendants 
have  been  in  effective  possession  of  it. 

The  appeal  in  this  case  is  accepted  and  the  order  of  the 
first  Court  restored,  plaintiffs  being  given  a  decree  for  the  land 
in  suit  with  costs  throughout. 

Appeal  allowed. 

No.  37. 

Before  Mr.  Justice  Chaiterji  and  Mr.  Justice  Gordon  Walker. 

MUSSAMMAT  EMNA  AND  ANOTHER,.^(Defendants), 

APPELLANTS, 

Versus 

SAJAWAL  KHAN  AND  OTHERS,— (Plaintiffs),— 

RESPONDENTS. 

Case  No.  76  of  J.896. 

Custom — Succession — Iie»pective  rights  of  daughUra  and  collaterals^^ 
Sahzani  Lund  Bilochis,  Vera  Ohazi  Khan  District — Riwaj-i-am. 

Found  J  that  defendants  had  failed  to  prove  that,  by  oastom  aoioog 
Sabzani  Land  Bilochis  of  Dera  Ghazi  Khau  District,  daughters  are 
entitled  to  succeed  in  preference  to  coUateralK. 

In  such  cases  the  mere  fact  that  tho  daughter  has  married  in  the 
tribe  and  is  in  actual  possession  of  the  land  gives  her  no  right  of  eaccession 
superior  to  that  of  the  collaterals. 

Further  appeilfrom  the  order  of  U.  L.  Harris^  Esquire^  Divisional 
Judge,  Derajat  Division,  dated  Blst  October  1895. 

Mnhammad  Shah  Din,  for  appellants. 

Shelverton,  for  respondents. 

The  judgment  o£  the  Coart  was  delivered  by 

13th  May  1898.  Gordon  Walker,  J. — The  parties  to  the  suit  are  Sabzani 

Lund  Bilochis  of  the  Dera  Ghazi  Khan  District.  A  pedigree 
table  is  given  in  the  judgment  of  the  District  Judge.  The 
dispute  is  about  the  succession  to  the  landed  property  of 
Sanjar,  defendant,  his  daughter,  being  in  possession,  and 
plaintiffs,  who  are  collaterals,  suing  to  recover  on  the  ground 
that  they  exclude  the  daughters.  The  plaintifEs  are  related 
to  the  deceased  through  his  great-great-grandfather. 

The  plaintifEs  have  succeeded  in  the  two  lower  Gonrta 
which  have  followed  tho  decision  of  this  Court  in  the  case  No. 
1157  of  1892.  In  that  case  also  the  parties  were  Lund 
Bilochis,  and  there  was  in  the  first  instance  a  doubt  as  to  the 
meaning  of  Sectiun  43  of  the  Riwaj-i-am  which  is  to  the  effect 
that  *^Thu  cuilatcL'uls  in  the  Lkird  dogroo  are  cutitlud  to  succt^e  d« 
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"  More  distant  collaterals  have  no  right.  In  that  case  (lii,  at 
**  that  time)  daughters  or  their  descendants  will  sncceed.  Bui 
**  there  are  no  instances  forthcoming.'*  The  question  was  as  to  the 
meaning  of  the  term  third  degree  and  there  was  farther  inqniry 
on  this  point.  Bat  when  the  case  came  np  for  final  decision  ' 
it  was  held  that  "  as  the  entry  (in  the  Riwaj-i-am)  is  of  no 
**  weight  it  is  not  very  material  how  the  Bilochis  calculate 
**  degrees  of  relationship."  "  The  evidence  is  now  to  the  effect 
**  that  daughters  are  excluded  by  the  most  distant  collaterali" 
Further  it  was  held  that  "  the  collaterals  should  not  be 
*'  deprived  of  the  estate  except  on  evidence  of  a  much  more 
"  convincing  nature  than  has  been  produced  in  this  case." 

In  that  case  reference  was  made  only  to  Section  43  of  the 
Rttcaf-i-am,  But  Sections  37  and  38  are  also  very  material* 
They  are  to  the  following  effect : — 

"  37.  If  there  are  no  male  lineal  descendants  even  then 
"  the  daughter  or'her  children  do  not  succeed.  The  collaterals 
"  of  the  father  are  the  heirs." 

*'  38.     In  our  tribe  (Biloch  Land)    neither  daughters  nor 
*'  sisters  succeed  except  that  they  may  be   given  something  by    ' 
"  written  deed." 

It  may,  no  doubt,  be  said  of  these  entries,  as  of  Section 
43,  that  they  are  not  of  much  weight,  the  custom  alleged  being 
"  professedly  by  an  arbitrator  one,  if  not  based  on  precedent." 
There  is  one  instance  given  under  Sootion  37,  but  that  relates 
to  this  very  case  and  is  founded  on  the  assumption  that  the 
award  of  the  Revenue  anthorities  (in  mutation  proceedings) 
was  final,  to  the  effect  that  Saajar's  widow  should  succeed  him 
in  the  first  instance,  and,  after  that,  the  collaterals,  to  the 
exclusion  of  the  daughters. 

It  is   not  material   in   this     case     that   the    defendants       *-  iu* 
(daughters)  have  married  in  the  tribe,  and  the  fact   that  they 
are  in  possession  of  the  land  can  give  them  no  claim. 

We  find  that  the  defendants  (danghters)  have  failed  to 
prove  that  they  are  by  custom  entitled  to  exclude  the  plaintiffs 
(collaterals),  and  we  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 
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No.  38. 

Before  Mr.  Justice  Siogdon. 

1SAGHAR  MAL,—(Jcdgment.debtor),— APPELLANT, 
Versut 
HYAT,—(Decree.holdeb),— RESPONDENT. 
Case  No.  1482  of  1897. 

Civil  Procedure  Code,  1882,  Section  2^4r— Decree  for  pre-emption — Ques' 
Hon  lohether  decree'holder  has  paid  money  into  Court  toithin  time* 

On  the  19th  May  1897,  Hyat  obtaiocd  a  docree  Bgainst  Saghar  Mai, 
vendee,  for  pre-emption  of  cortain  land,  and  it  was  ordered  that  on  payment 
by  him  of  Bs.  2,000  purchase-money,  by  the  28th  June  1897,  for  payment 
to  Saghar  Mai,  vendee,  together  with  Kb.  29  cost  of  sale-deed  and  reg^a- 
tration,  he  should  be  put  in  possession  of  the  land,  and  that,  in  default  of 
deposit  of  the  said  sums,  the  decree  should  become  vt)id.  The  decree- 
bolder,  by  mistake,  paid  into  Court  only  Rs.  2,000  by  the  28th  June,  and 
on  the  Ist  July  the  vendee  submitted  an  application  urging  that  the 
decree  had  become  void  in  consequence  of  the  failure  of  the  decree-holder 
to  pay  in  the  whole  amount  specified  in  the  decree.  This  applioation 
having  been  rejected,  the  judgment-debtor  (vendee)  appealed  to  the  Divi« 
sional  Judge,  but  his  appeal  was  dismissed  on  the  ground  that  no  appeal  lay. 

Eeldj  that  the  question  whether  the  purchase-money  had  been  de* 
posited  in  time  was  one  arising  between  the  parties  to  the  suit,  in  whioh 
the  decree  was  passed,  and  relating  to  the  execution  thereof,  within  the 
meaning  of  Section  244  of  the  Civil  Procedure  Code. 

Eeldf  therefore,  that  an  appeal  lay  to  the  Divisional  Judge  from  the 
order  rejecting  the  application. 

Miacellaneous  appeal  from  the  order  of  T.  J.  Kennedy^  Esquire, 
Vwieional  Judge,  Mooltan  Division,  dated  4:th  November  1897. 
Jaishi  Bam,  for  appellant. 
Oertal,  for  respondent. 
The  following  judgment  was  delivered  by 

18/A  Manih  1898.  Stogdon,  J.— On  the  19th  May  1897  Hayat  obtained  a 
deoree  against  Saghar  Mai,  vendee,  for  pre-emption  of  Jth  of 
the  Baghwala  well,  and  it  was  ordered  that  on  payment  by 
him  of  Rs.  2,000,  pnrchase-money,  by  the  28th  Jnne  1897  for 
payment  to  Saghar  Mai,  vendee,  along  with  Rs.  29  cost  of  sale- 
deed  and  registration,  he  should  be  put  in  possession  of  the 
land,  and  that,  in  default  of  deposit  of  the  said  purchase-monejr, 
the  decree  should  become  void. 

The  decree-holder  by  mistake  paid  into  Court  only 
Bf.  2,000  by  the  28th  June.  On  the  1st  July  the  vendee  sub- 
siitted  an  application  urging  that  the  decree  had  become  void, 
in  consequence  of  the  failure  of  the  decree-holder  to  pay  in  the 
whole  amount  specified  in  the  decree. 

Digitized  by  LjOOQ IC 


Mat  1898.  ]  CIVIL  JUDGMBNTS-No.  88.  1S5 


The  Mnnsif  rejected  his  application  on  the  22nd  Jnly. 
Hi8  appeal  to  the  Divisional  Judge  was  rejected  on  the  ground 
that  no  appeal  lay. 

The  Divisional  Judge  held  on  the  authority  of  Muhammad 
Ali  and  others  v.  Debt  Din  Bat  (7.  L.  B.,  IV  All,  420)  that  the 
question  whether  the  plaintiff  had  paid  the  purchase-money 
into  Court  within  time  was  not  one  relating  to  the  execution 
of  the  decree,  within  the  meaning  of  Section    244,    Civil 
Procedure  Code,  hut  was  one  which  should  be  decided  in  the 
suit  itself.    He  admitted  that  this  decision  was  opposed  to 
Mahtab  Singh  v.  Bela  Singh,  Punjab  Record,  No.  32  of  1879,  but  as 
the  judgment  in  Mahtab  Singh's  case  was  based  on  a  construction 
of  Section  11,  Act  XXIII,  1861,  while  that  in  Muhammad  Ali's 
case  was  based  on  Section  244,  Act  X,  1877,  which  is  practically 
identical  with  Section  244,  Act  XIV,  1882,  he  followed  the 
latter.     Section  11,  Act  XXIII,  1861,  prescribes,  among  other 
things,  that  any  other  questions  arising  between  tbe  parties  to 
the  suit,  in  which  the  decree  was  passed,  and  relating  to  the  exe- 
cntion  of  the  decree,  shall  be  determined  by  order  of  the  Court 
executing  the  decree,  and  not  by  separate  suit.    Section  214 
(c).  Act  XIV,  1882,  is  to  the  same  effect  with  some  unimportant 
amplifications.     Such   being  the  case,  the  Divisional  Judge 
should  either  have  followed  the  raling  of  this  Court,  or  have 
given  some  adequate   reasons  for  not  doing  so.    With  all  due 
deference  to  the  opinion  of  the  learned  Judges  who  decided 
Muhammad   All's  case,   it  appears   to  me  that  the  question 
whether  the  purchase-money  had  been  deposited  in  time  was 
one  arising  between  the  parties  to  the  suit,  in  which  the 
decree  was  passed,  and  relating  to  the  execution  thereof.    The 
Divisional  Judge  has  held  that  it  was  not  between  the  parties 
to  the  suit,  because  it  was  only  between  the  decree-holder 
and  the  vendee,  and  not  between  the  decree-holder  and  the 
vendee  and  vendors,  but  the  word  '^  parties  "  includes  some  of 
the  parties  and  does  not  necessarily  mean  the  whole  of  the 
parties.    The  question  between  the  parties  certainly  related 
to  the  execution  of  the  decree.     The  decree-holder  wished  to 
execute  his  decree,  and  the  vendee  urged  in  bar  of  his  applica- 
tion that  he  had  lost  his  right  to  do  so,  because  he  had  not 
deposited  the  whole  of  the  purchase-money  by  the  date  fixed. 

I  set  aside  the  order,  of  the  Divisional  Judge,  and  re- 
mand the  case  to  him  under  Section  562,  Civil  Procedure 
Code,  for  disposal  on  the  merits.    Costs  to  be  costs  in  the  case. 

Appeal  aUo^eed. 
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No.  39. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Anderson. 

,  ISHAR  SINGH,— (Plaintiff),— APPELLANT, 

Appbllatb  Side.  J  Versus 

r        LAL  SINGH  AND  OTHERS,— (Dkpendant8),—RES- 

PONDENTS. 

Case  No.  177  of  1896. 

Occupancy  Bights — Alienation  by  widow  in  favour  of  proprietor — Right 
of  reversioner  to  object — Punjab  Tenancy  Act,  1887,  Section  59  (3). 

Held,  that  a  mortgage  of  occnpancy  rights  by  a  widow  is  void  under 
Section  69  (3)  of  the  Panjab  I'enancy  Act,  1887,  and  none  the  less  80 
because  such  mortgage  is  in  favour  of  some  of  the  proprietary  body. 

Held,  also,  that  plaintiflf,  as  the  reversionary  heir  to  the  widow  and  a 
co-sharer  with  her  in  the  holding  which  was  undivided,  was  entitled  to 
sue  for  a  declaration  that  such  mortgage  was  void. 

Further  appeal  from   the  order  of  Colonel   0.   H,   T,  Marshall^ 
Divisional  Judge^  Lahore  Division ^  dated  22nd  November  1895. 

Ganpat  Rai,  for  appellant. 

The  facts  of  the  case  saflBciently  appear  from   the  follow- 
ing judgment  of  the  Court  delivered  by 
Ath  June  1898.  Chatterji,  J. — The  material  facts  of  this  case  are  shortly 

these  :  Massammat  Sewan,  widow  of  Lai  Singh,  an  occupancy 
tenant  of  Rajajang,  on  19th  November  1894,  executed  a 
mortgage  deed  of  her  share  of  land  for  Rs.  900  in  favour  of 
Gujar  Singh  and  others,  some  of  the  pi-oprietors  of  the  hold- 
ing which  is  recorded  as  shamilat  of  patti  Rupa.  Ishar  Singh, 
plaintiff,  the  brother  of  Lai  Singh,  sued  for  a  declaration 
that  the  mortgage  would  not  afiFcct  his  reversionary  rights. 
He'is  a  co-sharer  with  the  widow  in  the  tenancy,  and  his 
ground  of  action  is  that  the  alienation  was  effected  without 
necessity. 

'  ^The  defendants  pleaded  necessity,  and  that  the. widow 
was  competent  to  mortgage  without  necessity  as  occupancy 
rights  and  nbt  proprietary  interests  had  been  alienated. 

The  first  Court  found  necessity  not  proved  and  gave  a 
decree  in  plaintiff's  favour,  but  the  Divisional  Judge  held  that 
necessity  had  been  proved  to  the  extent  of  Rs.  453,  and  that 
the  mortgage  was  good  for  that  sum.  The  plaintiff  appeals 
and  the  defendants  have  filed  cross  objections  under  Section 
561,  Civil  Procedure  Code. 

We  are  disposed  to  concur  with  th6  first  Court  that  there 
ii  DO  proof  pf  any  valid  necessity,  and  the  Divisional  Judge's 
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reasoning  is  insufficient  to  establish  anything  more  than 
that  the  widow  had  some  dealings  with  the  defendants,  and 
had  borrowed  some  money  from  them.  But  the  true  ground 
upon  which  the  case  ought  to  be  decided  appears  to  be  that 
the  widow's  alienation,  whether  for  necessity  or  not,  is  void 
under  Section  69,  sub-section  (3)  of  the  Punjab  Tenancy  Act, 
which  declares  her  incompetent  to  effect  any  transfer  of  the 
occnpancy  rights  to  which  she  has  succeeded  except  a  sub-lease 
for  a  term  not  exceeding  one  year. 

It  was  argued  that  transfers  to  landlords  cannot  be 
challenged  by  the  reversioners  of  a  tenant,  and  No.  31,  Punjdh 
Beeordf  1896,  was  referred  to  in  support  of  the  contention  as 
well  as  No.  68,  Punjab  Eecordy  1894.  We  are  of  opinion,  however) 
that  neither  authority  is  in  point.  The  transfers  in  those 
cases  were  by  males.  The  Tenancy  Act  contains  provisions 
for  the  acquisition  of  the  tenant's  right  by  the  proprietor,  and 
it  was  held  that  where  a  transfer  was  made  either  to  the 
landlord  or  with  his  sanction  to  some  one  else,  the  rever- 
sioners had  no  locus  standi  to  object.  The  present  is  a  case  of 
alienation  by  a  widow,  and  thongh  it  is  in  favour  of  some  of 
the  proprietary  body,  this  circumstance  does  not  affect  the 
operation  of  sub-section  (3)  of  Section  59,  which  distinctly 
forbids  all  alienations  of  whatever  sort  by  her  except  the 
sub-lease  for  the  limited  term  mentioned  therein.  There  is  no 
exception  made  in  favour  of  alienations  to  proprietors,  nor 
can  any  such  inference  be  dmwn  from  a  comparison  of  the 
Several  sections  bearing  on  the  subject  of  alienations  by  the 
tenant.  It- would  seem  that  the  legislature  in  order  to  avoid  the 
harassing  and  expensive  litigation  which  constantly  arises  in 
respect  of  transfers  by  widows  meant  to  give  only  a  strict 
life  interest  in  occupancy  rights  inherited  by  them  from  their 
husbands.  There  is  no  provision  in  the  Settlement  Record 
bearing  on  the  question  before  us  which  can  control  the  oper- 
ation of  the  sub-section,  vide  Section  112  of  the  Act.      ^ 

The  plaintiff  is  a  co-sharer  with  Mussammat  Sewan  and 
the  holding  is  undivided.  If  there  is  no  valid  transfer  of  the 
portion  held  by  the  ividow,  he  would  undoubtedly  succeed  to 
it  on  her  death  by  right  of  survivorship.  Had  there  been 
no  widow  he  would  have  succeeded  on  his  brother's  death. 
Under  the  circumstances,  he  has  clearly  a  right  to  sue  to 
have  the  mortgage  declared  void.  A  similar  view  in  respect 
of  the  rights  of  reversioners  to  object  to  widow's  alienations 
was  held  in  No.  205,  Ptt»ya5  JBccorrf,  1889,  though  the  ground 
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on  which  we  are  deciding  the  present  case  was  not  noticed  in 
the  judgment.  As  pointed  out  ahove,  plaintiff  is  not  an 
ordinaiy  reversioner,  hut  a  joint  sharer  whose  right  stauds 
on  a  much  higher  footing,  and  though  he  has  sued  on  the  all^^- 
tion  of  want  of  necessity,  and  of  the  widow's  incompetency  under 
custom  to  alienate  without  necessity,  he  is  entitled  to  succeed 
irrespective  of  these  grounds  on  the  statutory  provision  limit- 
ing her  power  of  disposition  over  the  property  held  by  her- 

We  accept  the  appeal  and  restore  the  decree  of  the  first 
Court  with  all  subsequent  costs.  The  defendants'  cross- 
objections  are  dismissed  with  costs* 

Appeal  allowed. 
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No.  4a 

Before  Mr.  Justice  Beid  and  Mr.  Justice  Gordon  Walker. 
BUDHB  KHAN,~(Judgment-debtob),— APPELLANT, 
4rrBLLATB  Sioi.  <  Versui 

BIR  BAL,—{Decbbe.holder),— RESPOND  ENT. 
Case  No.  99  of  1896. 

E94eution  of  dtcree^Limitation^  Civil  Procedure  Code,  1882,  Seciiome 
280,  2S6^Limitation  Act,  1877,  2nd  Schedule,  Article  179  (iv). 

The  decree,  of  which  ozecution  was  sought,  was  passed  on  the  15th 
July  1880,  and  an  application  for  execution  by  attachment  and  sale  of 
moveable  property  was  made  on  the  27th  October  1882,  bat  as  no  more- 
able  property  oonld  be  found,  the  proceedings  were  infmctoons  and  ter- 
minated. Sabseqnently,  on  the  18th  October  1883,  on  a  fresh  i^plicati<m 
for  execution,  the  judgment-debtor  was  arrested  and  imprisoned,  and  a 
small  sum  of  money  was  realised  by  sale  of  a  document.  On  the  29th 
January  1884  an  application  was  made  for  execution  by  attachment  and 
sale  of  immoveable  property  of  the  judgment-debtor.  The  executing 
Court  dealt  with  this  application  as  one  for  a  farm  of  the  property,  but 
the  error  was  amended  by  the  Divisional  Court  on  appeal,  and  proceed- 
ings were  protracted  until,  on  the  31st  October  1891,  the  Commissioner 
of  the  Division  refused  to  sanction  sale  of  the  property.  On  the  Slat 
October  1892  the  decree-holder  filed  an  application,  setting  forth  the 
refusal  of  the  Commissioner  to  sanction  the  said  sale  and  his  own  fruit- 
less  endeavours  to  realise  his  decree,  and  praying  that  the  land  be  sold 
or  a  receiver  appointed  under  Section  608  of  the  Civil  Prooedure  Code. 
An  order  for  the  appointment  of  a  receiver  having  been  made,  the 
judgment-debtor  appealed  to  the  Chief  Court,  and  it  was  contended 
on  his  behalf  that  execution  of  the  decree  was  barred  under  the  provi- 
aions  of  Section  280  of  the  Code,  and  Article  179  (iv)  of  the  2nd  Sobednle 
to  the  Limitation  Act,  1877.  It  was  urged  that  the  application  of  189S 
was  "  a  subsequent  application "  within  the  meaning  of  the  said 
section  of  the  Code. 
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JETaM,  that  the  said  applioation  was  nearly  a  petition  to  the  Oonrt  i 

•eiaed  of,  and  already  executing,  the  decree  on  the  application  of  1884,  to 
take  a  step  in  aid  of  the  execution  on  that  applic%tion,  and  was,  therefore, 
not  barred  under  Section  280  of  the  Code,  which  does  not  apply  to  appli- 
cations or  petition  asking  the   Court  to  give  effect  to  previoos  peti- 
tions still  pending. 

Held,  further,  that  inasmuch  as  proceedings  in  execution  had  been 
pendiog  erer  since  1884,  execution  was  not  barred  by  reason  of  "  steps 
in  aid  of  execution  "  not  having  been  taken  every  three  years. 

Uiicellaneous  affp$al  from  the  order  of  G.  P.  Btrd,  Esquire^  Divt- 
iional  Judge,  Hoehiarfmr  DtvieioHy  dated  2&th  Nowem- 
herlSdb. 

Muhammad  Shafi,  for  appellant. 
Ishwar  Das,  for  respondent 
The  judgment  of  the  Gonrt  was  delivered  by 

Reid,  J. — The  decree  of  which  ezecation  is  sought  was    6ih  June  1898. 
passed  on  the  15th  July  1880.    An  application  for  ezecation 
by  attachment  and  sale  of  moveable  property  was  made  on  the 
27th  October  1882 ;  as  no  moveable  property  coald  be  found, 
the  proceedings  were  infructuous  and  terminated. 

On  the  18th  October  1883  a  fresh  application  for  execu- 
tion was  made,  the  judgment -debtor  was  arrested  and  impri- 
soned, and  about  Bs.  28  were  realised  by  the  sale  of  a  docu- 
ment On  the  29th  January  1884  an  application  was  made  for 
ezecation  by  attachment  and  sale  of  immoveable  property  of  the 
jadgment^ebtor.  The  ezecuting  Court  dealt  with  the  applica- 
tion as  one  for  a  farm  of  the  property,  the  Divisional  Court  on 
appeal  amended  this  error,  and  proceedings  were  protracted 
until,  on  the  Slst  October  1891,  the  Commissioner  of  the 
Division  refused  to  sanction  sale  of  the  property. 

On  the  3l8t  October  1892  the  decree-holder  filed    the 
following  application:— "The  Commissioner  has  refused  to 
**  sanction  the  sale  of  land,  regardless  of  Chief  Court  rules 
"    *    *    *    *    Although  the  decree-holder  accepted  a  tempo- 
''  rary  transfer  of  the  land,  the  Collector  would  not  sanction  it. 
"  I  have  done  my  best  to  realise  the  decree,  but  to  no  effect. 
"  I  pray  that  either  the  land  be  sold  or  that  a  receiver,   under 
'*  Section  503  of  the  Code  of  Civil  Procedure,  be  appointed  to 
**  realise  the  decree  money  from  the  profits  of  the  land,  the 
"  only  alternative  left  for  me  being  to  make  this  application. 
(«••••••    •It  is  requested  that  either  part  of  the 

*•  land  be  sold  or  a  receiver  be  appointed     •••••• 

**  so  as  to  realise  the  decree  from  the  profits  of  the  land." 
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On  this  application  an  order  was  passed  for  the  appoint- 
ment  of  a  receiver,  and  from  that  order  this  appeal  has  been 
filed. 

The  only  point  taken  for  the  appellant  is  that  ezecntion  is 
barred  by  limitation,  having  regard  to  the  provisions  of  Sec- 
tion 230  of  the  Code  of  Civil  Procednre  and  Article  179 
(tv)  of  the  2nd  Schednle  of  the  Limitation  Act. 

It  is  urged  that  the  application  of  1884  is  defective,  in 
that  it  does  not  comply  with  all  the  provisions  (a)  to  (t)  of 
Section  235  of  the  Code.  It  is  admitted  that  the  property  of 
which  attachment  and  sale  were  sought  was  sufficiently  de- 
scribed. This  distinguishes  the  application  from  that  dealt 
with  in  Asgar  Ali  y.  Troilokya  Nath  Ghose,  XVII  Cole.  (F.  B.), 
631,  and  we  hold  that  it  was  made  "  in  accordance  with  law," 
and  could  form  a  fresh  starting  point  under  Article  179. 

It  is  further  urged  that  the  application  of  1 892  is  a  sub- 
seqaent  application,  within  the  meaning  of  Section  :;30  of  the 
Code,  and  that  execution  is  barred  by  that  section.  The 
decisions  in  Bam  Sahai  v.  Nanni^  VI  All,  Weekly 
NoteSy  137,  and  in  Bahim  Ali  Khan  v.  Phul  Ghand,  I.  L.  B., 
XVIIT  AIL  (F.  B.),  482,  are  in  point,  and  we  have  no 
hesitation  in  holding  that  the  application  of  1892  was  merely 
*^  a  petition  to  the  Court  seised  of,  and  already  executing,  the 
'*  decree  on  the  application  of  1884  to  take  a  step  in  aid  of 
'*  the  execution  on  that  application.''  It  is  not  contended  that 
the  property  of  the  judgment-debtor  did  not  remain  through- 
out under  attachment,  consequent  on  the  application  of  1884 
and  execution  is  not  barred  by  Section  230  of  the  Code,  which 
does  not  apply  to  an  application  or  petition  asking  the 
Code  to  give  effect  to  a  previous  petition,  still  pending. 
It  is  obvious  that  the  application  in  question  is  not,  and  doci? 
not  profess  to  be,  an  application  under  Section  235  of  the  Code, 
Na  106,  Punjab  Becord,  1894,  and  Badha  Kissore  Bose  v.  Aftah 
Ckundra  MaUab,  L  L.  /?.,  VII  Gale.,  61,  are  in  point. ,  The 
rulings  quoted,  and  Virarama  v.  Annasami,  I.  L.  JS.,  VI  Mad^y 
359^  and  Panaul  Haq  v.  Kishen  Mun  Dahee,  IX  G,  L.  B,,  297,  are 
fatal  to  the  contention  that  the  order  appealed  against  is  bad 
by  reason  of  its  having  beeii  passed  more  than  12  years  after 
the  decree,  while,  in  our  view  that  proceedings  in  execution 
have  been  pending  ever  since  18^4,  ihe  argument  that  execa- 
tion  is  barred  by  reason  of  "  steps  in  aid  "  not  having  been 
taken  every  three  yiears,  fails. 

fht  appeal  fails,  and  is  dismissed  with  costs. 
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No.  41. 

Before  Mr.  Justice  Chatlerji  and  Mr.  Justice  Oordon  Walher, 

MUSSAMMAT  NIKKI,-.(Plaintiff),— PETITIONER, 

Versus  }  Bbtisioii  Side. 

BISHEN  DAS,— (Dbfbndant),«RESPONDENT. 

Case  No.  950  of  1898. 

Punjab  CouHa  Act,  1884,  Section  40  (i)  (ii)—"  Point  of  law  involved  " 
-"Question  as  to  burden  of  proofs  Separation  deed  between  husband  and 
mfe—Allegatione  of  misconduct  on  part  oj  wife  ^Revision'— Civil  Procedure 
Code,  Secticm  622. 

The  Divisional  Judge  granted  a  certificate  of  appeal,  nnder  Section  40 
of  the  Pud  jab  Courts  Act,  to  the  efifect  that  "  a  question  of  law  is  involv- 
"  ed,  namelj,  whether  a  child  bom  in  the  lifetime  of  its  father  is  not 
"  presumed  to  be  a  legitimate  one,  and  whether  the  onus  probandi  was  not 
"  on  the  defendant-appellant  to  prove  the  unchastity  of  his  wife,  and 
"whether  it  is  not  a  question  of  'no  proof  about  the  finding  of  ,unc&lwtit7 
'*  of  the  plaintiff-respondent,  and  that  the  case  is,  in  my  opinion,  of  suffi- 
"cient  importance  to  justify  a  further  appeal." 

Held,  that  the  certificate  on  the  question  of  onue  probandi  and  the 
mode  of  decision  was  not  one  contemplated  in  the  Act,  and  was  bad. 

Semble :  The  right  construction  of  the  word  "  involved  "  is  that  it 
applies  to  the  case  rather  than  to  the  appeal  which  is  to  be  certified 
nnder  sub-section  (t)  (d),  or  admitted  nnder  sub-section  (if)  of  Section  40 
of  the  Act,  and  includes  points  which  may  be  raised  by  way  of  defence  in 
an  appeaL 

Bnt  held  that  the  Divisional  Judge  had  acted  with  material  irregular- 
ity, trithin  the  meaning  of  Section  622  of  the  Civil  Procedure  Code, 
inasmuch  as  (1)  he  had  started  a  new  ground  of  defence  not  pleaded  by  the 
defendant,  vix.,  that  the  agreement  fur  separation  between  the  defendant 
and  ^s  wife  (the  plaintiff)  was  obtained  nnder  pressure,,  and  should  not  be 
Bnfqj^ced  ;  (2)  he  had  absolved  the  defendant  from  liability,  alt)iough 
finding  that  defendant  had  committed  a  breach  of  the  agreement  from 
the  beginning  ;  (3)  he  had  wrongly  decided  the  question  of  onus  of  proof 
as  regards  breacH  of  the  terms  of  the  agreement,  and  (4)  he  had  dealt  in 
generalities  and  conjectures  about  plaintiff's  general  bad  conduct  instead 
of  giving  definite  findings  on  the  evideilce  as  regards  specific  misbehaviour 
on  her  f^rt.  • 

Although  Hindu  Law  does  not  recognize  divorce,  the  marriage  tie 
being  indissoluble,  yet  where  the  finding  of  a  Court,  in  a  suit  by  the  wife 
for  maintenance,  would  put  an  end  to  the  plaintiff's  conjugal  rights,  make 
her  an  outcast,  and  probably  drive  her  into  the  streets  for  her  livelihood! 
the  evidence  as  to  adultery  and  immorality  on  her  part  should  be  of  a 
definite  character  as  well  as  cogent  and  reliable,  before  the  Court  acts 
upon  it  for  the  punDose  of  dismissib^  her  suit.. 

Section  622  of  the  Civil  Procedure  Code  lays  down  the  oonditdoDS 
under  irhioh  the  Court  may  revise  thQ  proceedings  of  subord^te  Vo^nrUi, 
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and  its  powers  of  interference  is  snbjeot  to  these  conditioDs.  Bnt  once 
the  jurisdiction  to  revise  is  established  on  any  of  the  gprotfnds  specified  in 
the  first  part  of  the  said  section,  there  is  no  limitation  imposed  on  the 
power  of  the  Conrt  as  to  the  mode  of  disposal.  The  section  is  intended  to 
arm  the  Court  with  the  power  of  remedying  injostioe  in  cases  not  enhjeot 
to  appeal  nnder  certain  specified  circumstances,  and,  therefore,  when  the 
grounds  of  jurisdiction  are  established  and  a  fit  case  shown  for  the  exensae 
of  its  powers,  there  is  nothing  in  the  section  to  preclude  the  Court  from 
finally  disposing  of  the  case  itself  because  points  of  fact,  and  not  poiota 
of  law,  are  involved. 

The  Conrt  finding  that  defendant  had  entirely  failed  to  prove  breach 
of  the  conditions  of  the  agreement  between  him  and  plaintiff  on  the  part 
of  plaintiff,  or  that  the  latter  had  been  guilty  of  any  immorality,  set  aside 
the  order  of  the  Divisional  Court,  and  restored  the  decree  which  plaintiff 
bad  obtained  in  the  first  Conrt. 

Petition  for  revinon  of  the  order  of  J.  A.  Anderson.  Etquire,  Divi- 
sional Judge,  Afnritsar  Division,  dated  2Ut  October  1896. 

Oanpat  Rai,  for  petitioner. 

Lai  Cband,  for  respondent. 

The  facts  of  the  case  are  fully  set  forth  in  the  jndgment 
of  the  Court  which  was  delivered  hy 
1th  June  1898.  Chattrrji,  J. — The  plaintiff  is  the  second  wife  of  the  de- 

fendant, la  lb94  she  brought  a  complaint,  under  Section  488, 
Criminal  Procedure  Code,  against  her  husband  in  the  Court  of 
Sardar  Sher  Ahmad  Khan,  Magistrate,  Amritsar,  for  main- 
tenance, but  withdrew  it  on  13th  March  1894  on  his  agreeing 
to  pay  her  Bs.  8  a  month  maintenance  on  certain  conditions 
as  to  her  residence  and  conduct,  which  she  undertook  to 
observe.  She  now  sues  for  Rs.  152  arrears  for  19  months 
at  the  stipulated  rate,  alleging  that  her  husband  never  kept 
his  promise  beyond  letting  her  live  with  him  for  one  m(in^ 
after  the  case.  Tbe  defendant  pleads  that  plaintiff  has 
broken  the  conditions  subject  to  which  her  maintenance  was 
promised,  that  she  has  not  lived  in  any  house  provided  by  him, 
and  that  her  conduct  has  been  immoral.  Another  plea  was  that 
the  agreement  was  void  as  causing  separation  between  husband 
and  wife.  There  was  also  a  claim  for  house  rent  in  the  plaint, 
and  this  was  likewise  denied  by  the  defendant. 

The  first  Court  drew  four  issues,  and  found  them  all  in 
plaintiff's  favour,  and  decreed  the  claim  except  as  regards  hoose 
rent..  The  Divisional  Judge  on  appeal  found  that  the  plain- 
tiff's conduct  since  tbe  agreement  had  been  immoral^  and  that 
she  had  given  birth  to  an  illegitimate  child.  He  also  con- 
sidered that  the  agreement  .had    been    brought    aboni  bj 
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pressure,  and  natarally  bad  not  been   acted  on  by  defendant. 
He  therefore  dismissed  the  suit. 

A  farther  appeal  has  been  admitted  on  a  certificate  given 
by  the  Divisional  Jndge  to  this  effect  "  that  a  question 
"  of  law  is  involved,  namely,  whether  a  child  bom  in  the  life- 
"  time  of  the  father  is  not  presumed  to  be  a  legitimate  one, 
^'  and  whether  the  onus  prohandi  was  not  on  the  defendant- 
**  appellant  to  prove  the  nnchastity  of  his  wife,  and  whether 
"  it  is  not  a  question  of  '  no  proof '  about  the  finding  of 
"  nnchastity  of  the  plaintiff-respondent,  and  that  the  case  is, 
''  in  my  opinion,  of  sufficient  importance  to  justify  a  further 
*'  appeal." 

It  is  objected  for  the  respondent  that  there  is  no  point 
of  law  involved,  and  that  the  certificate  is  not  a  valid  one,  as 
it  raises  no  question  on  which  a  further  appeal  can  be 
admitted.  After  hearing  argument  on  the  preliminary  objec- 
tion we  have  heard  argument  on  the  whole  case,  reserving  our 
decision  on  the  objectioD. 

It  is  ruled  in  No.  45,   Punjab  Becord^  1894,  that  the  proper 
allocation  of  the  burden  of  proof  may  be  in  some  sense  *^  a 
question  of  law  "  ;  but  it  is  rather  a  question  incidental  to  the 
proceedings  in  the  case  between  the  contesting  parties   than        n 
involved  in  it,  within  the  meaning  of  Section  42   (2)   of  the 
Punjab  Courts  Act,  and  that  a  mere  question  of  irregularity  in 
the  proceedings  of  the  Court  of  first  appeal  contained  in  the 
judgment,  though  it  may  be  a  question  of  law,  is  an  incidental 
question  of  law,  and  not  a  question  of  law  involved  in  the 
case  within  the  meaning   of  the  section  and  sub-section.     The 
matter    was  discussed  in  more    detail    in    No.  68,   Punjab 
Record^   1897,  and    a  similar  conclusion   arrived    at    on  the 
principle  of  noioilur  a  ioeiis  from  the  juxtaposition  of  the  words 
"  question  of  custom  "  or  "  general  interest  '*  with   the  words 
"  question  of  law  "  in  Section  40,  sub-section  (I)  (d)  and  sub- 
section (2),  the  two  former  expressions  clearly  not  referring  to 
anything  relating  to  the  procedure  of  the  inquiry  into  the  case. 
It  would  seem  therefore  that  the  certificate  on  the  question  of 
oiMif  and  the  mode  of  decision  is  not  contemplated  in  the  Act 
and  is  bad. 

It  was  argued  for  the  appellant  that  thero  are  other 
questions  of  law  involved,  though  not  set  out  in  the  certificate. 
One  is  the  question  whether  the  agreement  is  void  as  tending 
to  cause  separation  between  husband  and  wife  which  fonos 
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the  subject  of  tbe  third  issDe.     But  this  issae  was    decided  in 
plaintiff's  favour  in  the  first  Conrt,  and  tbe  finding  has  not  been 
tonched  by  the  Court  of  Appeal.     The    appeal  therefore   does 
not  raise  it,  and  it  is  so  transparently  absnrd  that  had   we  to 
admit  a  farther  appeal  under  Section  40  (2),  we  could  not  do  so 
on  the  ground  that  it  might  be  raised  by  way  of  defence  by  the 
respondent,  if  the  appellant's  grounds  disclosed  no  point  of  law 
or  justified  such   admission.      The   right  construction   of  the 
word  "  involved  "  probably  is  that  it  applies  to  the  case  rather 
than  to  the  appeal  which   is  to  be  certified    ander  snb-section 
(1)  (d),  or  admitted  under  Section  (2),  and  includes  points  which 
may  be  raised  by  way  of  defence  in  an  appeal     For  instance,  a 
Divisional  Coart  might  eri'oneously  decide  an  important  point 
of  law  or  custom  against  a  party  in  his  Court,  and  find   in    his 
favour  on  facts.     If  no  farther  appeal  is  held  to  lie  in  such    a 
case  the  question  of  law   or  custom  can   never  be   considered 
by  this  Court ;  while,  if  the  wider  interpretation  is  accepted,  the 
respondent,  on  the   appeal   being  admitted,   may    defend   the 
appeal  on  such  point  which  can  then  be  adjudicated  on  here. 
Having  regard  to  the  different  wording  of  Section  184>   (a), 
Civil  Procedure  Code,  by  which  a  second  appeal  lies  only  on 
the  ground  of  the  decision  of    the  Court  of  Appeal  being 
contrary  to  some  specified  law    or  usage,  we  are  inclined  to 
hold  that  the  language  employed  in  sub-section  (1)  (d)   and 
sub-section  (2)  of  Section  40  indicates  a  conscious  departure 
from  the  rule  laid  down  in  the  former,  and  admits  of  the  con- 
struction we  are  inclined  to  put  on  it.     The  point  is,  however, 
not  before  us,  and  we  only  decide  that  the  question  of  law 
mentioned  by  appellant  is  not  one  on  which  we  should  feel 
inclined  to  admit  a  further  appeal. 

It  is  next  urged  by  appellant  that  the  Divisipnal  Judge 
has  decided  on  a  point  of  law,  viz,,  that  the  agreement  was  an 
**  enforced "  one*  ^^^^  probably  obtained  under  pressui^,  and 
that  effect  should  not  be  given  to  it.  It  is  true  that  tbe 
Divisional  Judge  has  laid  considerable  stress  on  such  a  point, 
but  it  did  not  arise  on  the  pleadings,  and  was  therefore  hardly 
"  involved  "  in  the  case.  It  is  not  also  clear  that  the  case  is 
solely  decided  on  this  point,  inasmuch  as  the  Divisional  Judge 
has  given  a  finding  on  the  evidence,  and  it  is  just  possible  that 
his  meaning  is  not  that  tbe  agreement  is  void  on  the  ground  of 
undue  influence.  We  do  not  think,  therefore,  that  there  is  a 
ground  of  law  made  out  on  which  a  further  appeal  can  be 
entertained. 
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We  are  also^asked  by  ^the  appellant  to  interfere  on  the 
revision  side  as  the  case  is  before  ns,  and  sufficient  groands  exist 
for  oar  taking  action  under  Section  622,  Civil  Procedure  Code. 
After  a  careful  consideration  of  the  arguments  on  both  sides 
we  are  of  opinion  that  this  contention  must  prevail.  The  judg- 
ment of  the  Divisional  Judge  does  not  properly  dispose  of  the 
case,  and  t^^ems  with  irregularities. 

In  the  first  place  he  has  started  a  new  ground  of  defence 
not  pleaded  by  defendant,  z?/c.,  that  the  agreement  was  obtained 
under  pressure,  and  should  not  be  enforced.  If  this  means  as  it 
ostensibly  docs  that  the  agi'cement  was  not  voluntarily  entered 
into  by  the  defendant,  and  is  not  binding  on  him,  we  consider 
be  had  no  right  to  take  it  up,  as  not  only  is  it  not  raised  in  the 
pleadings  or  in  the  grounds  of  appeal  but  is  not  supported  by 
a  tittle  of  proof.  If  it  means  that  the  defendant  entered  into 
the  agreement  with  reluctance  it  is  a  matter  utterly  irrelevant, 
and  shonld  not  have  entered  into  the  consideration  of  the  case 
at  all. 

In  the  next  place,  the  broad  question  raised  by  the  plead- 
ings and  the  issues  is  whether  the  plaintiff  has  committed 
breach  of  any  of  the  conditions  of  the  agreement  so  as  to  dis- 
entitle her  to  claim  maintenance.  The  first  Court  finds  that 
that  she  has  not.  The  Divisional  Judge  holds  that  the  agree- 
ment "  has  never  been  acted  on  for  a  single  month,"  and  that 
it '*  resulted  in  nothing,  and  defendant  gave  the  woman  no 
money,"  to  use  his  own  language.  In  other  words  he  finds 
that  defendant  has  committed  breach  of  the  agreement  from 
the  beginning,  and  he  almost  hints  that  defendant  never  in- 
tended to  abide  by  it.  This,  we  may  observe,  demolishes  de- 
fendant's contention  that  ho  hired  a  house  for  plaintiff,  but  that 
she  would  not  live  in  it.  As  regards  plaintiff's  breaches  there 
is  no  distinct  finding,  but  the  learned  Judge  speaks  at  length 
about  a  child  having  been  born  to  plaintiff  which  he  holds 
to  bo  illegitimate,  though  there  is  no  reference  to  it  in  the  pro- 
ceedings beyond  a  few  questions  put  to  the  plaintiff  in  cross- 
examination  when  she  gave  her  evidence.  It  does  not  appear 
whether  the  Judge  was  aware  that  immorality  since  the  agree- 
ment alone  was  relevant,  and  disentitled  plaintiff  to  mainten- 
ance, the  agreement  being  clearly  a  condonation  of  past  mis- 
conduct, if  there  was  any.  He  was  also  bound  to  find  that  the 
child  was  illicitly  conceived  since  the  date  of  the  agreement. 

Thirdly,  the  learned  Judge  is*  clearly  wrong  on  the  ques- 
tion of  on  mi  of  proof  as  regards  breach.     Plaintiff  as  the   wife 
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of  defendant  and  tinder  the  specific  terms  of  the  agreement  is 
entitled  to  maintenance.  Defendant  is  liable  unless  breaches  of 
the  conditions  of  the  agreement  by  plaintiff  are  proved.  Snrely 
it  is  for  him  to  prove  them.  Plaintiff  cannot  prove  a  negative. 
Farther,  as  regards  the  child,  the  Divisional  Judge  in  finding 
against  the  plaintiff  on  the  ground  of  its  birth  has  failed  to 
notice  the  conclusive  presumption  in  favour  of  its  legitimacy 
under  Section  112,  Evidence  Act.  His  error  appears  to  have 
been  pointed  out  to  him  when  the  application  for  certificate  was 
made. 

Lastly,  the  Divisional  Judge's  judgment  deals  in  generali- 
ties and  conjectures  about  plaintiff's  general  bad  conduct,  instead 
of  giving  definite  findings  on  the  evidence  as  regards  specific 
misbehaviour. 

In  our  opinion,  there  are  sufficient  grounds  for  holding 
that  his  judgment  is  unsatisfactory,  and  that  in  deciding 
the  appeal  he  has  committed  material  irregularities  in  respect 
of  the  matters  mentioned  above. 

Interference  under  Section  622,  Civil  Procedure  Code, 
is  a  matter  of  discretion,  and  it  is  necessary  to  see  whether  the 
present  is  a  fit  case  for  the  exercise  of  the  powers  given  to  this 
Court  by  that  section.  An  examination  of  the  record  shows 
that  there  are  ample  grounds  for  our  interference.  In  a  suit 
like  this  where  a  decision  adverse  to  the  plaintiff  would  practi- 
cally put  an  end  to  her  marital  rights,  the  allegation  of  mis- 
conduct ought  to  have  been  specific.  Parties  should  have  been 
examined  as  to  them,  and  evidence  should  have  been  directed 
to  establish  or  disprove  them.  The  defendant,  however,  has 
made  no  such  allegations,  but  has  contented  himself  with  a 
general  plea  that  plaintiff  has  not  fulfilled  the  conditions  of 
the  agreement.  The  manner  of  production  of  evidence  for  the 
defence  is  remarkable.  On  22nd  Febmary  1896  defendant 
produced  six  witnesses  who  say  nothing  which  can  be  treated 
as  legal  evidence  of  any  breach  of  the  agreement  on  the  part 
of  the  plaintiff.  They  certainly  prove  no  immoral  conduct  on 
her  part.  After  their  statements  had  been  recorded  defendant 
stated  that  his  evidence  was  finished,  but  that  he  wished  to 
produce  some  witnesses  from  Lahore,  one  of  whom,  Radha 
Kishen,  was  present  and  might  be  examined. 

iiadha  Kishen  was  called,  but  was  not  found.  Defendant 
finally  obtained  leave  on  24th  February  on  payment  of  coats 
to  produce  fresh  evidence.  He  then  called  two  witnesses,  Bhola 
Singh  of  Amritsar  and  Bisheshar  of  Lahore.    The  former 
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deposed  to  haying  seen  plaintiff  openly  going  about  in  the 
streets  of  Amritsar  with  loose  women  for  immoral  purposes,  but 
admitted  that  this  was  some  three  or  four  years  before  thethne 
of  bis  giving  evidence.  The  latter  spoke  of  her  going  about 
shamelessly  in  the  bazars  of  Lahore  in  the  company  of 
strangers.  The  relevancy  of  the  former's  statement  appears  to 
be  very  questionable,  and  there  can  be  no  hesitation  in  pronounc- 
ing the  evidence  of  both  to  be  transparently  false.  The 
witnesses  both  say  that  the  facts  they  depose  to  were  never 
mentioned  by  them  to  the  defendant,  which  the  latter's  counsel 
admits  is  untrue.  Besides  this  the  manner  of  their  production, 
their  connection  with  defendant  and  the  substance  of  their 
evidence  leaves  no  doubt  in  our  minds  that  they  are  suborned 
witnesses.  Plaintiff's  character  cannot  in  the  least  be  injured 
by  such  perjured  testimony. 

Hindu  Law  does  not  recognize  divorce,  the  marriage  tie 
being  regarded  as  indissoluble.  The  finding  of  the  Divisional 
Judge,  however,  puts  an  end  to  plaintiff's  conjugal  rights,  makes 
her  an  outcaste  and  drives  her  into  the  streets  for  her  liveli- 
hood, unless  her  parents  choosOf  and  are  able,  to  maintain  her. 
Had  this  evidence  been  produced  in  a  suit  for  dissolution  of 
marriage  under  Act  IV  of  1869,  or  in  an  English  Divorce  Court, 
it  would  have  been  insuflBcient  to  establish  adultery  by  the 
wife.  There  is  no  reason  why  a  different  rule  should  be  adopted 
to  blast  the  reputation  of  a  Hindu  wife  and  to  deprive  her 
of  the  rights  she  has  under  her  status.  The  evidence  as 
to  adultery  and.  immorality  ought  to  be  of  a  definite  character 
as  well  as  cogent  and  reliable. 

As  regards  the  child  born  by  plaintiff,  defendant  was 
bound  to  make  its  birth  a  specific  point  against  her  if  he  in- 
sisted on  its  illegitimacy.  He  did  not  categorically  deny  its 
paternity.  Plaintiff's  statement  regarding  it  is  clear  and 
apparently  straightforward,  which  is  but  feebly  met  by  defend- 
ant's general  denial.  The  defendant  is  well  off,  and  probably 
married  the  plaintiff  in  the  hope  of  having  male  issue.  This 
hope  has  not  been  fulfilled,  and  there  is  good  ground  for 
suspecting  that  acting  under  the  influence  of  his  first  wife 
defendant  is  treating  plaintiff  with  unkindness. 

For  these  reasons  we  hold  that  the  case  is  one  in  which  in 
the  interests  of  justice  wo  ought  to  interfere  as  a  Court  of 
revision. 

It  is  argued  by  the  respondent's  counsel  that  we  have  no 
pow«r  to  debidj^  Ihe  case  on  facts,  and  that  if  it  a/ppetfra  tlmt 
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the  DivisioDal  Jadge's  jadgroent  miist  be  set  aside  on  the 
groond  of  material  irregularity  we  are  bound  to  retnrn  tbe 
ease  to  him  for  a  fresh  decision.  After  giving  the  contention 
our  beet  consideration  we  are  nnable  to  accede  to  it.  Section 
622,  Civil  Procedure  Code,  lays  down  tho  conditions  under 
which  this  Court  may  revise  the  proceedings  of  Subordinate 
Courts,  and  our  power  of  interference  is  subject  to  those  con- 
ditions. But  once  the  jurisdiction  to  revise  is  established  on 
any  of  the  grounds  specified  in  the  first  part  of  the  section  there 
is  no  limitation  imposed  on  the  power  of  the  Court  as  to  the 
mode  of  disposal.  On  the  contrary,  the  last  part  of  the  section 
says  that  the  Court  may  pass  any  order  it  thinks  fit.  These 
words  must  be  construed  in  their  plain  grammatical  sense,  as  it 
is  not  shown  that  they  are  used  in  a  special  sense.  They  do  not 
impose  any  restriction  against  our  deciding  the  case  ourselves, 
or  limit  us  to  doing  so  on  points  of  law  alone,  and  not  on  points 
of  faet. 

On  the  contrary,  if  the  aid  of  any  rnle  of  construction  is 
necessary  to  support  the  plain  meaning  of  the  words  we  think 
there  are  ample  grounds  for  taking  a  liberal  view  of  onr  powers. 
The  section  is  intended  to  arm  this  Court  with  the  power  of 
remedying  injustice  in  cases  not  subject  to  appeal  under  certain 
specified  circumstances.  If  we  were  compelled  in  every  instance 
where  facts  are  involved  to  return  the  case  to  the  lower 
Court  for  re-decision  this  object  would  to  a  great  extent  be 
defeated.  %he  legislature  cannot  be  presumed  to  favour 
prolongation  of  litigation  or  multiplicity  of  proceedings* 
When  therefore  the  gi'ounds  of  jurisdiction  are  establish- 
ed and  a  fit  case  shdwn  for  the  exercise  of  our  powers, 
we  see  no  reason,  in  tbe  face  of  the  plain  words  of  the 
section,  to  adopt  a  construction  by  which  we  should  be  preclud- 
ed from  finally  disposing  of  the  case,  because  points  of  fact 
and  not  simply  points  of  law  are  involved.  The  record  does 
not  here  necessitate,  as  it  generally  does  in  cases  of  this  kind, 
a  remand  to  the  lower  Court  for  a  fresh  decision.  See  obser- 
vations of  Stuart,  C.  J.,  in  Maulvi  Muhammad  v.  Sayad  Rusfa/n^ 
7.  L.  Z?.,  Ill  All,  203,  and  Sarnam  Tewari  v.  Sahina  Bibi,  ibid 
417.  Another  reason  for  taking  this  view  is  that  it  seems  to 
be  beyond  question  that  the  Court  has  the  power  to  go  into 
fa(!t8  in  order  to  ascertain  whether  the  grounds  of  jurisdiction 
or  the  conditions  of  cognizance  exist  or  not.  The  Liverpool 
Gas  Compatty  y.  Ever/on,  L.  B.,  6,  C.  P.,  414,  Shiva  Natha/i  v. 
Joma  Kashinath,  L  L.  E.,  V/I  Bom.y  341,  at  page  371.  See  also 
Amritrao  Kriihna  De$  Fande  v.  Balkithna  Qane$h  Arma  Pmkarj 
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LL.K,  XI  Bom,  4:88,  at  pages  490,  491.  It  must  also  be 
conceded  that  in  order  to  decide  wheiher  the  case  is  a  fit  one  for 
the  exercise  of  the  powers  of  revision  the  Court  must  look  into 
the  facts  and  have  power  to  do  so.  These  points  being  conced- 
ed, it  would  be  an  absurdity  to  say  that  the  Court  cannot  con- 
sider facts  in  giving  its  final  order  in  the  case. 

Lastly,  such  power  has  been  exercised  by  the  superior 
Courts  in  many  instances  :—  Shields  v.  Wilkin  eon,  I.  L,  R.,  IX 
AIL,  398,  No.  Q8,  Punjab  Record,  1897. 

In  this  case  both  the  Courts  below  have  given  their  opi- 
nion on  the  evidence,  though  the  Divisional  Judge  has  acted 
with  material  irregularity  in  mixing  up  irrelevant  matters  and 
in  laying  down  the  burden  of  proof.  There  is  no  necessity 
whatever  for  returning  the  case  to  the  latter  for  a  fresh  judg- 
ment on  the  evidence.  Further,  in  our  opinion  the  defendant 
has  entirely  failed  to  prove  breach  of  the  conditions  of  the 
agreement  between  him  and  the  plaintifE  arrived  at  in  the 
Criminal  Court  in  1894,  or  to  show  that  plaintiff  has  been 
guilty  of  any  immoi*ality.  Under  these  circumstances  the 
plaintiff  is  entitled  on  the  present  record  to  the  decree  which 
she  obtained  in  the  Court  of  first  instance,  and  this  relief  should 
be  given  her. 

We  treat  this  case  as  an  application  foi:  revision,  and 
accepting  it  set  aside  the  decree  of  the  Divisional  Judge,  and 
I'estorc  that  of  the  fii*st  Court  with  all  subsequent  costs. 

Application  allowed. 


No.  42. 

Before  Mr.  Justice  Chatterji  and  Mr,  Justice  Gordon  Walker, 

MUHAMMADI  AND  0THERS,-(Plainiiff8),- 
APPELLANTS, 

Versus  \  Appbllate  Side. 

MUSSAMMAT  JIWANI  AND  OTHERS.— (Dkfendants),— 
RESPONDENTS. 

Case  No.  308  of  1896. 

Dtclaralory  decree,  suit  for  by  reversioner — Speculative  suit — Specific 
Belief  Act,  1877,  Section  43. 

PlainfeifTs  sued  for  a  deolaratioa  that;,  after  the  death  of  Massammab 
J.  who  was  at  the  time  in  poavession  of  the  property,  with  a  widow'n 
iaterest,  they  wore  entitled  to  sacceed  to  it.  Their  so  it  wa«  dismissed  by 
the  Divitional  Judge  on  the  ground  that  the  widow  had  not  done  aoy  act 
Or  made  any  alienation  of  the  property  which  might  raise  an  apprehension 
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of  iDJary  to  plaintiffB'  rights^  there  being  no  allegation  that  any  denial  of 
their  rights  was  made  before  the  institution  of  the  suit. 

Beldy  that  the  soit  had  been  rightly  dismissed. 
Further  appeal  from  the  order  of  Khan  Muhammad  Hayat  Kham^ 

0  S.L,   Divisional  Judge,  Jullundur    Division^  dated  Sl$t 

January  1896. 

Browne  for  apfpellants. 

Jaishi  Ram,  for  respondents. 

The  judgment  of  the  Conrt  was  as  follows  : — 
7th  June  1898.  Gordon  Waleer,  J. — Plaintiffs'  sait  is  for  a  declaration 

that,  after  the  death  of  Mnssammat  Jiwani  (defendant),  who  is 
now  in  possession  of  the  property  with  a  widow's  interest,  they 
are  entitled  to  succeed  to  it.  The  Divisional  Judge  has  dis- 
missed the  sait  on  the  ground  that  "  the  widow  (Massammat 
"  Jiwani)  has  not  done  any  act  or  made  any  alienation  of  her 
"  husband's  property  which  may  raise  an  apprehension  of  injury 

"  to  their  (plaintiffs')  rights It  is  not  alleged  that  a  denial 

*'  was  made  hefore  the  institution  of  the  suit It  follows 

''  that,  as  against  Mussammat  Jiwani,  plaintiffs  have  no  oansc 
"  of  action  according  to  their  plaint,  and  as  a  decree  for  a  de- 
'*  claration  of  right  depends  on  the  discretion  of  the  Court,  it 
''  seems  to  me  that  it  cannot  be  said  to  he  a  sound  exercise  of 
^*-  discretion  to  pass  a  decree  merely  on  the  ground  that  such 
'*  and  such  a  person  has  made  a  verbal  denial  of  plaintiffs'  re- 
**  versionary  rights." 

We  think  that  the  Divisional  Judge  has  rightly  dismissed 
plaintiffs'  suit  on  these  grounds,  and  that  a  plaintiff  cannot,  on 
a  mere  denial  by  some  one  of  his  title  as  reversioner,  there 
being  no  overt  act  against  or  attempt  to  interfere  with  his  re- 
versionary rights,  obtain  from  the  Court  a  declaration  under 
Section  42  of  the  Specific  Relief  Act.  Such  a  suit  would  be 
purely  speculative  in  its  nature,  the  plaintiff  merely  seeking  to 
obtain  from  the  Court  an  expression  of  opinion  as  to  what  his 
title  would  be  under  a  condition  of  circumstimceB  which  may 
never  arise. 

In  Punjab  Record^  94  of  1879,  the  question  was  considered 
as  regards  the  law  (Section  15  of  Act  YIII  of  1859)  in  force 
before  the  passing  of  the  Specific  Eelief  Act.  In  the  case 
Bhujondro  Bhutan  Chatter/ee  v.  Tregunanath  Mukerfee  asid  others 
reported  at  VIIl  Calc,  page  76,  the  change  introduced  by  the 
Act  is  noticed,  and  with  regard  to  the  provisions  of  Section  42 
it  is  observed  in  the  judgment  in  that  case  that  "  to  hold  other- 
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"wise  (fchafcis,  toho^d  that  a  declaratory  decree  should  be  given 
"  in  a  suit  of  the  natnre  of  that  nnder  consideration),  wonld  be 
"  to  lay  down  that  any  one  who  claims  any  interest  in  property, 
"  present  or  future,  ought  to  be  allowed  to  ask  the  Court  to  give 
"  him  an  opinion  as  to  his  title,  and  it  cannot,  I  think,  have  been 
"  the  intention  of  the  Legislature  to  lay  down  any  such  rule  " 
(Wilson,  J). 

We  think,  therefore,  that  the  Divisional  Judge  is  right  in 
holding  the  plaintiffs  in  this  case  not  to  be  entitled  to  the 
relief  asked  for,  and  that  their  claim  has  been  rightly  dis- 
missed. 

The  appeal  is  dismissed  with  coflts. 

Appeal  dismissed. 


No.  43. 

Before  Mr.  Justice  Frizelle^  Chief  Judge. 
KHUSHALIMAL,-.(PLAiNriPF),— PETITIONER,. 

Versits  \  Rbvision  Side. 

PALA  MAL  AND  OTHERS,— (Defendants),— 

RESPONDENTS. 

Case  No.  700  of  1898. 

Civil  Procedure  Code,  1882,  Section  136—**  Decree  ^'-^Appeat. 

An  order  under  Section  136  of  the  Civil  Procedure  Code,  dismifising 
a  suit  is  a  decree  from  which  an  appeal  lies. 

PeiUionfor  revision  of  the  order  of  S.  S.  Harris,   Esquire,  Addu 
tional  District  Judge,  Ferozepore,  dated  2Uh  January  l398. 
Harris,  for  petitioner. 

The  judgment  of  the  learned  Chief  Jndge  was  as  follows  : 
Prizbllb,  J.— The  dismissal  of  the  sait  under  Section   llth  June  1898. 

136  was  a  decree  from  which  an  appeal  lies— otcia  J.  t.  E.,    YIl 

AU,,  159.     This  application  for  revision  therefore  cannot   be 

entertained,  and  is  rejected. 

Application  diemissed. 
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No.  44. 
Before  Mr.  Justice  Beid. 

SBASHESHAR  DAS,—(Plaiktipf),— APPELLANT, 
Versui 
BHAGWAN  DAS  AND  ANOTHER,— (Defendakts),— 
RESPONDENTS. 
Case  No.  517  of  1898. 
Mortgage  deed  relating  to    immaveahle    property— Deed  compuleorily 
regietrahle,  hut  registered  in  wrong  Regietfy  Office— Admiesibility  of  deed 
in  evidence--Begi$tration  Act,  1877,  Section  40— Fraud. 

Held,  that  the  mere  fact  that  a  mortgage-deed,  which  is  compuleorily 
registrable,  has  been  registered  in  a  wrong  B^gistry  Office,  does  not 
render  such  deed  inadmissible  in  evidence  as  against  a  purchaser  at 
execution  sale  of  the  land  mortgaged,  who,  not  knowing  that  such 
and  was  subject  to  mortgage,  does  not  plead  that  he  was  misled  by  the 
deed  not  being  registered  at  the  proper  office,  or  that  he  was  induced 
^o  purchase  because,  on  inquiry,  at  the  latter  office,  he  learnt  that  there 
was  no  outstanding  incumbrance. 

A  ^lea  that  the  said  mortgage  was  in  fraud  of  creditors,  held,  not 
established. 

Further  appeal  from  the  order  of  J.  A.  Anderson,  Eequire,  Divi- 
iional  Judge,  Amritsar  Division,  dated  \2th  February  1898. 
Lajpnt  Rai,  for  appellant. 
Dharam  Das,  Sari,  for  respondents. 

The  facts  of  the  case  saflBciently  appear  from  the  follow- 
ing  judgment  delivered  by— 

15th  Julu  1898.  ^^^^'  J.— Mnla,  respondent,  was  mortgagee,  with  posses- 

sion of  certain  land   in  the  Gurdaspnr  District,  under  two 
deeds,  dated  Augusi  1883  for  Rs.  99  and  Rs.  72,  and  obligee 
under  a  bond  dated  July  1892  for  Rs,  140. 

On  the  30th  August  1893  he  transferred  his  rights  under 
these  three  deeds  for  Rs.  200  to  the  appellant,  Basheshar  Daa, 
^on  of  his  sister's  daughter,  by  sale  deed  registered  at  Amritsar 
on  the  30th  August  1893 . 

On  the  26th  July  1895  the  respondent,  Bhagwan  Das. 
obtained  an  ex-parte  simple  money  decree  against  Mula  fo,. 
Rs.  94-6-3,  including  costs,  and  on  the  8th  August  1896  applied 
for  execution,  by  attachment  of  the  judgment-debtor's  right 
under  the  above-mentioned  mortgages,  and  eventually  pur 
chased  the  same  in  execution  and  obtained  possession.  The 
appellant  objected,  but  his  objection  was  overruled.  He  filed 
a  suit,  for  possession  of  the  mortgaged  land,  which  has  beea 
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dismissed  by  the  lower  Appellate  Court  on  the  ground  that 
the  transfer  was  frandulent  and  with  the  object  of  defeating 
the  creditors  of  Mala,  and  also,  apparently,  on  the  ground  that 
the  sale-deed  in  favour  of  Basheshar  Das  was  inadmissible  in 
evidence  under  Section  49  of  the  Registration  Act,  being  com* 
pulsorily  registrable,  and  not  having  been  registered,  in  ac- 
cordance with  law,  in  an  office  within  the  jurisdiction  of  which 
some  part  of  the  mortgaged  property  was  situate.  The  first 
plea  taken  in  appeal  is  that  the  sale-deed  was  not  com- 
pnlsorily  registrable,  the  mortgage-deeds  being  moveable  pro- 
perty. No  authority  has  been  cited  in  support  of  this  plea, 
which  must  be  overruled.  A  transfer  of  two  mortgages  of 
land  aggregating  Rs.  171  obviously  purports  or  operates  to 
create  and  assign  an  interest  of  the  value  of  more  than  Els.  100 
in  immoveable  property. 

The  next  plea  is  that   registration   in   the   wrong  office 
does  not  render  the  sale-deed  inadmissible  in  evidence. 

67,  Punjab  Record,  1883,  Sheo  Shunkur  C^ahoy  v.  Eirdey 
Sarcdn  Sahu,  L  L,  B.,  VI  Calcy  25,  Ham  Coo  mar  Sen  v. 
Khoda  Netffay,  VII  Gale.,  L.  B.,  223,  and  Ear  Sahai  v.  Chuni 
Knar,  L  L.  E.,  IV  All.,  14,  are  relied  on,  and  are  authority 
for  holding  that  when  registration  has  been  effected  in  the 
wrong  office  the  fault  js  the  Registrar's  and  the  deed  is 
admissible  in  evidence.  Bent  Madhah  Mitier  v.  Khatir  Mondul, 
I.  L.  U.,  XIV  Gale,,  449,  is  authority  to  the  contrary,  and  there 
is  force  in  the  contention  relied  on  in  that  case,  that  the  jndg- 
ment  of  their  Lordships  of  the  Privy  Council  in  Sah  Mukhan 
LaU  Panday  v.  Sah  Koondun  Lall,  XV  B.  L.  B.,  22ljf,  relied 
on  in  VII  Gale,,  L,  B,,  dealt  with  a  case  in  which  registratipn 
was  in  the  right  office,  but  in  the  absence  of  some  of  the  parties 
to  the  deed. 

67,  Punjab  BeeorJ,  1883,  dealt  with  a  case  in.whiofhift  SQP/ 
who  had  full  knowledge  of  a  mortgage-deed  execuitedi  ^y  hi^ 
father  and  registered  in  a  sub-district  office  within;  tib;d/tp(C^l| 
jurisdiction  of  which  the  property  was  not  situate  {IhQDgbiiAi 
was  situate  in  the  same  district,  sought  to  set  a^ide  the^  mort- 
gage-deed as  invalid  for  defect  of  registration.    The  appea^l  v^as  ^ 
to  a  great  extent  decided  on  the  ground  that  the  p^lea.d^,zK)t 
lie  in  the  mouth  of  the  son,  who  had  knowledge  p^^ the. d^e^o^*^ 
There  is  a  similar  qualification  in  the  other  cases  quoted  for  the 
appellant,  except  in  the  0.  L.  R.  case,  in  which  the  purchaser 
at  execution  sale  of  the  property  mortgaged,  apparently  with- 
out knowing  that  it  was  subject  to  mortgage,  did  not  plead  that 
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he  was  misled  by  the  mortgage-deed  not  being  registered  in  the 
proper  office,  or  that  he  was  indaced  to  pni-chase  beoans^,  <» 
inquiry  at  that  office,  he  learnt  that  there  was  no  outstanding 
incambrance.  He  simply  soaght  to  get  rid  of  the  deed  throngh 
a  defect  in  registration. 

The  respondent,  Bhagwan  Das,  is  in  exactly  the  same 
position,  and  I  tee  no  reason  to  hold  that  the  registration  at 
Amritsar  was  not  effectual  for  the  purposes  of  Section  49  of 
the  Registration  Act.  The  question  whether  there  was  fraud 
is  of  course  affected  by  the  registration  at  Amritsar,  and  it  is 
contended  that  the  transfer,  for  Rs.  200,  of  secarities  worth 
Bs.  311,  coupled  with  the  failure  to  register  at  the  proper 
office  and  the  near  relationship  of  the  parties  to  the  deed,' 
proves  fraud. 

The  transferee  admittedly  lives  at  Amritsar  and  the  land 
mortgaged  is  admittedly  not  far  from  that  town,  though  in 
another  district,  and  there  was  room  for  reasonable  doubt  as  to 
the  sale-deed  being  compulsorily  registrable.  Had  there  been 
fraud,  it  was  as  easy  for  Rs.  311  to  have  been  entered  in  the 
deed  as  for  Rs.  200,  and  it  has  not  been  shown  that  Mula  was 
80  heavily  involved  in  1890  or  1893  that  the  transfer  could  be 
assumed  to  be  in  fraud  of  creditors,  and  lastly  it  has  not  been 
shown  that  Ks.  311,  or  anything  like  that  sum,  could  have 
been  realised  by  the  transferee. 

The  relationship  must  of  course  be  considered,  among  other 
matters,  in  deciding  the  question  of  fraud  or  no  fraud,  but  on  the 
facts  1  see  no  reason  for  holding  that  the  transfer  was  frauda- 
lent.  Had  the  objection  been  taken  by  a  collateral,  seeking  to 
set  aside  an  alienation  of  ancestral  property  by  registered  deed 
the  matter  would  have  been  very  different,  but,  as  it  is,  I 
think  the  Court  of  first  instance  rightly  held  that  the  sale-deed 
was  in  lieu  of  a  debt  some  years  antecedent  to  its  execution 
and  still  further  antecedent  to  the  decree  of  the  respondent, 
Bhagwan  Das,  and  effected  a  transfer  of  the  mortgagee  righto 
in  the  land  in  suit; 

I  decree  the  appeal  with  costs  here  and  below.  If  Re- 
gistrars and  Sub-registrars  did  their  duty  under  Sections  66 
and  67  of  the  Act,  it  would  be  practically  immaterial  in  which 
office  registiation  is  effected. 

Appeal  allowed. 
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No.  4& 
BefofQ  Mr.  Juitice  Beid. 
SAWAN  MAL,— (PLAiNTirF),-.APPE!IjliAJIT, 

Versus 


\ 

DEVI  DIAL  AND  OTHERS,— (DErBNDAKT8),—BESP0N.     \ 
DENTS  / 


Appellati  Side. 


DENTS. 
Case  No.  632  of  1898.      '* 
Oaths  Acty  1873,  8%ction  \l-^E9\d^nce  given  hy  perso%  on  oath,  sgeei 
of,  as  regards  person  offering  to  he  hound  therehy^'Qivil  Procedure  Code, 
1882,  Section  562. 

Uoder  Section  11  of  the  Oftths  Act,  1873,  the  eridence  given  by  a 
person  on  oath  is,  as  regards  the  party  who  offered  to  be  bound  thereby, 
cuuclnsive  proof  merely  of  the  matter  stated  and  of  nothing  farther. 

Where,  therefore,  in  a  suit  by  plaintiff  for  Es.  550  profits  lost  by  plain- 
tiff through  the  default  of  N.  G.  and  another,  defendants,  to  deliver  gtmm 
during  one  month  at  contract  rate,  and  for  Bs.  80  eameflt*money  paid  to  N.  G.> 
it  appeared  that  ooe  D.  D.,  defendant,  who  made  the  contract  as  a  broker 
anu  was  alleged  to  have  been  a  surety  for  its  duo  performance,  challenged 
N.  C.  to  the  oath,  saying  that  if  N.  C.  would  swoar  that  he  (N.  C.)  had  not 
received  the  earnest-money,  he  himself  would  be  responsible  for  the 
plaiutiff's  claim,  and  tho  said  N.  C.  thereupon  swore  that  he  had  not 
received  tho  snid  earnost-money,  held^  that  snch  statement,  on  oath, 
merely  concluded  the  question  whether  N.  C.  had  or  had  not  received 
such  earnest  money. 

Beld^  tliercfore,  that  the  first  Court  had  erred  in  regarding  the  oath 
so  taken  as  per  se  sufficient  ground  for  decreeing  tho  suit  as  against  D.  D., 
and  dismissing  it  as  against  the  other  defendants. 

Heldj  further,  that  inasmuch  as  the  first  Court  had  decreed  the  suit 
merely  on  the  oath  taken,  and  had  not  decided  any  of  the  five  issues  which 
It  had  framed,  the  lower  Appellate  Court  had  rightly  remanded  the  case 
under  Section  562  of  the  Civil  Procedure  Code. 

Miscellaneous  further  appeal  front  the  order  of  J,  A.  Anderson^ 
Esquire,  Divisional  Judge,  Amritsar  Division,  dated  9th  May 
1898. 

Robinson,  for  appellant. 

Madau  Gopal  and  Sham  Lai,  for  respondent. 

The  following  judgment  was  delivered  by— 

Retd,  J. — The  plaintiff-appellant  and  Devi  Dial,  defendant-  15^;^  j^^iy  1898. 
respondent,  agreed  to  be  bound  by  the  oath  of  Nihal  Ghand, 
defendant,  if  ho  would  swear  that  he  had  not  received  Rs.  80 
afl  earnest-money  from  the  plaintiff.  Devi  Dial  challenged 
Nihal  Chand  to  the  oath,  saying  that  if  Nihal  Ghand  would 
swear  that  he  had  not  received  the  earnest-money  he  himself 
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would  be  responsible  for  the  plaintiff's  claim,  wbicb  incladed 
Bs.  550  profits  lost  by  the  plaintiff  through  the  default  of 
Nihal  Ghand  and  another  defendant  to  deliver  gram  during  one 
month  at  contract  rate,  and  Bs.  80  earnest-money  paid  to 
Nihal  Ghand. 

Devi  Dial  himself  and  two  other  defendants  were  brokers, 
through  whom  the  contract  was  made,  and  are  also  alleged  to 

have  been  scirctica  for  tlio  duo  pcrtorniaucc  ot:  the  GoatL-a<jt. 

The  plaintiff  simply  botind  bimaolf  to  abide  by  Nihal 
C  hand's  statement  on  oath,  which  was  to  the  effect  that  he 
bad  not  i-eceived  Bs.  80  earnest-money  for  gi*am  on  account  of 
the  plainiifi* 


were  discussed  in  the  judgment. 

The  first  point  taken  in  appeal  is  that  the  suit  was  not 
decided  on  a  preliminary  point,  and  that  Section  562  is 
therefore  inapplicable.  Of  five  issues  framed  by  the  first 
Gourt,  not  one  was  decided.  I  must,  therefore,  hold  that  the 
decision  on  the  oath  was  a  decision  on  a  preliminary  point. 

The  next  point  taken  is  that  the  Court  of  first  instance 
was  right  in  decreeing  the  claim  in  full  against  Devi  Dial  on 
Nihal  Ghand's  oath.  Against  this  contention  there  are  two 
authorities,  Vasudeva  Shanhog  v.  Naraina  Pai,  L  L.  B.,  II  Mad., 
356,  and  Muhammad  Zahur  v.  Cheda  Lai,  XIV  AIL,  141. 

In  the  Madras  case  it  was  held  that  the  mere  agreement 
of  one  of  the  parties  to  a  judicial  proceeding  to  bo  bound  by 
the  oath  of  the  other  is  in  itself  no  adjustment  of  the  suit,  and 
that,  if  the  matter  stated  in  the  agreement  is  sufficient,  as  tho 
ground  of  a  decision,  a  judgment  may  be  passed,  for  then  it 
would  be  conclusive  evidence  under  the  Oaths  Act. 
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In  the  Allahabad  case  Straight,  J.,  said  "  the  Oaths  Act 
"  does  not  consf rain  a  Court  to  pass  a  decision  in  faTonr  of 
"  a  particular  party.  If  a  party  to  a  suit  says  he  will  be 
"  bound  by  the  oath  of  a  particular  person,  as  read  by  the 
"lightof  Section  II  of  that  Statute,  it  means  no  more  than 
"this,  that  j9ro<an/o  he  will  be  bound,  that  is  to  say,  so  far 
"as  the  matter  of  that  evidence  is  concerned,  and  that  evi- 
"  dence  will  be  conclusive  as  to  its  truth,  and  the  truth  of  that 
"  evidence  will  be  conclusive  as  against  him  throughout  the 

"whole  of  that  litigation The  Court may  aot 

"solely  upon  that  evidence but,  on  the  other  hand,  it 

"  may  be  unwise  in  some  cases  to  do  so." 

It  is  possible  that  the  non-receipt  of  earnest-money  by 
Nihal  Chand  is  fatal  to  the  plaintiff's  claim,  either  as  prov- 
ing that  the  transaction  was  one  of  gambling,  or  that  there 
was  no  complete  contract,  but  the  Court  of  first  instance  has 
not  discussed  and  decided  this  question. 

I  think  there  can  be  no  doubt  that  Nihal  Chand's  state* 
ment,  on  the  oath  taken,  concluded  only  the  question  whether 
he  had  or  had  not  received  the  earnest-money  in  question,  and 
in  that  view  the  lower  Appellate  Court  rightly  remanded  the 
suit.  It  is  obvious  that  the  Oaths  Act  does  not  contemplate 
that  the  evidence  given  on  oath  shall,  as  against  the  person 
who  offered  to  be  bound  by  it,  be  conclusive  proof  of  anything 
beyond  the  matter  stated.  Section  1 1  is  clear  on  that  point. 
The  appellant's  offer  to  be  responsible  for  the  whole  claim 
was  outside  the  scope  of  Chapter  IV  of  the  Oaths  Act.  The 
appeal  is  dismissed.  Counsel  for  the  principal  defendants, 
who  have  been  made  respondent?,  asks  for  costs  on  the  ground 
that  his  clients  have  been  unnecessarily  made  respondents. 
Having  regard  to  their  conduct  throughout  the  suit,  I  do  not 
think  they  are  entitled  to  costs.  The  appellant  will  pay  the 
costs  of  the  plaintiffs- respondents.  • 

Appeal  diimiised. 
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No.  46. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Avderson. 

iMPSSAMMAT  NEKHAN,- (Defendant),— APPELLANT, 
Versus 
MUHAMMAD  KHAN  AND  OTHERS,— (Plaintiffs),— RE- 
SPONDENTS. 
Case  No.  887  of  1897. 
Punjab  Courts  ilcf,  1884,   Sectiovs  26,  75— "  Btt^ness"  and   "/utic- 
Uon$**  of  District  Court— Power  of  District  Judge  to  assign  function  of  trying 
a  case  to  Additional    District    Court— Case  in  txcfss  of  pecuniary  limits 
of  latter  Court* s  jwisdiction. 

Section  75  of  tho  Punjab  Conrts  Act  mnst  be  constmed  in  oonao^ 
nance  with  Section  26  of  the  Act,  and  it  is,  therefore,  not  competent  to 
a  District  Judge  by  any  act  of  his  under  sub-section  (2)  of  Section  75 
to  extend  the  powers  conferred  on  Judicial  OflBcers  by  the  Local  Goyem- 
xnent  under  Section  26. 

The  "  business  in  the  Conrt  of  the  District  Judge "  spoken  of  in 
Section  75  (1)  of  the  Act  means  business  it  has  to  dispose  of  as  the 
District  Court,  and  the  "  functions  "  mentioned  in  sub-section  (2)  of  the 
said  section  are  functions  proper  to  such  Court  and  must  be  such  as 
a  Sub-Judge  of  tlie  highest  class  is  unable  to  discharge,  and  do  not 
mean  the  mere  trial  of  civil  suits  oC  the  value  of  over  Bs.  5,000. 

First  appeal  from  the  order  of  Khan  Bahadur  Eaja  Jahandad  Khany 
Additional  District  Judge,  Rawalpindi^  dated  ZQth  June 
1897. 

Pestonji,  for  appellant. 

Beechey,  for  respondent. 

The  facta  of  tho  case  sufficiently  appear  from  the  judgment 
of  the  Court  delivered  by 

13<fc  Jttna  1898.  Chatterji,  J. — This  case  was  originally  valued    at  Rs. 

3,280-11-0  and  was  sent  for  trial  to  the  Conrt  of  the  Additional 
District  Judge  of  Rawalpindi,  Diwan  Lakhmi  Das.  On  his 
transfer  it  was  taken  up,  inquired  into  and  decided  by  his 
successor,  Raja  Jahandad  Khan.  While  it  was  pending 
before  Diwan  Lakhmi  Das,  a  commission  was  appointed  for 
valuation  of  the  subject-matter  of  the  suit,  and  the  value  for 
■  purposes  of  jurisdiction  was  ultimately  assessed  at  Bs. 
7,369-4-1. 

It  is  now  objected  in  appeal  that  Raja  Jahandad  Khan 
had  no  jurisdiction  to  try  the  suit.  It .  appears  that  the 
Baja's  ordinary  civil  powers  were  those  of  a  second  class 
Subordinate    Judge.      Bj    Punjab  Government    Notification 
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No.  118,  dated  2lBfc  January  1897,  he  was  appointed  Additional 
District  Jadge  of  Rawalpindi,  bat  by  Fanjab  Government 
Notification  No.  119  it  was  pointed  oat  that  his  ordinary 
civil  powers  were  limited  as  above.  Apparently  through 
inadvertence,  the  increase  in  the  value  of  the  suit,  through 
the  revised  estimates  of  the  commissioner,  to  a  figure  above 
the  pecuniary  limits  of  his  jurisdiction  was  not  noticed  by  the 
Aaja  when  he  disposed  of  it. 

Mr.  Beechey  contends  that  the  Local  Government  was 
not  competent  to  limit  the  jurisdiction  of  the  Additional 
District  Judge  and  that  on  the  District  Judge  assigning  the 
function  of  trying  the  suit  to  Raja  Jahandad  Khan  he  became 
for  the  purpose  of  discharging  such  function  a  District  Judge 
with  all  the  powers  of  a  District  Judge  under  the  Punjab 
Courts  Act,  which  are  unlimited.  He  further  argues  that 
if  there  is  no  order  of  the  District  Judge  specially  sending 
the  case  to  the  lower  Court  for  disposal  the  fact  that  the 
case  remained  under  trial  in  that  Court  to  the  knowledge 
of  the  District  Judge  without  objection  is  tantamount  to  an 
order  assigning  the  function  of  trying  it  to  the  Court,  which 
need  not  be  expressed  in  writing. 

We  cannot  accede  to  this  contention.  It  is  obvious  that 
the  business  in  the  Court  of  the  District  Judge  spoken  of 
in  Section  75,  sub-section  (1)  of  the  Punjab  Courts  Act 
means  business  it  has  to  dispose  of  as  the  District  Court, 
and  the  functions  mentioned  in  sub-section  (2)  are  functions 
proper  to  such  Court,  and  the  mere  trial  of  civil  suits  of 
the  value  of  over  Rs.  5,000  is  not  intended.  For  the  trial  of 
such  suits  it  is  not  necessary  that  the  Court  should  bo  a 
District  Judge.  A  Sub-Judge  of  the  first  class  would  be 
competent  to  hear  them.  The  aid  of  an  Additional  District 
Judgf  is  not  required  for  this  purpose.  The  functions  meant 
in  sub-section  (2)  must  be  such  as  a  Sub-Judge  of  the 
highest  class  is  unable  to  discharge  and  which  must  be 
performed  by  a  Couot  having  the  status  of  a  District  Courts 
e,g.j  the  disposal  of  applications  for  certificates  under  the 
Succession  Certificates  Act,  Guardian  and  Wards  Act, 
insolvency  cases  under  the  Code  of  Civil  Procedure  and  the 
like.  Moreover,  it  would  be  a  repugnant  constructibn  to 
hold  that  the  powers  conferred  on  Judicial  OflScers  by  the 
Local  Government  under  Section  26  of  the  Act  might  be 
extended  by  an  act  of  the  District  Judge  under  sub-section 
(8)  of  Section  75.    We  think  it  is  proper  to  construe  Seotioi|.^g^  ^  GoOqIc 
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75  in  consonance  with    Section  26,    as  appellant's    pleader 
argues. 

We  hold,  therefore,  that  the  defect  of  jarisdiction  of  the 
lower  Court  is  established. 

We  accept  the  appeal  and  reverse  the  decree  of  the  lower 
Court  and  return  the  case  to  the  pistrict  Jadge  for  trial  by 
himself  or  some  other  officer  of  competent  jurisdiction. 
Parties  to  pay  their  own  costs  up  to  date. 


No.  47. 
Before  Mr.  Justice  Frizelle,  Chief  Judge. 
BUTA  SINGH,— (Judgment-Debtob),— APPELLANT, 
Iff iLftlll  S»E.  ^  Versus 

CHANDA  SINGH,— (Decrke-holder),— RESPONDENT. 
Case  No.  872  of  1898. 

Pri'emption — Decree  directing  money  to  he  paid  into  Court  by  eerlaiit 
date  hut  not  stating  consequences  of  non-compliance — Execution  of  dseree^^ 
Limitation  Actf  1877,  2nd  Schedule,  Article  179. 

Where  a  decree  in  a  suit  for  pre-emption  directed  that  the  aam  for 
which  pre-emption  was  decreed  shoald  be  paid  into  Oourt  bj  a  certaia 
date,  bat  omitted  to  declare  that  if  such  sum  was  not  paid  on  or  before 
the  said  date,  the  soit  shonld  stand  dismissed.  Held,  that  snch  omission  in 
the  decree  did  not  extend  the  time  within  which  the  plaintiff  coold  pay 
the  money,  the  plaintiff  being  bonnd  neyertheless  to  pay  the  amount  into 
Gonrt  within  the  time  fixed. 

In  such  a  case  when  the  plaintiff  failed  to  pay  the  amoont  iato  Coa  r t 
within  the  specified  time, 

Held,  that  the  decree  had  become  one  incapable  of  exeoation,  and  was 
not  governed  by  Article  179  of  the  Limitation  Act,  which  only  applies  to 
deoreoB  capable  of  execution. 

Miioellaneous  appeal  from  the  ordei'  of  J,  A,  Anderson,  Esquire  ^ 
Divisional  Judge,  Amrittar  Division,  dated  i4>th  March  1898. 

Lai  Cband,  for  appellant. 

Bnp  Lai,  for  reBpondent. 

The  judgment  of  the  Court  was  as  follows  : — 

ISth  June  1898.  Frizelle,  C.  J.— This  is  an  appeal  from  an  order  passed 

in  execution  of  a  decree  for  pre-emption.  The  judgment  was 
in  English  and  ordered  that  the  amount  for  wbioh  pre-emption 
-was  decreed  (Rs.  2,000)  should  be  paid  into  Court  by  the 
15th  June.  A  decree  was  drawn  up  in  English  to  the  same 
effect,  but  not  declaring  that  if  the  money  was  not  paid  on  or 
before  the  specified  date  the  suit  should  stand  dismissed^    iL 
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decree  in  vernacular  was  alao  drawn  up,  and  it  declared  that 
if  the  money  was  not  paid  by  the  date  fixed  the  decree  should 
be  null  and  void  {kaladam).  The  money  was  not  tendered  in 
Court  until  the  18th  June,  and  the  decree-holder  stated  in  his 
application  tendering  it  and  asking  for  execution  that  as  it 
was  a  large  amount  he  was  unable  to  raise  it  sooner.  The 
first  Court  rejected  the  application  for  execution  as  the  money 
had  not  been  paid  within  time.  On  appeal  the  Divisional 
Judge  reversed  this  order  and  ordered  execution  to  issue  on 
the  ground  that  the  decree  did  not  state,  asat  ought  to  have 
done  according  to  Section  214,  Civil  Procedure  Code,  that  if 
the  money  was  not  paid  within  the  prescribed  time  the  suit 
should  stand  dismissed. 

I  am  of  opinion  that  this  omission  in  the  decree  does  not 
extend  the  time  within  which  plaintiff  could   pay  the  money. 
The  declaration  as  to    the  effect  of  non-payment  within  the 
prescribed  time   was   merely    one  which  the  decree  ought  to 
have  contained.     But  although  it  did  not  contain  it  plaintiff 
was  nevertheless  bound  to  pay  the  money   within  the  time 
fixed,  and  when  he  did  not  do  so  it  would  be  contrary  to  the 
decree  to  allow  him  to  make  the  payment  afterwards,  and  the 
decree  consequently  becomes  one  that  he  cannot    execute. 
This  view  is  in  accordance  with  I.  L,  JB.,   XIV  AIL    529 
and    hardly    requires    any    argument    to     support    it.     It 
follows  from  the  very  nature  and  terms  of  the  decree.     No 
decision  has  been  quoted  to  the  contrary.     The  one  chiefly 
relied  on  for  respondent  is  Punjab  Record,  No.  10  of   1895,  but 
that  does  not  touch  on  the  question.     It  was  a  case  in  which  no 
time  was  fixed  for  payment  of  the  pre-emption  money- 
Respondent's  pleader    contends  that  the  present  case  is 
governed  by  the  oi-diuary  limitation  law  regarding  execution     • 
of  decrees  (Article  179  of  the  2nd  Schedule  to  the  Limitation 
Act).     But  the  decree  now  in  question  by  providing  that  the 
money  must  be   paid  by  a  certain   date,  meant  that  it  could 
not  be  executed  after  that  date  if  the  money  was  not  paid  and 
as  long  as  plaintiff  did  not  get  the  decree  altered  he  was  only 
entitled  to  execution  according  to  it.     Article  179  can  only 
apply  to  decrees  which  are  capable  of  execution  when  the 
application  is  made,  and  not  to  decrees  which  are  no  longer  of 
any  force. 

I  have  regarded  the  matter  as  if  the  English  decree  had 
been  the  only  one  and  as  if  the  vernacular  decree  should  not 
be  taken  into  consideration. 
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I  set  aside  the  order  of  the  Divisional  Jadge  and  restore 
that  of  the  first  Court  with  costs. 


No.  48. 
Before  Mr.  Justice  Frizelle^  Chief  Judge. 
TEJ  RAM  AND  OTHERS,— (Plaintiffs),— APPELLANTS, 
ArpiLLATi  SiDi.^  YersuB 

■  TULSI  AND  OTHERS,— (Defendants),— RESPONDENTS. 
Case  No.  674  of  1898. 
Apptol—-^*  Land  %uit  ** — Bight  in  tank  used  for  watering  cattle  and 
egcavating  earth  to  make  bricks. 

Plaintiff  sued  for  declaration  of  right  in  a  tank,  valued  at  Bs.  900» 
which  was  used  for    watering  cattle  and  excavating  earth  to  make 

bricks. 

« 

Held,  that,  as  these  were  not  agrioultoral  purposes  or  purposes 
subservient  to  agriculture,  the  tank  was  not  V  land  "  as  defined  in  tho 
Punjab  Tenancy  Act,  and  that,  therefore,  no  farther  appeal  lay. 

Further  appeal  from  the  order  of  S.  Clifford,  Esquire,  Divisional 
Judge,  Delhi  Division,  dated  16 A  April  1898. 

S.  P.  Roy,  for  appellatit. 

The  judgment  of  the  learned  Chief  Jadge  was  as  follows  : 
ISih  June  1898,  Feizelle,  0.  J.— No  appeal  lies  in  this  case.     The  suit  is 

for  declaration  of  right  in  a  tank  valued  at  Rs.  900.  The 
tank  is  nsed  for  watering  cattle  and  excavating  earth  to  make 
bricks*  These  are  not  agricultural  purposes  or  purposes  sub- 
servient to  agriculture.  The  tank  therefore  is  not  land  as 
defined  in  tho  Punjab  Tenancy  Act.    Appeal  rejected. 

Appeal  dismissed. 


Afpbllatb  BlBl. 


No.  49. 
Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Anderson. 
AULIA,— (Dependant),— APPELLANT, 

Versus 
ALU,-(Plaintiff),-RBSPONDENT. 

Case  No.  7  of  1897. 
Cuitom-^Alienation—Qijt  by  sonless  proprietor  to  first  cousin  who  was 
also  his  uterine  brother— Awana  o/tahsil  Khmliab,  Shahpur  District. 

One  M.,  a  full  proprietor,  before  his  death  executed  a  deed  of  gift  of 
his  land  in  favour  of  his  first  cousin,  who  was  also  his  uterine  brother, 
and  put  him  in  possession.  The  parties  were  Awansof  ma««a  Mardwal, 
Khttshab  tahsil,  Shahpur  District. 

fottiut)  thai  the  said  gift  was  valid  by  costom 
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Further  appeal  from  the  order  of  I>.  0,  Johtistone,  Esquire,  Divi' 
sional  Judge,  Jhelum,  dated  26th  August  1896. 
Sham  Lai,  fdl?  appellant. 
Miran  Bakh  sh,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

Anderson,  J. — This  was  a  case  amongst  Awans  of  mauea  2oih  July  1898. 
Ifardwal,  tahsil  Khnshab,  District  Shahpnr.  Before  his  death 
^akhana,  a  full  proprietor,  executed  a  deed  of  gift  conveying 
5  highas,  2  kanals,  I8f  marlas  of  land  to  his  first  consin  and 
■atorine  brother  Mitha  and  put  him  in  possession.  The  local 
WaJih'uUarz  provided  that  a  sonless  proprietor  may  dnring 
bis  lifetime  give  his  estate  to  his  daughter  or  daughter's  son 
or  pichlag  son  or  one  of  his  collaterals  or  adopted  son  provided 
that  the  gift  be  put  in  writing.  The  lower  Court  held  this 
entry  to  be  insufficient  without  proof  of  instances,  but  in 
accordance  with  the  rulings  contained  in  Punjab  Becord,  No.  52 
of  1896,  its  effect  was  to  throw  the  burden  of  proof  on  the 
plaintiff.  There  were  numerous  instances  in  which  a  custom  in 
favour  of  such  gifts  by  Awans  of  Khushab  tahsil  has  been  up- 
held by  this  Court,  e.g.,  Punjab  Becord,  Nos.  33  and  36  of  1891, 
where  gifts  in  favour  of  sister's  sons  were  set  aside  only 
because  not  completed  by  possession.  In  Punjab  Record,  No.  79 
of  1896,  a  case  from  this  identical  village,  it  was  held  that  a 
gift  in  favour  of  a  wife's  brother  who  was  also  a  remote 
collateral  was  valid  in  presence  of  the  donor's  half  brothers. 
The  first  Court  then  found  (see  page  252)  that  there  were 
eight  instances  of  gift  in  Mardwal  itself. 

In  the  case  before  us  the  lower  Court  has  referred  to  a 
number  of  rulings  as  showing  the  custom  of  Awans  (presumably 
relating  to  gifts),  but  most  of  these  have  no  special  application 
to  the  present  case.  In  Punjab  Record,  No.  81  of  1894,  it  was 
held  that  amongst  Awans  of  the  Talagang  tahsil  of  Jhelum 
District  there  was  no  custom  authorizing  a  father  to  make  a 
gift  to  his  daughter  in  the  presence  of  sons,  a  very  different 
case  from  the  present. 

The  Divisional  Judge  held  that  the  decision  of  the  lower. 
Court  on  the  point  of  custom  was  of  course  sound  and  con- 
sidered that  the  appellant's  pleader  withdrew  his  fourth 
ground  of  appeal.  If  this  was  a  fact  the  pleader  certainly 
made  a  great  mistake,  as  Punjab  Record,  No.  79  of  1896,  was  dis- 
tinctly in  favour  of  the  existence  of  the  custom  set  up  by  his 
client  and  relied  on  in  his  appeal. 
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It  is  unnecessary  nnder  the  circumstances  to  consider 
defendant's  second  plea  that  he  had  spent  money  on  behalf 
of  Makhana  in  funeral  expenses  and  payment  of  debts,  in 
respect  of  which  both  Courts  refused  to  allow  him  to  produce 
evidence,  holding  him  bound  by  the  terms  of  the  deed  of  gift, 
which  naturally  contained  no  allusions  to  payments  which  the 
defendant  does  not  allege  to  have  been  made  for  many  years 
subsequent  to  1886.  The  defendant  has  an  excellent  case, 
having  been  put  in  possession  in  1 886  and  the  custom  under 
which  be  claims  having  been  well  established,  since  he  is  a 
near  collateral  as  well  as  a  uterine  brother  of  the  donor. 

We  accept  this  appeal,  set  aside  the  decree  and  order  that 
respondent  bear  appellant's  costs  throughout. 

Appeal  allowed. 

No.  50. 
Brfore  Mr.  Ju$tice  Chatter ji  and  Mr.  Justice  Anderson. 

MUSSAMMAT  WAZIR  BEGAM,— (Defendant),— 
APPELLANT, 

Venus 

MUSSAMMAT  PIYARI  BEGAM,— (Plaintiff),— 
RESPONDENT. 

Case  No.  355  of  1896. 

Appeal-^ Civil  Procedure  Code,  1882,  Sections  875,  622— Ojf«r  made  by 
defendant  pendente  lite  to  settle  ease— *' Compromise  " — Decree  haeed  on 
plaintife  acceptance  of  efer— Offer  repudiated  6y  defeftdant— -Power  of 
pleader  to  compromise  suit. 

Plaintiff's  suit,  which  was  filed  on  7th  May  1895,was  in  respect  of  one- 
third  of  the  estate  of  one  P.  J.,  deceased,  which  plaintiff  claimed  as  P.  J.'s 
sister.  On  the  18th  Jnne  the  pleas  of  a  co-defendant,  who  had  taken 
part  of  the  disputed  property  in  mortgage  from  the  real  defendant, 
Hnssammftt  W.  B.,  deceased's  widow,  were  filed,  and  thelattei's  advo- 
cate applied  for,  and  obtained,  an  adjournment  in  order  that  a  compromise 
might  be  come  to.  After  another  adjournment  the  case  was  fixed  for  tho 
16th  October,  on  which  date  Massammai;  AY.  B.  was  represented  by  a 
pleader  who  stated  his  oral  pleas  on  her  behalf  and  concluded  with  the 
words  "  If  plaintiff  is  still  willing  to  receive  Rs.  2,000  in  satisf^wstion  of 
"  all  claims,  defendant  No.  1  is  willing  to  pay.  If  not,  she  cannot  recognise 
**  any  claim  of  the  plaintiff." 

Thereupon  the  parties  appear  to  have  applied  for  a  further  post- 
ponement in  order  that  the  case  might  be  settled  out  of  Court,  and  the 
23rd  October  was  fixed  for  the  next  heariog.  On  that  date  nothing  was 
said  on  either  side  about  any  compromise  or  defendant's  offer,  but  defend- 
ant's pleader  got  additional  pleas  on  the  merits  recorded.  The  case  was 
then  adjourned  (for  no  special  reason)  to  the  following  day^hen  {dainlafTi 
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recogDized  agent,  acting  oo  a  fresh  power-of-attoruey,  dated  the  day 
before  and  in  supersession  of  a  previous  power  in  bis  favour,  stated 
that  plaintiff  was  willing  to  take  Ks.  2,500  in  fall  satisfaction  of  her  claim 
and  to  forego  costs.  Defendant's  pleader  (who  was  other  than  the  pleader 
through  whom  the  offer  of  the  loth  October  had  been  made)  replied  that 
be  had  that  day  been  instructed  to  say  that  his  client  did  not  agree  to 
pay  fis.  2,500,  and  that  if  the  Court  gave  a  decree,  it  must  bo  against 
the  estate.  To  this  plaintiff's  pleader  objected.  The  Court  held  that 
the  offer  of  the  15th  October  was  subject  to  no  such  qualification,  and 
gave  a  decree  in  plaintiff's  favour  for  Ks.  2,500  "  on  the  pleadings  as  they 
stand."  This  decree  was  at  first  modified  by  the  Divisional  Judge,  on 
appeal,  but  was  subsequently  restored  by  him  on  review.  Defendant 
appealed  to  the  Chief  Court,  and  it  was  objected,  on  plaintiff's  behalf, 
that  the  decree  fell  within  the  purview  of  Section  375  of  the  Civil  Pro- 
cedure Code,  and  was  therefore  final. 

Heldy  that,  whether  or  not  the  decree  in  the  present  case  fell  under 
the  said  section,  the  procedure  of  the  District  Judge  was  sufficiently 
fluted  with  material  irregularities  to  justify  interference  under  Section 
622  of  the  Code. 

Semble : — Under  the  circumstances  of  the  case  an  appeal  was 
competent. 

H«W,  that  the  material  irregularities  committed  by  the  District 
Judge  were  (i)  in  stating  that  his  decree  was  based  on  the  pleadings, 
when  in  fact  the  said  decree  was  not  made  with  reference  to  any  material 
allegation  of  fact  or  proposition  of  law  relating  to  the  subject-mo  tter 
of  the  suit  made  or  affirmed  by  one  side  and  admitted  by  the  other ; 
(tt)  even  aasuming  that  the  Court  had  power  to  pass  such  a  decree,  in  not 
enquiring,  as  it  was  bound  to  do,  into  the  objections  of  defendant,  whose 
pleaders  should  have  been  asked  whether  his  repudiation  meant  that 
the  original  offer  had  not  been  made  with  authority  or  merely  that  it  was 
withdrawn  and  the  acceptance  too  late  j  (iti)  in  not  making  any  inquiry 
as  to  whether  defendant's  picador  had  express  authority  to  make  the  offer 
of  the  15th  October  J  (ic)  in  assuming  that  the  said  offer  was  still  binding 
on  the  24th  October,  and  in  proceeding  to  pass  a  decree  in  accordance 
with  its  terms  without  further  inquiry. 

Held,  therefore,  that  the  decrees  of  the  lower  Courta  must  be  set 
aside. 

A  pleader  has  not  power  without  express  authority  from  his  client 
to  bind  him  by  a  compromise. 

Further  appeal  from  the  order  of  Colonel  C.  U.  T.  Marshall,  Divi- 
sional Judge,  Lahoie  Division,  dated  \Mk  March  1896. 
Lai  Chand  and  Browne,  for  appellants. 
All  Hassain,  for  respondent. 
The  judgment  of  the  Coart  was  as  follows  : 

Chattkrji,  .T.—The  material  facts  are  briefly  these.     The  27^;^  j^f^  jggg 
plaintiff,  Mussammat  Piyari  Begara,  claimed  one-third  of  the 
estate  of  the  late  Fakir  Jamal-ud-din  as  his  sister.    The  suit 
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■was  filed  on  7th  May  1895.  On  I8th  June  the  pleas  of  a 
co-defendant  who  had  taken  part  of  the  disputed  property  in 
mortgage  fi*om  the  real  defendant,  Mussammat  Wazir  Bcgani, 
the  deceased's  widow,  were  filed,  and  Mr.  Amin-ud-din,  her 
advocate,  asked  for,  and  obtained,  an  adjournment  in  order 
that  a  compromise  might  bo  come  to.  After  another 
adjournment  the  case  was  fixed  for  the  J  5th  October.  On 
that  date  Maulvi  Fazl  Din  appeared  for  Mussammat  Wazir 
Begam  and  stated  his  oral  pleas  on  her  behalf  which  wound 
up  with  these  words,  "If  plaintiff  is  still  willing  to  receive 
*'  Hs.  2,000  in  satisfaction  of  all  claims,  defendant  No.  1  is 
"  willing  to  pay.  If  not  she  cannot  recognize  any  claim  of  the 
"  plaintiff."  According  to  the  District  Judge's  autograph 
record  the  parties  then  again  applied  for  a  postponement  in 
order  that  the  case  might  bo  settled  out  of  Court,  and  the  23rd 
October  was  fixed  for  the  next  hearing.  On  that  date  Lala 
Gobind  Ram  appeared  for  the  plaintiff  and  Messrs.  Lai  Chand 
•  and  Fazl  Din  for  the  defeudant.  Nothing  was  said  on  either 
bide  about  any  compromise  or  defendant's  offer  of  the  ISth 
October,  bu'i  Mr.  Lai  Chand  got  additional  pleas  on  the 
merits  recorded.  Tho  case  was  then  put  off  for  the  next  day 
without  any  special  reason.  On  the  24th  Sayad  Akbar  Ali, 
recognized  agent  of  the  plaintiff,  acting  on  a  fresh  power-of- 
attorney  dated  the  day  before  and  in  supersession  of  a 
previous  power  in  his  favour,  stated  that  plaintiff  was  willing 
to  take  Es.  2,500  in  satisfaction  of  her  claim  and  to  forego 
costs.  Mr.  Lai  C hand's  reply  was  that  he  had  been  that 
day  instructed  to  say  that  his  client  did  not  agree  to  pay 
Rs.  2,500,  and  that  if  the  Court  gave  a  decree  it  must  be 
against  the  estate.  To  this  plaintiff's  pleader  objected.  The 
Court  held  that  the  previous  offer  made  by  Maulvi  Fazl  Din 
was  subject  to  no  such  qualification  and  gave  a  decree  in 
plaintiff's  favour  for  Rs.  2,500  "  on  tlie  pleadings  as  they 
stand." 

This  decree  was  appealed  to  t)ie  Divisional  Judge,  who 
at  first  made  some  strictures  on  the  procedure  adopted  by  the 
District  Judge  and  modified  the  decree  by  converting  it  into 
one  against  the  estate  of  the  deceased.  On  review,  however,  he 
restored  the  original  decree  of  the  District  Judge. 

Tho  first  question  for  consideration  is  whether  the  decree 
was  one  based  on  a  simple  confession  of  judgment  or  on  a 
compromise  within  the  meaning  of  Section  375,  Civil  Procedure 
Code,     In   our  opinion  the    decree  was  not  of  the  former 
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character,  as  the  defendant  did  not  admit  any  part  of  the 
claim  as  laid  but  made  an  offer  of  a  lamp  sam  in  satisfaction 
of  the  same.  The  decree  partakes  of  the  nature  of  one  founded 
on  a  compromise,  hut  owing  to  the  peculiar  procedure 
adopted  by  the  District  Judge  it  is  diflBcult  to  say  that  it 
falls  within  the  purview  of  Section  375,  Civil  Procedure  Code, 
and  is  on  that  account  final.  The  majority  of  the  Chartered 
High  Courts  and  this  Court  are  agreed  that  when  a  compro- 
mise has  been  agreed  upon  between  parties  to  a  suit,  the  Court 
can  proceed  under  Section  375  even  if  one  of  the  parties  with- 
draw or  refuse  to  admit  that  there  has  been  a  compromise, 
and  that  it  can  inquire  and  decide  whether  in  fact  a  compro- 
mise has  been  effected  or  not.  But  it  is  extremely  doubtful 
whether  a  decree  passed  under  the  circumstances  of  the  present 
case,  where  in  fact  an  offer  is  made  on  a  particular  date  by 
one  party  without  specifying  the  time  for  acceptance,  and 
when  after  several  days  the  other  party  notifies  its  acceptance 
which  the  first  party  declines  to  accept  as  too  late,  but  which 
the  Court  nevertheless  treats  as  binding,  can  be  said  to  fall 
under  Section  375.  The  point  is  of  importance  only  to  see 
whether  an  appeal  is  competent.  We  are  disposed  to  hold 
that  it  is.  Even  if  it  were  otherwise  and  the  decree  held  to 
be  one  falling  under  Section  375,  we  are  of  opinion  that  the 
procedure  of  the  District  Judge  is  sufficiently  tainted  with 
material  irregularities  to  justify  oar  interference  under 
Section  622,  Civil  Procedure  Code. 

The  first  error  to  be  noticed  is  that  the  District  Judge  says 
that  his  decree  is  based  on  the  pleadings.  This  is  not  the 
case.  The  decree  is  not  made  with  reference  to  any  material 
allegation  of  fact  or  proposition  of  law  relating  to  the  subject- 
matter  of  the  suit  made  or  affirmed  by  one  side  and  admitted 
by  the  other.  It  professes  to  be  founded  on  an  offer  of  some- 
thing outside  the  subject-matter  of  the  sait  by  defendant  No.  1 
which  the  Court  holds  has  been  converted  into  a  promise  by 
the  acceptance  of  the  plaintiff  ;  that  is,  on  a  cause  of  action,  so 
to  speak  which  has  come  into  existence  since  the  filing  of  the 
plaint.  As  a  general  rule  such  causes  of  action  cannot  be 
taken  cognizance  of  in  the  suit.  One  exception,  if  it  may  be 
so  called,  is  where  the  parties  come  to  an  agreement  with 
reference  to  the  subject-matter  of  the  sait  and  ceitify  the  same 
in  Court.  In  such  a  case  under  certain  limitations  Section  375, 
Civil  Procedure  Code,  allows  the  suit  to  be  disposed  of  in 
accordance  with  the  agreement  or  adjustment.  It  has  also  been 
held  that  where  an  agreement  has  actually  been  arrived  at, 
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bnt  one  party,  npjustifiablj  withdraws  therefrom  and  refuses 
to  certify  it,  the  Court  has  power  to  inquire  and  to  givo  effect 
to  it.  Here  however  the  parties  admittedly  came  to  no  agree- 
ment, but  the  Court  held  that  the  offer  of  the  defendants  could 
not  be  withdrawn,  and  that  the  plaintiff's  acceptance  was  valid, 
and  by  operation  of  law  converted  the  offer  into  a  promise 
which  it  enforced  by  giving  a  decree.  The  allegation  of  an 
agreement  completed  in  fact  appears  to  be  a  condition  prece- 
dent to  the  Courts  taking  action  under  Section  375,  Civil 
Procedure  Code,  either  to  give  effect  to  it  at  once  or  to  enquire 
whether  the  allegation  is  true  or  not.  But  there  appears  to  "be 
Ho  -warrant  in  that  section  or  in  any  other  of  the  Code  of  Civil 
Procedure  for  the  Court  to  decide  whether  an  offer  pendente  lite 
of  something  outside  the  subject-matter  of  the  suit  has  been 
lawfully  converted  into  a  promise  by  the  acceptance  of  the 
other  party  and  to  pass  a  decree  in  accordance  with  such 
promise  or  offer. 

Again,  assuming  that  the  Court  had  jurisdiction  to  pass 
such  a  decree  it  was  bound  to  enquire  into  defendant's  objec- 
tions before  doing  so.  The  procedure  has  been  too  summary, 
the  case  has  been,  to  use  the  language  of  the  Divisional  Judge, 
"  '  rushed  '  through  without  sufficient  care  to  make  all  clear." 
Mr.  Lai  Chand  should  have  been  asked  whether  his  repudiation 
meant  that  the  original  offer  had  not  been  made  with  authority, 
or  merely  that  it  was  withdrawn  and  the  acceptance  too  late. 

The  offer  was  made  by  Maulvi  Fazl  Din,  a  pleader,  and 
there  is  nothing  on  the  record  to  show  whether  the  defendant, 
a  pardanashin  lady,  gave  him  express  or  implied  autborify  to 
make  it.  In  the  absence  of  such  authority  Maulvi  Fazl  Din 
was  not  empowered  to  do  so.  It  is  well  settled  law  that  a 
pleader  has  not  power  without  express  authority  from  bis 
client  to  bind  him  by  a  compromise  as  advocates  have  (Prem 
Siikh  V.  Pirthee  Earn  and  otliera,  II  Agra,  222j;  Muasammat 
Sirdar  Begum  v.  Mnssammat  htat-ul-nissa^  11  N.-W*  P., 
149.  See  also  Asril  Khadar  and  three  others  v.  Audku 
Set,  II  Mad,  E,  C,  Rep.,  423,  and  Jang  Bahadar  Singh^ 
^•c,  V.  Shankar  Bat,  ^c,  J.  L.  P.,  XIII  AIL,  272,  F.  B. 
Mr.  Ali  Hussain  has  quoted  two  old  authorities,  bnt  they  do 
not  militate  against  the  view  taken  in  the  case  last  cited 
by  the  Full  Bench  of  the  Allahabad  Court.  Nor  is  tbe 
reference  to  the  judgment  of  the  Privy  Council  repoi-ted 
in  Volume  II  of  Moore's  Indian  Appeals  in  point.  Mr.  Ali 
Bassain  also  contends  that  Maulvi  Fazl  Din's  power-of-attomey 
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gives  him  sach  power,  but  the  words  $akhta  pardakhta  $ahih 
mauiuf  ha  misl-i-karda-x-za/'Ukhud  bakar-i-nahij  manzur  our 
hahul  hcga  hnve  reference  to  what  goes  before,  viz.,  wa$le 
pnirwt  Ufa  Jatcab  dehi  aur  woiuU'at  rupiya  ke,  ^c.  They  do  not 
empower  the  pleader  to  compromise  the  suit  or  to  make  an 
offer  of  this  kind,  and  we  do  not  recollect  any  instance  where 
they  have  been  so  interpreted.  The  point  for  inquiry  therefore 
was  whether  the  offer  itself  was  repudiated, and  if  so,  whether  it 
was  made  on  sufficient  authority.  It  was  possible  that  Maulvi 
Fazl  Din,  though  not  so  empowered  by  the  written  authority, 
was  specially  instructed  to  make  the  offer,  but  this  was  a 
matter  of  evidence  and  required  the  statements  of  Manlvi 
Fazl  Din  and  the  lady  to  be  taken  in  order  to  enable  the  Court 
to  come  to  a  right  decision.  The  Court,  however,  entirely 
failed  to  question  Mr.  Lai  Chand  as  to  the  real  meaning  of  his 
objection,  and  to  make  the  above  inquiry  if  the  power  to 
make  the  offer  was  denied. 

The  point  next  to  be  considered  is  whether  the  offer 
remained  open  until  the  24th  October,  when  it  was  accepted 
by  the  plaintiff.  It  was  informal  in  its  language  and  fixed  no 
time  within  which  the  plaintiff  had  the  option  of  accepting  it. 
The  parties  that  very  day  got  an  adjournment  of  eight  days 
for  the  ostensible  purpose  of  arranging  a  compromise,  and  it 
may  be  naturally  infened  that  they  had  this  offer  in  view 
when  they  made  the  application,  and  that  the  offer  was  to 
remain  open  for  this  time.  On  the  23rd  October,  however,  the 
parties  appeared  and  said  nothing  about  any  compromise  hav- 
ing been  effected  or  being  under  discussion.  On  the  contrary, 
the  defendant  engaged  new  counsel,  Mr.  Lai  Chand,  and 
had  fresh  pleas  on  the  merits  recorded.  No  reservation  what- 
ever of  any  kind  was  made  by  either  party  with  regard  to  the 
offer.  Looking  at  the  proceedings  of  that  day,  the  only  con- 
clusion that  can  be  arrived  at  in  that  the  efforts  at  settlement 
had  proved  abortive.  The  plaintiff  notified  her  acceptance  the 
next  day,  but  the  defendant's  counsel  immediately  repudiated 
it,  stating  that  he  had  been  ins^tructed  to  do  so  by  his  client.. 
Having  regard  to  all  the  circumstances,  we  are  of  opinion  that 
he  was  within  his  rights  in  refusing  to  be  bound  by  the  offer  at 
the  time  the  acceptance  was  notified.  Obviously  it  could  not 
remain  opSn  indefinitely,  and  the  proceedings  of  the  1 5th  October 
indicate  that  it  was  to  hold  good  at  the  outside  for  the  term  of 
the  adjournment,  and  those  of  the  23rd  October  show  that  the 
parties  or  at  least  the  defendant  No.  1  did  not  then  regard  it 
as   operative.    Had  the   plaintiff  then  regarded  the  offer  a 
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open  she  wo  a  Id  have  asked  that  the  additional  pleas  on  the 
merits  might  not  be  taken  down,  or  for  further  time  to  make 
np  her  mind.  It  does  not  appear  probable,  nor  has  it  been 
stated  that  the  sole  difficalty  of  the  plaintiff  was  that  she  had 
no  daly  authorized  recognized  agent.  Had  this  been  the  case 
the  matter  would  have  been  brought  to  the  Court's  notice  and 
farther  time  obtained.  However  this  may  be,  the  District 
Judge  did  not  bestow  the  least  thought  on  these  matters,  or 
on  the  question  whether  the  offer  was  still  binding,  and  pro- 
ceeded to  pass  a  decree  in  terms  of  the  offer.  In  our  opinion 
he  had  no  power  to  do  so,  and  in  acting  thus  his  proceedings 
were  tainted  with  material  irregularity. 

However  much  a  compromise  in  a  caso  like  this  may  be 
desirable,  and  however  much  we  may  be  disposed  to  regret,  on 
that  account,  our  inability  to  uphold  the  decree,  there  can  be  no 
doubt  that  a  compromise  cannot  be  brought  about  in  this 
fashion.  The  hastiness  of  the  District  Judge's  procedure  is 
mainly  accountable  for  the  present  unsatisfactory  state  of  the 
case. 

The  decree  of  the  lower  Courts  must  be  set  aside  and  the 
caso  must  be  enquired  into  on  the  pleadings  unless  the 
parties  terminate  the  litigation  by  a  fresh  lawful  adjustment. 

We  accept  the  appeal,  reverse  the  decrees  of  the  lower 
Courts,  and  return  the  case  to  the  District  Judge  for  inquiry  and 
a  fresh  decision  with  reference  to  the  above  remarks.  Court- 
fee  on  the  petition  of  appeal  will   be  refunded.     Parties  will 

pay  their  own  costs  up  to  dat,e. 

Appeal  allotced. 

No.  51. 
Before  Mr^  Juitice  Chatterji  and  Mr.  Justice  Anderiton, 
SANSAR  SINGH  AND  ANOTHER, -(Plaintiffs),-- 
APPELLANTS, 
AppBLtATE  SiDB.«{  Versus 

TILOKA  AND  OTHERS,— (Defendants),—  , 
RESPONDENTS. 

Case  No.  244.  of  1896- 

Documentt  con$tr%iction  of-^Registration  Act,  1877,  Sections  17,  49— 
Partnership  or  co-ownerahip — Ahandonment— Estoppel — Limitation  Aet^ 
1877,  2nd  Schedule,  Articles  142,  144. 

Plain tiflfR  Boed  for  an  acoouct  of  the  income  and  expenditure  of  a  cer* 
tain  hul  (or  water-oonrse)  jointly  excavated  by  the  parties  nnder  an  agree- 
ment in  writing,  dated  24th  February  1873,  whereby  it  was  agreed,  inter 
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alia,  that,  ill  consideration  of  half  the  outlay  in  excavating  the  kul,  which 
originally  belonged  to  defendant  and  his  ancestors  bnt  had  fallen  into  dis- 
repair and  become  useless,  the  plaintiff  was  to  become  a  half-sharer  therein  : 
that  tbenccforth  the  income  and  expenditure  on  the  kul  was  to  be  shared 
in  the  same  proportion,  and  that  in  the  event  of  a  sharer  failing  to  pay 
the  expenses  of  repairs,  he  was  to  be  debarred  from  participating  in  the 
income  of  that  year.  Defcndnnis  Admitted  the  agreement  and  rendition 
of  accounts  till  193G  Samhat,  bnt  alleged  that  after  that  year  the  kul  was 
stopped  and  litigation  ensued  with  the  owners  of  certain  villages ;  that 
plaintiff  refused  to  contribute  towards  the  expenses  and  gave  up  his  share ; 
and  that  defendants  had  conducted  the  cases  themselves  and  enjoyed  th© 
proGt8  of  the  kul  ever  since.  The  District  Judge  dismissed  the  suit  on  the 
ground  that  plaintiff,  by  refusing  to  contribnte  towards  the  expenses  of 
the  said  litigation  and  by  his  subsequent  conduct,  had  abandoned  and  lost 
bis  rights  in  the  feu Z.  This  decree  was  upheld,  on  appeal,  by  the  Divi- 
sional Judg-e,  both  on  the  ground  that  plaintiff  had  abandoned  and  lost  his 
said  rights,  and  also  that  his  conduct  estopped  him  from  preferring  the 
present  claim. 

Plaintiff  having  appealed  to  the  Chief  Court,  the  defendants  supported 
the  decree  of  the  lower  Courts,  not  only  on  the  ground  of  abandonment  and 
estoppel,  but  also  on  the  grounds  (a)  that  plaintiff's  rights  in  the  kul  could 
not  be  proved,  as  the  written  agreement  of  1873  required  registration,  and 
being  unregistered  was  inadmissible  in  evidence  ;  (6)  that  the  suit  was 
practically  one  for  accounts  of  a  partnership,  and  therefore  "could  not  lie 
withoot  a  prayer  for  dissolution  ;  and  (c)  that  the  failure  of  plaintiff  to 
coLtribnte  towards  the  expenses  of  repairs  debarred  him  from  claiming  a 
share  of  the  produce  for  aoy  of  the  years  for  which  accounts  were  claimed. 

He^i,that  the  claim  was  one  relating  to  profits  of  immovable  property, 
and  that  the  right  in  respect  of  which  the  parties  were  litigating  and  which 
•formed  the  basis  of  the  claim  was  one  regarding  Kuch  property,  and  that, 
therefore,  the  limitation  for  the  possession  of  a  share  in  the  kul  would  bo 
12  years  whether  under  Article  142  or  Article  144  of  the  Limitation  Act. 

Found,  upon  the  evidence,  that  there  was  no  proof  of  abandonment  ou 
the  part  of  plaintiff. 

Held,  further,  that  the  written  agreement  of  1873  did  not  require  re- 
i;istration  inasmuch  as,  taken  as  a  whole,  it  meant  nothing  more  than  that 
the  defendant  agreed  to  give  plaintiff  a  half  share  in  the  kul  provided  tha^ 
the  latter  paid  n  half  share  of  the  expenses  of  excavation,  and  that  such  a 
condition  did  not  create  a  present  right  in  the  kul,  but  merely  one  that 
would  come  into  existence  in  the  event  of  plaintiff  fulfilling  the  snid 
condition. 

Held,  also,  that  oven  if  it  were  conceded  that  a  present  right  was 
created  by  the  instrument,  it  was  only  h  right  in  the  ruined  kul,  which  had 
at  the  time  no  value  at  all  and  certainly  could  not  be  said  to  have  been 
worth  Bs.  100,  and  that  the  vhlnablo  property  which  might  come  into 
existence  if  tho  conditions  of  tho  agreement  were  carried  out  could  not  be 
held  to  furnish  the  test  of  valuation. 

Section  17  of  the  Begistration  Act  roust  be  strictly  construed,  and  nw 
^ets  a  doctinent  is  clearly  brought  within  tho  purview  of  the  seotion,  it 
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cannot  be  ezoladed  from  evidence,  aod,^n  case  of  doabfc,  the^nefit  mjtMt 
be  given  to  the  document. 

Held,  upon  the  facts  of  the  case,  that  the  cLum  was  one  for  accounts 
•  of  a  co-ownership  in  immovable  property,  snd  not  of  a  partnership. 

Held^  finallj,  that  the  agreement,  rightly  construed,  only  deprived  a 
co-sharer  of  the  income  in  case  he  rt/uaed  to  pay  his  quota  of  expenses  of 
repairs,  Ac.,  and  that  mere  non-payment  did  not  amount  to  sach  refusal, 
though  defendant  was  entitled  to  dedoct  the  amount  of  the  said  expenses 
from  plaintiffs  share  of  the  profits. 

Further  appeal  from  the  order  of  T.  Troward^  Eiquire,  Diviiioual 
Judge,  Amritear  Division,  dated  27th  Notemher,  1895. 

Lai  Ghand,  for  appellants. 

K.  P.  Roy  and  Jaishi  Ram,  for  respondcuts. 

The  judgment  of  the  Court  was  delivered  by 

26th  July  1898.  Ohattkeji,  J. — This  was  a  snit  for  an  account  of  the  income 

and  expenditure  of  a  kul  or  water-course  jointly  excavated  by 
the  parties  under  an  agreement  in  writing  dated  24th  FcbruajL-y 
1873.  The  main  conditions  entered  in  that  document  were 
that  in  consideration  of  his  contributing  half  the  outlay  in 
excavating  the  water-course  which  originally  belonged  to  defen- 
dant No.  1  and  his  ancestors,  but  had  fallen  into  disrepair  and 
had  become  useless,  the  plaintiff  was  to  become  a  half  sharer 
in  the  kul,  that  in  future  the  income  and  expenditure  on  tbe 
hul  was  to  be  shared  in  the  same  proportion,  and  that  in  case  a 
sharer  failed  to  pay  the  expenses  of  repairs  he  was  to  be 
debarred  from  participating  in  the  income  of  that  year. 

Plaintiff  alleged  that  accounts  had  been  settled  up  to 
1940  but  not  since  that  year,  and  that  defendant  had  refused 
to  render  them  as  the  kul  had  become  very  profitable. 

The  defendant  admitted  the  agreement  and  the  rendition 
of  accounts  up  to  1936  Sambat,  but  alleged  that  after  thai  year 
the  kul  was  stopped  and  litigation  ensued  with  the  owners  of 
certain  villages,  that  plaintiff  refused  to  contribute  to  the 
expenses  and  gave  up  his  share,  and  that  defendant  No.  1  bad 
conducted  the  cases  himself  and  enjoyed  tbe  profits  of  .tho 
kul  ever  since.  He  also  urged  certain  legal  objections  which 
it  is  unnecessary  to  set  out  here  as  they  will  be  noticed  f  o^er 
on  in  the  judgment.  Tiloka  is  the  real  defendant  in  the  case, 
and  the  word  will  be  understood  to  refer  to  him  alone. 

The  District  Judge  of  Gurdaspur  who  tried  the  suit  aa 
the  Court  of  first  instance  found  defendant's  allegations  proved 
in  the  main  and  that  the  plaintiff  by  refusing  to  contribute 
towards  the  expenses  of  the  litigation  relating  to  the  i«(  in 
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1882-83  and  by  his  sabsequent  condnot  had  abandoned  hifl 
rights  and  lost  them.  He  therefore  dismissed  the  sait.  His 
decree  was  upheld  by  the  Divisional  Judge,  who  agreed  with 
him  that  abandonment  on  the  part  of  the  plaintiff  was  proved, 
and  further  that  he  was  estopped  by  his  oondnet  from  pre- 
ferring the  pi'esent  claim.    The  plaintiff  appeals. 

We  have  heard  counsel  at  great  length  and  considered 
the  evidence,  and  in  our  opinion  the  finding  of  the  Divisional 
Judge  as  to  abandonment  and  estoppel  cannot  stand. 

We  must  premise  that  in  our  opinion  the  claim  is  one 
relating  to  profits  of  immovable  property,  and  the  right  in 
respect  of  which  the  parties  are  litigating  and  which  forms 
the  basis  of  the  claim  is  one  regarding  such  property.  The 
limitation  for  the  possession  of  a  share  in  the  kul  would  be 
12  years  whether  under  Article  142  or  144  of  the  Limitation 
Act.  It  would  be  only  after  the  lapse  of  that  period  after 
plaintiff's  dispossession  or  discontinuance  of  possession  or  after 
defendant's  possession  had  become  adverse  that  the  plaintiff's 
title  to  the  joint  ownership  of  the  kul  would  be  extinguished. 

Mr.  Lai  Chand's  argument  is  (1)  that  admittedly  the 
parties  became  joint  owners  under  the  agreement  of  1873  and 
enjoyed  the  profits  in  common  till  1936 ;  (2)  that  in  1883  after 
the  close  of  the  litigation  regarding  the  kul  the  defendant 
applied  for  mutation  of  names  in  his  own  favour,  and,  on  plain* 
tiff's  objecting  on  the  ground  of  his  being  a  co-owner,  conceded 
^at  he  had  a  half  share,  provided  he  paid  half  the  expenses  of 
the  said  litigation,  about  Rs.  1,400 ;  (3)  that  in  1886  plaintiff 
called  as  a  witness  by  the  defendant  in  another  case  asserted 
his  right ;  (4)  that  in  1940  Samhat  accounts  wers  rendered ;  (5) 
that  defendant  wrote  a  letter  on  15th  May  1889  admitting 
plaintiff's  right  and  promising  to  render  accounts ;  and  (6)  that 
in  1892  when  plaintiff  was  sued  by  defendant  for  price  of  grain 
delivered,  plaintiff  set  up  his  right  to  the  kul,  which  was  found 
to  be  established  by  the  Court,  though  his  claim  to  set  off  the 
Talus  of  the  grain  against  his  dues  on  account  of  the  income  of 
the  property  was  disallowed.  He  contends  that  plaintiff's 
right  was  nowhere  definitely  denied,  that  defendant's  pos- 
SMsion  as  that  of  a  joint  owner  was  not  adverse,  and  that 
plaintiff  never  abandoned  his  rights  and  is  not  estopped  from 
claiming  his  share  in  the  kul. 

We  think  the  evidence  and  the  admissions  of  the  defend- 
aat  in  this  and  in  the  previous  proceedings  pix)ve  that  though 
tW  defendant  attempted  to  get  mutation  of  the  kul  in  his  soK* 
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name  in  1883,  lie  admitted  plaintiif  s  half  share,  and  only  asserted 
that  plaintiff  coald  get  it  only  on  payment  of  half  the   expenses 
which  he,  defendant,  had  incurred  in  litigation  and  not  other- 
wise.    This  is  not  a  denial  of  plaintiff's   right,    but  a  distinct 
acknowledgment  of  it  conpled  with  a  counter  claim  for  money. 
It  is  also  proved    that   accounts   were  rendered  up  to  1940 
Samhat,  but  it  is  not  established  that  they  were  finally  settled. 
The  rendition  of  accounts  shows  that  there  was  then  no  denial 
of  title  to  the  property,  though  the   parties   were  not  agreed 
about  the  details  of  the  account.     The  exact  date  when  this 
took  place  is  not  clear,  but  it  brings  us  down   to  about   1885. 
This  is  quite  sufficient  to  save  limitation  as  regards  the  right 
to  the  property  even  if  we  are  to  exclude  from  consideration 
the  letter  of  1889  and  time  be  held  to  run  from  the  date  of  the 
quarrel  relating  to  the  account.     But  in  fact  a  dispute  regard- 
ing the  details  of  the  account  does  not  amount  of  itself  to  a 
denial  of  the  right  to  the  property,  and  there  is  no  clear  proof 
of  such  denial  until  wo  come  to  the  case  of   1892.     This   snife 
was  filed  on  11th  July  1893. 

The  plaintiff  has  undoubtedly  shown  great  delay  in  bring- 
ing his  suit,  but  as  his  right  is   not  extinct  his   claim   is   not 
barred.   We  find  no  tangible  proof  of  abandonment  on  his  part, 
nor  would  abandonment  bar  his   claim  unless  12  years  have 
elapsed  thereafter  (No.  85,  Punjab  Record,  1892,  F.  B.).  In  1883 
he  asserted  his  claim,  and  again  in  the  case  of  1886  and  when 
accounts  from  1936  to  1940  were   attempted   to   be  made  up. 
Nor  do  the  facts  establish  any  estoppel.   We  entirely  disbelieve 
the  story  of  his  renunciation  before  the  litigation  began  as  well 
as  the  genuineness  of  the  copy  of  the   letter  alleged  to  have 
been  sent  by  Mahtaba  in  1880.     Plaintiff  reiterated  his   claim 
several  times  after  1880,  and  the  defendant  said  nothing  about 
his  giving  up  his  rights  in  the  mutation  proceedings.     None  of 
the  authorities  quoted  by  respondent's  counsel  on  the  question 
of  abandonment  or  estoppel  is  in  point.     Defendant  knew  well 
that  plaintiff  had  not  relinquished  his  right  and  was  put  to  no 
disadvantage  in  consequence  of  any  misconception  of  his  atti- 
tude as  regards  the  hul  due  to  any  act  or  omission  of  his. 
Defendant  brought  suits  for  ah'ana  and  repaired   the  hul,  but 
these  were  mere  acts  of  management  and  not  due  to  plaintiff's 
conduct.     The  grounds  on  which  the  suit  has  been  dismissed  hy 
the  Divisional  Judge  therefore  fail. 

Defendant's  counsel  has  in  this  Court  urged  other  objec- 
tions in  support  of  the  decree  of  the  lower  Court,   and  these 
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mnst  be  discussed.  One  is  that  the  plaintiff's  right  to  the  kul 
cannot  be  proved,  as  the  agreement  of  1873  required  registra- 
tion and  is  inadmissible  for  want  of  it.  After  giving  the 
matter  our  best  consideration  we  are  of  opinion  that  the  objec-  * 
tion  is  not  sobstantiated.  The  case  is  in  many  respects 
analogous  to  No.  16,  Punjab  Record,  1895,  and  the  distinctions 
attempted  to  be  drawn  by  respondent's  counsel  are  not  made  out. 
Rationally  construed  no  right,  present  or  future,  vested  or  con- 
tingent, was  at  once  created  by  the  document.  The  only  wordfl 
that  lend  any  color  to  the  respondent's  contention  are  hamrah 
Ram  Singh  he  shirakat  moqarrir  kar  ke  nisfi  hissa  ka  shnrik 
moqarrir  kar  lia  haiy  but  the  first  part  relates  to  the  expenditure 
in  excavating  the  water-course  and  the  second  has  to  be  read 
with  words  that  follow  a  little  later,  viz,,  "  hadin  sharait,  j*c." 
Taken  with  the  whole  deed  they  mean  nothing  more  than 
that  the  executants  agreed  to  give  Ram  Singh  a  half  share, 
provided  he  paid  half  the  expense  of  digging  the  kul.  As  in  the 
document  in  No.  16.  Punjab  Record,  1895,  such  a  condition  did 
not  create  a  present  right,  but  one  that  would  come  into  existence 
in  the  event  of  Ram  Singh  fulfilling  the  condition  of  defraying 
half  the  costs  of  excavating  the  kuL  Even  if  it  be  conceded 
that  a  present  right  was  created  it  was  only  in  the  ruined  kul 
which  had  no  value  at  all  and  which  certainly  cannot  be  said 
to  have  been  worth  Rs.  100  at  the  date  of  the  agreement.  The 
valuable  property  that  might  come  into  existence  if  the  con- 
ditions of  the  agreement  were  carried  out  hy  both  parties 
cannot  be  held  to  furnish  the  test  of  valuation  for  purposes  of  • 

the  Registration  Act.  We  entirely  endorse  Mr.  Justice  Kivaz's 
remark  at  page  62  of  the  report  of  the  case  cited  above  that 
''  it  was  not  the  intention  of  the  Registration  Act  that  a  docu- 
**  ment  not  on  the  face  of  it  compulsorily  registrable  should  be 
**  held  hereafter  to  have  required  registration  because  the  right 
"  dealt  with,  though  of  quite  uncertain  value  at  the  date  of  the 
"  deed,  afterwards  turned  out  to  be  of  value  considerably  in 
"  excess  of  Rs.  100."  Further,  as  observed  by  the  same  learned 
Judge  in  page  63  of  the  report,  Section  17  of  the  Registra- 
tioo  Act  has  to  be  strictly  construed  as  taken  in  connection 
with  Section  49,  it  imposes  such  serious  disqualifications  for 
non-observance  of  registration.  Unless  the  document  is  clearly 
broaght  within  the  purview  of  the  section  it  cannot  be  excluded 
from  being  treated  as  evidence.  If  there  is  doubt  the 
benefit  must  be  given  to  it.  This  contention  was  advanced  in 
the  first  Court  but  was  rightly  abandoned.  It  must  now  be 
overruled.  ^       .    .-  .    ..  ;    '.  ♦  • .  ^  •  - 
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Another  objection  is  that  the  rait  does  not  lie.  m  this  is  ft 
claim  for  acconnte  of  a  partnerBhip  without  suing  for  dissolii* 
tion.  The  authorities  in  support  of  this  position  are  bejond 
*  question,  but  the  objection  was  never  urged  before  and  has  no 
foundation  in  fact.  The  sfcond  issue  drawn  bj  the  Distriot 
Judge  related  to  an  objection  of  a  wholly  dilEerent  kind  which 
was  never  attempted  to  be  supported.  The  claim  was  for 
accounts  of  a  co-ownership  in  immovable  property,  not  of  a 
partnership,  and  it  was  never  urged  in  the  Courts  below  that 
this  was  a  partnership.  The  misdescription  of  the  claim  in 
the  judgment  of  the  6r6t  Coart  appears  to  be  the  only  found- 
ation for  the  contention.  The  Divisional  Judge  never  uses  the 
expression.  The  distinction  between  co-ownership  of  property 
and  ^  partnership  is  sometimes  fine,  but  there  is  no  such  diffi- 
culty in  defining  the  legal  relations  of  the  parties  in  this  ease. 
The  defendant  simply  agreed  to  transfer  a  half  share  in  his 
kul  on  condition  of  plaintiff  paying  half  the  expenses  of  excavat- 
ing it  afresh.  The  other  conditions  relate  to  enjoyment  of  the 
income  and  management.  There  never  was  any  business  pro- 
perly so  called  transacted  or  meant  to  be  transacted  with 
reference  to  the  kul  and  its  income,  and  the  parties  did  not  be- 
come agents  of  each  other  like  partners-  Other  incidents  need 
not  be  discussed.  There  never  was  any  doubt  of  either  party 
being  able  to  transfer  his  interest  to  others.  The  objection  is 
wholly  onfounded. 

Anoth9r  objection  is  that  plaintifE  not  having  contributed 
*  to  the   expenses  of  repairs  cannot  claim  share  of  the  produce 

for  any  of  the  years  for  which  accounts  are  claimed.  But  the 
agreement  only  deprives  a  co-sharer  of  his  share  of  the  income 
in  case  he  rtfuBes  to  pay  his  quota  of  expenses  of  repair,  Ao. 
Non-payment  is  not  refnsal.  The  defendant  was  managing,  and 
he  is  entitled  to  deduct  the  expenses.  There  was  no  plea  that 
plaintiff  refused  to  pay  for  the  repairs  of  any  particular  year. 

There  is  no  other  objection  on  respondent's  part  which 
requires  separate  notice. 

The  case  will  be  remanded  to  the  lower  Court  to  decide  the 
last  three  issues.  Only  the  word  partnership  in  issue  8  should 
be  eliminated  and  the  word  co-ownership  substituted*  The 
remaining  issues  are  to  be  understood  as  decided  in  plaintiff's 
favour  except  issue  5,  as  to  which  our  finding  is  that  there  have 
been  no  accounts  after  1936.  Plaintiff  does  not  claim  anything 
before  1940  Samlat,  but  the  defendant  may  be  entitled  to  dedno. 
tions  on  account  of  his  expenses  in  the  litigation  relating  to 
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tlia  kuL  The  neoessity  for  fchis  litigation  has  been  fall j  argued 
on  both  sides,  and  oar  opinion  is  that  it  is  established  so  far  as 
the  right  of  irrigation  from  the  kul  is  concerned  which  was 
nnderstood  to  be  in  jeopardy.  We  express  no  opinion  as 
regards  the  defendant's  booVs. 

As  regards  the  limitation  applicable  to  the  present  sait  for 
accounts  there  was  not  much  argument.  There  never  was  any 
definite  refusal  to  render  an  account  on  the  part  of  the  defend* 
ant,  and  we  have  found  that  he  did  offer  to  render  it  about 
1885.  There  is  no  express  provision  applicable  to  a  suit  of  this 
kind.  It  is  to  some  extent  analogous  to  Muhammad  Habibulla 
Khanv.  Safdar  Hunain  Kkon,  J.  L  1?.,  VII  All,  25,  in  which 
Article  120  was  applied  to  a  suit  for  accounts  against  a  oo« 
aharer.  This  might  be  held  to  govern  the  present  case  also. 
But  defendant  would  in  equity  be  entitled  to  reooup  himself 
from  plaintiff's  share  if  upon  the  accounts  prior  to  six  years 
anything  is  due  to  him,  and  the  whole  of  the  accounts  from 
1937  must  therefore  be  gone  into.  But  plaintiff  will  not  be 
entitled  to  recover  anything  on  accoont  of  his  share  of  the 
income  which  accrued  before  the  last  six  years. 

We  accept  the  appeal  and  reversing  the  decrees  of  the 
lower  Courts,  return  the  case  to  the  Court  of  first  instance  for 
a  freeh  decision  with  reference  to  the  above  remarks.  Court's  fee 
on  the  petition  for  appeal  will  be  refunded.  Other  costs  to 
be  ooBts  in  the  cause. 

Appeal  allowed  :  cause  remanded. 


Appsllatx  Sipx. 


No.  52. 
Before  Mr.   Justiee  Prizelle,    Chief  Judge,  and  Mr.  Justice 

Clark 
AEJAN  SINGH,— (Plaintiff),- APPELLANT, 
Versus 

SOCHBT  SINGH  AND  OTHERS,-(Dbfbbdants),-        J 
RESPONDENTS. 
Case  No.  1113  of  1897. 

Punjab  Land  IUivmu$  Act,  1887.  Seetion  156  (2)  (amit),  (mvUi)-^8uit 
to  BetaMid^  award  of  arbitrators  appointed  by  Rev9nu6  Offieer  in  partition 
procetidinos—AlUgation  offraud^  but  no  ditpute  as  to  title. 

Plaintiff*  siipd  to  set  Mide  an  award  of  arbitrators  appointed  by  a  Reve. 
nue  Officer,  ander  Chapter  X  of  the  Punjab  Land  ReTenue  Act,  1887.  in  a 
dwpnte  between  the  parties  about  partition  of  land.  No  question  as  to 
tHle  was  raised,  bnt  plauitiffa  sued  on  the  ground  of  fraud  inasmuoh  as 
they  had  not  beeD  given  the  land  which  had  been  promised  to  them. 
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Heldf  that  the  sait  would  not  lie,  plaintiffs*  only  course  being  to  preai 
^heir  objections  before  the  Revenue  Officer  and  thereafter  appeal  to  the 
Superior  Revenue  authority. 

Further  appeal  from   the   order   of.  J.    A,     Anderson^    Esquire^ 
Divisional  Judge^  Amritsar  Division^  dated  16th  June  1897. 

Birch,  for  appeJlant. 

Muhammad  Shaffi,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

27/A  July  1898.  Prizblle,  C.  J. — Wo  are  of  opinion  that  the  lower  Courts 

are  right  m  holding  that  plaintiff's  suit  did  not  lie.  It  was  a 
suit  to  set  aside  an  award  of  arbitrators  appointed  by  a 
Revenne  Officer  under  Chapter  X  of  the  Land  Revenue  Act  in 
a  dispute  between  the  parties  about  partition  of  lands.  Plain- 
tiffs sue  to  have  the  award  set  aside  on  the  ground  of  fraud,  as 
the  land  has  not  been  given  to  them  which  they  were  told 
they  would  receive.  The  question  is  one  clearly  arising  out  of 
proceedings  for  partition,  and  it  is  admitted  that  no  question 
as  to  title  is  raised.  It  is  also  a  question  as  to  the  allotment 
of  land  on  partition  of  a  holding,  and  we  think  the  suit  is 
barred  by  Section  158  (2)  (arii)  and  (xviii)  of  the  Land 
Revenue  Act.  The  effect  of  admitting  the  suit  wonld  be  to 
subject  the  proceedings  of  Revenue  Officers  in  cases  of  partition 
where  there  is  no  dispute  as  to  title  to  the  supervision  of  tbe 
Civil  Courts,  and  this  we  think  the  above  mentioned  clanses  of 
Section  158  of  the  Land  Revenue  Act  expressly  forbid.  It 
makes  no  difference  in  our  opinion  that  plaintiffs  sue  on  the 
gronnd  of  fraud.  No  exception  is  made  on  account  of  fraud  in 
the  clauses  refetred  to.  Plaintiffs'  only  course  was  to  press 
their  objections  before  the  Revenue  Officer  and  thereafter 
appeal  to  the  superior  Revenne  authority. 
The  appeal  is  dismissed  with  costs. 

Appeal  diimisied. 


Appellate  Side. 


No.  5a 

Before  Mr.  Justice  Frizelle,  Chuf  Judg,e,  and  Mr,  Justice  Beid. 
SOHNA,— (Defendant),— APPELLANT, 
Versus 
NAND  RAM,— (Plaintiff),— AND  OTHERS,— 
(Defendants),— RESPONDENTS. 
Case  No.  285  of  1896. 
Partnership'^Lien'— Contract  Act,  1872,  Sectionh  60,  61,  217,  262— Sel- 
*of-^Ciril  Procedure  Code,  1882,  Section  111. 

The  rale  as  to  the  eqai table  lien  pofceet^Bed  by  each  partner  on  the 
partnership  property  cannot  be  applied  so  as   to   enable    a    managing 
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pwtner  to  appropriate  money  due  to  another  partner  out  of  the  assets  of 
a  6rm  in  liquidation  of  a  debt  due  from  that  partner  to  himself  and 
entirely  unconnected  with  the  business  of  the  firm. 

Neither  at  common  law  nor  in  equity  is  there  any  right  of  set-off 
between  parties  mntnally  indebted  in  the  absence  of  an  agreement  to  that 
effect.  Kor  do  the  provisions  of  Section  111  of  the  Civil  Procedure  Code 
apply  where  the  debt  sought  to  be  set-off  was  barred  by  limitation  before 
the  suit  was  filed. 


\ 


Further  appeal  from  the  order  of  G.  P.  Bird^   Esquire^   Divisional 
Judge,  Eoshiarpur  DitiBxon,  dated  6th  February  1896. 

Jaishi  Bam,  for  appellant. 

Gonldsbary,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

EtEiD,  J. — The  first  and    second  pleas  in  appeal  have  no    lOth  Augt.  1898. 
force. 

The  salt  was  not  for  dissolation  of  partnership,  but  for 
money  alleged  to  be  dae  to  the  plaintiff  by  the  answering 
defendant  for  his  share  of  the  principal  and  profits,  after  the 
partnership  had  been  dissolved.  The  third  and  foarth  pleas 
are  also  without  force.  We  see  no  reason  to  differ  from  the 
concorreut  findings  of  the  Courts  below,  that  the  conclusions 
as  to  profits  arrived  at  by  the  Commissioner  were  correct. 
He  excluded  from  profits  the  sums  expended  in  purchase  of 
drags  and  payment  of  Govei-nment  demands  for  the  lease. 
The  partnership  capital  was  presumably  raised  to  defray 
these  initial  expenses,  and  the  appellant  has  failed  to  show 
that  this  was  not  the  case. 

The  fifth  ground  was  not  argued,  while  the  sixth  traverses 
a  finding  of  fact  on  which  the  Coui-ts  below  have  concurred, 
and  on  which  we  see  no  reason  to  differ  from  them. 

The  evidence  on  which  the  seventh  ground  of  appeal  is 
based  was  not  believed  by  the  Courts  below,  and  we  see  no 
reason  for  believing  it.  The  two  witnesses  relied  on  by  the 
appellant  told  a  most  improbable  story,  and  we  concur  in  the 
reasons  given  by  the  lower  Appellate  Court  for  not  accepting 
it.  In  support  of  the  eighth  ground  it  has  been  contended 
that  the  appellant  having  money  of  the  respondent-plaintiff 
in  bis  hands  was  entitled  to  appropriate  it  to  the  liquidation 
of  a  debt  due  by  the  plaintiff  to  him. 

Reliance  was  placed  on  Sections  60  and  61  of  the  Con* 
irttot  Aot|  which   are  obviously  inapplicable.    There  was  no 
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pajment  by  the  plaintiff.  Section  262  of  the  Contract  Act, 
also  relied  on,  is  inapplicable.  The  mle  therein  contained  is 
not  that  a  partner  may  liquidate  a  private  debt  to  himself  by 
another  partner  ont  of  the  latter's  share  in  the  assets.  That 
is  not  the  nature  of  a  partner's  lien.  In  Lindley  on  Partner- 
shipt  Ed.  9,  the  law  is  thus  laid  down :  "  In  order  to  dis- 
"  charge  himself  from  the  liabilities  to  which  a  person  may  he 
'*  subject  as  partner  every  partner  has  a  right  to  have  the  pro- 
*'  perty  of  the  partner  applied  in  payment  of  the  debts  and 
"  liabilities  of  the  firm.  And,  in  order  to  secure  a  proper 
"  division  of  the  surplus  assets,  he  has  a  right  to  have  what- 
"  ever  may  be  due  to  the  firm  from  his  co-partners,  as  members 
"  thereof,  deducted  from  what  would  otherwise  be  payable 
"  to  them  in  respect  of  their  shares  in  the  partnership.  In 
**  other  words,  each  partner  may  be  said  to  have  an  equitable 
**  lien  on  the  partnership  property  for  the  purpose  of  having  it 
"  applied  ia  discharge  of  the  debts  of  the  firm,  and  to  have  a 
"  similar  lien  on  the  surplus  assets  for  the  purpose  of  having 
*'  them  applied  in  payment  of  what  may  be  due  to  the  partners 
"  respectively,  after  deducting  what  may  be  due  from  them,  as 
•*  partners,  to  the  firm." 

This  rule  obviously  cannot  be  applied,  as  the  pleader  for 
the  appellant  asks  us  to  apply  it,  so  as  to  enable  a  managing 
partner  to  appropriate  money,  due  to  another  partner  out  of 
the  assets  of  the  firm,  in  liquidation  of  a  debt  dne  from  that 
partner  to  himself  and  entirely  unconnected  with  the  bnsiness 
of  the  firm. 

The  suggestion  that  the  appellant  as  a  partner  was  an 
agent  of  the  plaintiff  and  as  such  had  a  lien  under  Seottoo  217 
of  the  Contract  Actis  met  in  limine  by  the  fatal  objection 
that  the  money  alleged  to  be  due  was  not  alleged,  much  less 
proved,  to  be  due  in  respect  of  the  partnership  business. 
Beliauce  was  also  placed  on  a  right  to  set-off  the  debt  alleged 
to  be  due  against  the  claim. 

We  have  already  found  that  so  far  as  the  seventh  ground 
of  appeal  concerns  set-off  the  evidence  relied  on  must  be  re- 
jected, and  the  appellant  has  failed  to  prove  any  agreement 
to  set-off  the  one  claim  against  the  other. 

In  Leake  on  Contracts,  Ed.  3,  it  is  laid  down  that  by 
common  law  there  is  no  right  of  set-off  between  parties 
mutually  indebted  in  the  absence  of  an  agreement  to  that  effect, 
and  that  the  mle  of  equity  is  the  same,  except  in  special 
eiroamstanoes,  which  do  not  arise  here. 
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None  of  the  provisions  of  the  Contract  Law  dealing  with 
set-off  or  lien  apply  to  this  case,  and  the  debt  sought  to  be  set- 
off was  admittedly  barred  by  limitation,  if  not  liquidated 
before  this  suit  was  filed,  so  that  the  provisions  of  Section 
111  of  the  Code  of  Civil  Procedure  do  not  apply.  The  last 
ground  taken  in  appeal  was  not  pressed. 

Tho  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


I 


No.  54. 

Before  Mr.  Justice  Reid, 
AMIN  CHAND,— (Objector),-APPELLANT, 

Versus  VAppeilati  Side. 

PHAGU  MAL,— (Opposite  Party),— RESPONDENT.        ) 
Case  No.  731  of  1898. 

Guardians  and  Wards  Acty  1890,  Sections  3,  7—"  Will  or  other  instru- 
ment " — Nuncupative  uill^ Appointment  of  minor's  heir  as  guardian  of 
property, 

Heldf  that  tho  proyisions  of  Section  7  of  the  Guardians  and  Wards 
Act,  1890,  do  not  apply  to  nnncapative  wills. 

Beldf  farther,  ttiat  inasmuch  as  a  minor's  heir  is  peculiarly 
interested  in  the  good  manaj^ement  of  the  property  to  which  he  hopes  to 
suooeed,  there  is  no  objection  to  the  appointment  of  such  a  person  as 
guardian  of  the  minor's  property  as  distinct  from  the  minor's  person. 

First  appeal  from  the  order  of  Muhammad  Sarfraz  Khan,  Addi- 
tional District  Judge,  Lahore,  dated  lOth  May  1898. 

Sant  Ram,  for  appellant.  • 

Gobind  Ham,  for  respoDdent, 

The  judgment  of  the  Court  was  as  follows  :  — 

Reid,  J. — The  construction  placed  by  the  Court  below  on  lith  Augt,  1898- 
the  third  clause  of  Section  7  of  the   Guardians  and  Wards  Act 
(VIII  of  1890)  is  reasonable,  and  is  supported  by  the  history 
of  tho  legislation  on  the  subject. 

The  words  in  Act  XL  of  1858,  corresponding  to  "  will  or 
other  instrument "  in  the  clause  in  question,  are  "  will  or 
deed,"  and  it  is  significant  that  in  Sections  5,  7  and  89  of 
the  present  Act  the  words  "  will  or  other  instrument  '*  appear* 
while  throughout  the  old  Act  the  words  used  were  "  will  or 
deed."  I  am  therefore  of  opinion  that  the  intention  of  the 
legislature  was  to  exclude  nuncupative  wills,  and  that  Section  7 
applies  only  to  a  documentary  will. 
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In  this  view  it  is  uu necessary  to  consider  whether  the 
evidence  as  to  the  nancupative  will  set  up  is  true  or  false, 
although  I  concur  with  the  Court  below  in  the  opinion  that 
the  failure  to  mention  the  alleged  will  for  more  than  two 
months  after  the  appellant's  objections  were  filed,  although 
there  had  been  two  intermediate  proceedings,  is  suspicious. 

The  objection  based  on  No.  135,  Punjab  Record,  1893,  that 
the  respondent  did  not  name  any  person  as  guardian,  has  no  force, 
the  application  being  for  the  appointment  of  the  respondent  or 
some  other  person,  and  this  position  was  not  abandoned, 
although  the  respondent  would  have  preferred  some  one,  other 
than  himself,  being  appointed. 

Reliance  is  placed,  for  the  appellant,  on  the  dictum  in  No. 
137,  Punjab  Record,  1893,  that  it  is  obviously  objectionable  that 
a  minor  should  be  made  the  ward  of  his  own  heir,  and  it  is  con- 
tended that  the  word  **  ward  ^  was  used  in  this  ruling,  as  defined 
in  Section  3  of  the  Act,  with  reference  to  both  person  and  pro- 
perty, I  cannot  allow  this  contention .  There  is  no  obvious 
danger  to  property  when  it  is  managed  by  the  heir,  whatever 
danger  there  may  be  to  a  child  in  the  guardianship  of  the 
person  who  would  profit  by  his  death.  The  heir  is  peculiarly 
interested  in  the  good  management  of  the  property  to  whieb 
he  hopes  to  succeed. 

The  allegation  that  the   respondent  is  personally  unfit  for 
the  management  of  the  minor's  property  has  no  force. 
The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


{ 
I 


No.  55. 

Before  Mr,  Justice  Chatter ji  and  Mr,  Justice  Anderson. 

MUNICIPAL  COMMITTEE,  UMBALL A,— (Defendant),— 
APPELLANT, 
BKFtBKNCE  Side.  ^  Versus 

BHAGVVAN  DAS,— (Plaintiff),— RESPONDENT. 
Case  No.  1  of  1898. 
Puvj^h   Court t    Act,   1884,     Section  67— Bearing  fixed  for  gazetted 
holiday — Obligation  of  party  to  appear  on  such  day. 

Proceedings  held  in  a  Civil  Court  on  a  holiday  are  not  necessarily 
a  nullity  on  that  aoconnt,  but  if  the  Court  wishes  to  hear  a  case  on  a 
gazetted  civil  holidny,  it  must  do  so  with  the  consent  of  the  parties 
concerned  and  cannot  make  them  oppear  before  itself  without  such 
consent,  the  exemption  from  attendance  in  Court  on  a  gazetted  holiday 
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being  a  privilego  conferred  by  law,  of  which  no  Court  can  cf  its  own 
motion  deprive  the  person  concerned  iu  the  absence  of  any  WAiver  of 
snch  privilege  on  the  part  of  the  latter.  Nor  in  this  respect  is  there  any 
distinction  between  one  class  of  gazetted  holidays  and  another  class. 

Case  referred  by  W.  A.  Harris,  Esquire,  Divisional  Judge, 
Umhalla  Division^  by  order,  dated  23rd  June  1898. 

The  judgment  of  the  Court  was  as  follows — 

Chatterji,  J.— The  material  facts  are  briefly  these  :  The  10th  Augt.  1898. 
hearing  of  the  appeal,  Bhagxcan  Das  v.  The  Municipal  Committee 
of  Umtalla,  in  the  Divisional  Judge's  Court  was  fixed  for  the 
22nd  June  1898,  hut  by  order  of  the  Judge,  Mr.  W.  A.  Harris, 
the  date  was  accelerated  to  the  19th  May  which  was  one  of 
the  gazetted  holidays  for  the  Civil  Courts  for  Muharram,  The 
respondent  in  acknowledging  service  pointed  out  that  his 
pleader  might  not  attend  on  this  .account  and  asked  for  a 
fresh  date.  This  prayer  was  not  acceded  to,  with  the  result 
that  there  was  no  appearance  for  the  respondent  on  the  19th, 
and  the  appeal  was  decided  against  him  ex-parte. 

The  respondent  then  applied  for  a  rehearing  on  the 
g'roand  that  he  was  not  bound  to  attend  on  a  gazetted  holiday. 
The  Divisional  Judge  has  referred  the  case  to  us  under 
Section  617,  Civil  Procedure  Code,  for  our  opinion  whether 
attendance  was  obligatory  on  such  a  day  in  consequence  of 
his  order,  or  whether  the  Court  was  powerless  to  proceed  and 
bound  to  adjourn  the  hearing.  fle  thinks  there  are  some 
holidays  on  which  Christians  miglit  well  object  to  attend  such 
as  Sunday,  Christmas  Day  and  Good  Fridny,  others  on  which 
attendance  would  be  equally  obnoxious  to  Hindus  or  Muham- 
madans,  but  that  if  the  hearing  is  fixed  for  any  other  civil 
holiday   besides  these,  the   suitors  would  be  bound  to  attend. 

Wo  are  of  opinion  that  it  is  an  irregularity  to  hold  Court 
on  a  day  which  is  a  gazetted  holiday  without  the  consent  of 
parties,  and  that  attendance  on  such  a  day  is  not  obligatory 
at  least  when  such  consent  has  not  been  previously  given. 
This  has  been  ruled  in  numerous  instances,  Punjab  Record,  No.  86 
of  1890,  quoted  by  the  Divisional  Judge ;  Civil  Appeal  No.  1384 
of  1889  (unpublished)  ;  Ram  Das   Chakarbati  v.    The   Official 
Liquidator  of  the  Cotton  Ginning   Company,  Limited,    Cawnpore, 
J.  L.  R.,  IX  AIL,  366  ;  Queen  v.  Hargobind  Datia,  Sirkar,   ^e., 
VIII B.  L,  B.f  App.   12 ;   seo  also  as  to   an  analagous    point 
Bare  Jemdar  and  others  J.  Ls,  v.  Jadul  Chunder  Eoldar,  D,  HT.  Ill 
W.  R„  Misc.  24.    Section  I,  para.  2  of  the  2nd  Volume  of  the 
Bules  and  Orders  issued  by  this  Court  shows  by  what  authority  ^  j 
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the  civil  holidays  are  prescribed.  The  list  of  these  holidays 
is  framed  by  this  Court  with  the  saDction  of  the  Local  Govern- 
ment under  Section  67  of  the  Punjab  Courts  Act.  That 
section  is  practically  worded  in  the  same  way  as  Section  17 
of  the  old  Bengal  Civil  Courts  Act,  VI  of  1871,  the  only 
difference  being  that  the  word  "  close  "  is  not  found  in  the 
Punjab  Act,  which  is  unimportant  for  purposes  of  the  present 
discussion  (see  also  Section  15  of  present  Bengal  and  N.-W.  P- 
Courts  Act,  XII  of  1887).  The  learned  Chief  Justice  obsei-ved 
in  the  Allahabad  case  cited  above  that  the  section  in  the 
earlier  Bengal  Act  was  enacted  in  the  interests  of  Judges  and 
officials  of  the  Courts  as  well  as  in  those  of  the  pleaders,  suitors 
and  witnesses  whose  religious  observances  might  interfere  with 
their  attendance  in  Court  on  particular  days.  The  same 
observations  apply  to  Section  67  of  the  Punjab  Courts  Act. 
The  duty  of  framing  the-  list  is  obligatory  by  statute  on  the 
superior  Court,  and  the  intention  of  Legislature  clearly  is  that 
the  holidays  on  the  list  should  be  observed  by  the  Courts 
subordinate  to  such  Court.  The  imposition  of  the  duty  would 
be  unmeaning  if  this  is  not  meant,  and  if  the  subordinate  Courts 
can  of  their  own  will  compel  suitors  to  attend  before  them 
on  holidays  entered  on  the  list.  For  special  I'easons  they  may 
hold  Court  on  such  days,  but  the  suitors  can  only  be  made  to 
attend  if  they  consent — and  not  otherwise. 

The  distinction  suggeeted  by  the   Divisional  Judge  does 
not  appear  to  be  supported  by  any  authority,    nor   has  the 
Judge  quoted  any.     In  England  a  distinction  is  made  between 
a  Sunday  and  an  ordinary  holiday,  the  former  beiug  a  dies  hon* 
Juridicus,  but  this  has  its  foundation  in  the  law  of  the  country, 
while  it  is  doubtful  whether  it  obtaius   in  India  at  least  in  the 
mofassil.     In  England  an  arrest  under  a  civil  process  is  void  on 
a  Sunday  (DanielFs  Chancery  Practice,  6th  Edition,  page  886), 
but  Section  336,  Civil  Procedure  Code,  makes  no  such  exception, 
see  also  Ummto  Earn  ChaUeiJi  v.  Protab  Chund^r  Shiromoneej 
XVI,  W.  B,,  230).     This  is,  however,  by  the  way  and  it  is  not 
necessary  to  decide  the  point.  What  we  mean  to  point  out  is  that 
th^  law  does  not  seem  to  recognize  any  distinction  between  one 
class  of  holiday  and  another.    All  appear  to  be  put  on  the  same 
footing.    The  assumption  by  a  subordinate  Court  of  the  power 
of  deciding  what  holidays  are  obligatory  on  the  conscience  of 
people  of  a  particular  religious  denomination  has  no  sanction 
in  law  and  might  lead  to  mischievous  results.    Moreover  if 
the  power  were  conceded  the  Court  might,  if  so  disposed,  by 
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adopting  the  process  ^f  discriminatioa  pointed  out  by 
Divisional  Judge  hold  Court  on  almost  every  sanctioned 
holiday  and  thereby  cause  great  inconvenience  to  its  Officials, 
to  the  suitors  and  to  legal  practitioners.  All  this  is  meant 
to  bo  avoided  by  the  list  being  prepared  by  a  central  authority 
after  careful  consideration. 

Proceeding  held  in  a  Civil  Court  on  a  holiday  are  not 
necessarily  a  nullity  on  that  account,  bat  if  the  Court  wishes  to 
hear  a  case  on  a  gazetted  civil  holiday,  it  mast  do  so  with  the 
consent  of  the  parties  concerned;  and  cannot  make  them 
appear  before  itself  without  such  consent.  Once  the  consent 
is  given  the  Court's  proceedings  become  legal  and  cannot  be 
impeached.  Nor  can  they  be  impeached  except  by  the  parties 
and  only  on  the  abovo  grounds.  But  the  exemption  from 
attendance  in  Coart  on  a  gazetted  holiday  is  a  privilege  con- 
ferred by  law,  and  unless  it  has  been  waived  by  the  person 
concerned,  no  Court  can  of  its  own  motion  deprive  him  of  it. 

In  this  case  it  is  admitted  that  the  respondent's  consent 
to  attend  on  19th  May  1898  was  not  obtained  when  the  date 
-was  fixed,  and  that  oi\  notice  being  served  on  him  he  objected 
and  asked  for  a  fresh  date.  Under  the  circumstances  the  act 
of  the  Divisional  Judge  was  clearly  illegal,  and  the  respondent 
cannot  be  punished  for  his  default.  We  hold,  therefore,  that 
the  ex'parte  order  must  be  set  aside  and  the  appeal  heard  afresh 
by  the  Divisional  Judge,  and  we  direct  the  Judge  to  act  accord- 
ingly. 

No  costs  were  incurred  in  this  Court,  as  neither  party 
entered  appearance. 

No.  56. 

Before  Mr.  Justice  Beid  and  Mr.  Justice  Clark.  , 

SANT  RAM  AND  ANOTHER,-.(Dbfendants),— 
APPELLANTS, 

Versus  \  ^'■^'i^"  S^"- 


1 


MUSSAMMAT  MOHAN  DEVI,— (Plaintiff),— 
RESPONDENT. 

Case  No.  359  of  1897. 

Ordw  of  remand  undtr  Section  662,  Civil  Procedure  Code,  3  882— £r. 
roneous  order — Powers  and  duties  of  Chief  Court  v/hen  hearing  appeal  from 
much  order. 

Held,  fchat  when  a  certain  fact  is  the  basis  of  a  suit  and  there  is  no 
suggestion  that  the  inquiry  into  that  fact  by  the  first  Conrt  has  been  in- 
•afllcient  or  imporfeob,'and  the  lower  Appellate  Court,  diflering  from  the 
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CoDit  of  first  insiance  as  to  the  existence  of  that  fact,  has  remanded  the 
suit  undey  Section  662  of  the  Code  of  Civil  Procedure,  the  Chief  Court, 
when  hearing  an  appeal  from  the  order  of  remand,  is  entitled,  whe&  it 
finds  that  the  order  of  remand  should  not  hare  been  made  under  that 
section,  to  itself  consider  and  decide  upon  the  truth  pf  such  fact,  and  is  not 
bound  to  return  the  appeal  to  the  lower  Appellate  Court  for  decision 
thereon. 

Miscellaneous  appeal  from  the  order  of  Sardar  Muhammad  Hmyai 
KhuHy  0.8J,,  Divisional  Judge^  Amritsar  Division^  dated 
8th  February  1897.. 

Madan  Gopal  and  K.  P.  Boy,  for  appellants. 

Jaislii  Ram,  for  respondents. 

The  facts  of  the  case  are  snfficieatly  stated  in  the  jadgment 
of  the  Conrt  delivered  by 

9th  May  1898.  Rbid,  J. — In  addition  to  the  grounds  of  appeal   already 

filed  counselforthc  appellants  is  allowed  to  urge  the  following, 
filed  in  a  memorandum  of  appeal  on  behalf  of  one  of  the 
appellants,  which  is  barred  by  limitation : — 

(1)  It  is  proved  that  defendant  No.  2  has  ceased  to  be  a 

partner,  so  plaintiff  cannot'sue  him. 

(2)  The  plaintiff  as  defendant  has  admitted  the  sam^  in 

her  written  statement  of  the  18th  January  1895, 
in  re  Sarab  Dial  v,  Sant  Ram  and  Massammat 
Mohan  Devi,  defendants. 

The  facts  have  been  stated  at  great  length  in  the  judg- 
ments of  the  Courts  below  and  need  not  be  recapitulated. 

The  Court  of  first  instance  found  that  the  respondent  was 
a  partner  of  the  firm,  of  which  her  late  husband  was  a  partner, 
after  his  death,  until  at  any  rate  the  insolvency  of  the  firm  a 
short  time  before  suit.  Amar  Das,  respondent's  husband,  admit- 
tedly died  more  than  three  years  before  suit. 

The  lower  Appellate  Court  found  that  the  respondent  was 
never  a  partner,  and  that  her  suit  for  an  account  of  the  profits 
of  the  partnership  dissolved  by  the  death  of  her  husband  was 
barred  by  limitation  under  Article  106  of  Schedule  II,  Act  XV 
of  1877,  but  that  her  suit  might  bo  converted  into  a  suit  for 
her  share  of  sums  realized  by  the  firm  from  debtors  within 
three  years  of  suit. 

The  suit  was  then  remanded  to  the  Court  of  first  inaianee, 
under  Section  562  of  the  Code  of  Civil  Procedui^  for  inquiry 
into  the  amount  of  the  share  of  such  sums  duo  to  the  respon- 
dent* 
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The  pleader  for  the  respondent  contends  that  if  this  Court 
decides  that  the  remand  should  not  have  been  made  nnder 
Section  562,  it  mast  retarn  the  appeal  to  the  lower  Appellate 
Court,  and  cannot  decide  whether,  as  a  fact,  the  respondent  was 
or  was  not  a  partner. 

Ifc  is  farther  contended  that  the  Coart  of  first  instance 
decided  the  snit  on  two  grounds  :  (1)  that  the  suit  as  filed  was 
barred  by  limitation ;  (2)  that  the  respondent,  being  a  partner, 
coold  not  sne  for  sums  received  by  the  firm  since  the  death  of 
her  hasband,  and  it  is  contended  that  the  second  is  not  a 
preliminary  point. 

Reliance  is  placed  on  No.  46,  Punjab  Record,  188i>,  and  an 
unreported  ruling  of  this  Court  in  miscellaneous  appeal  No. 
318  of  1895.  In  those  cases  it  was  held  that  the  lower  Appel- 
late Court  had  wrongly  remanded  the  suit  under  Section  562, 
the  point  not  being  preliminary,  and  that  he  should  dispose  of 
all  the  issues  before  him,  and  if  necessary  remand  under  Section 
536.  In  the  case  before  us  it  is  admitted  that  the  suit  must 
fail  if  the  Court  of  first  instance  was  right  in  holding  that  the 
respondent  was  a  partner  after  the  death  of  her  husband,  and 
no  other  issue  can  arise.  The  only  result  of  adopting  the 
course  suggested  by  the  pleader  for  the  respondent  would  be 
that  after  considerable  time  and  trouble  had  been  expended  on 
taking  accounts  the  appellants  would  appeal  to  this  Court 
again,  on  the  ground  now  taken,  that  the  respondent  was,  as  a 
feet,  their  partner.  We  are  unable  to  appreciate  the  expediency 
of  adopting  a  dourse  so  obviously  calculated  to  waste  time. 
There  is  no  case  here  of  a  remand  under  Section  566,  and  it 
has  not  been  suggested  that  the  inquiry  into  the  existence  of 
the  partnership  was  imperfect. 

In  Sayad  Mazhar  Hussain  v,  Mussammat  Bodha  Bibi,  J. 
L.  B.,  JVIIAll  (P.  C),  112,  their  Lordships  of  the  Privy 
Council  held  that  in  a  suit  based  on  a  will  which  had  been 
dismissed  by  the  first  Court  on  the  ground  that  the  will  was 
not  proved,  the  Appellate  Court,  which  held  that  the  will  was 
proved,  should  have  proceeded  under  Section  565  and  decided 
the  issues  ancillary  to  that  which  concerned  the  genuineness  of 
the  will  on  the  evidence  on  the  record.  The  report  of  the  case 
is  simply  to  the  effect  that  their  Lordships  granted  special 
leave  to  appeal  and  up  to  the  last  number  of  the  J.  L.  B.,  All.^ 
no  further  report  has  appeared.  Their  Lordships  held  that 
the  order  nnder  Section  562  was  final  so  far  as  to  allow  an 
appeal  to  their  Board*  r-^  i 
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The  qnestion  raised  before  ns  does  not  appear  to  have 
been  raised  in  the  cases  before  this  Court  above  referred  to.  No. 
6,  Punjab  Record,  1892  ;  Abrahim  Khan  v.  Faiz-un-nissa,  7.  L.  K., 
XVTI  Gale.,  168 ;  Baisiugji  v.  Balvantrao,  I.  R  B,,  XI  Bom.y  663  ; 
and  Amma  v.  Kunhanni,  J.  L.  R.,  IK  Mad.f  355,  are  also  relied 
on  for  the  respondent.  Of  these  the  Punjab  Record  case  and 
the  Calcatta  case  are  alone  in  point.  The  former  is  based  on 
Sohan  Lai  v.  Azn-un-nissa  Begarrir  L  L.  JK.,  VII  All,  136,  in 
which  Mahmad,  J.,  says  :  "  It  is  to  be  observed  that  the  case 
"from  which  this  appeal  has ' arisen  is  one  which  can  come 
"  up  before  us  only  in  second  appeal,  and  we  are  of  opinion 
"  that  the  circumstance  that  this  appeal  is  a  first  appeal 
"  from  order  under  the  provisions  of  clause  (28),  Section  588 
"  of  the  Code  would  not  alter  the  nature  of  the  powers  to  be 
"  exercised  by  us  in  second  appealw  under  Section  584."  This 
clearly  distinguishes  the  powers  of  the  Allahabad,  and  also  of 
the  Calcutta  Court,  from  the  powers  of  this  Court,  which  can 
decide  a  further  appeal  on  the  facts  and  is  not  bound  by  the 
finding  of  fact  of  tho  lower  Appellate  Court,  as  the  other  High 
Courts  are  under  the  Code  of  Civil  Procedure.  Rivaz,  J.,  who 
decided  No.  6,  Punjab  Record,  1892,  was  sitting  alone,  and  his 
pecuniary  jurisdiction  in  appeals  from  decrees  passed  in  suits 
was  limited  to  Rs.  100.  From  the  record  it  appears  that  the 
value  of  the  subject-matter  of  the  appeal  before  him  was 
Rs.  2,500.  Our  pecuniary  jurisdiction  is  unlimited  and,  in  our 
opinion,  we  can,  and  should,  decide  the  question  whether  or  not 
the  respondent  was,  as  a  fact,  a  partner  in  the  firm  after  the  death 
of  her  husband.  The  reason  for  the  attitude  adopted  by  her  is 
obvious.  On  the  death  of  her  husband  the  firm  was  prosperous 
and  possessed  considerable  assets.  It  has  since  become  in- 
solvent. As  representing  her  husband  she  would  be  entitled, 
according  to  previous  statements  by  her,  or  on  her  behalf,  to 
Rs.  50,000  or  Rs.  60,000  ;  as  a  partner  she  would  be  entitled  to 
nothing,  or,  at  any  rate,  to  very  little,  and  that  little  could  not 
be  recovered  in  this  suit.  For  the  reasons  given  by  the  Conrt 
of  first  instance  we  have  no  hesitation  in  holding  that  she 
succeeded  her  husband  as  a  partner  in  the  firm.  She  is  not  » 
pardha  nashm  lady,  in  the  sense  in  which  Muhammadan  and 
•  some  other  ladies  are  pardah  nashin.  It  is  a  matter  of  every 
day  experience  that  Khatri  ladies  take  a  considerable  share  in 
the  management  of  business  conducted  by  their  families,  and 
we  see  no  reason  for  doubting  that  she  went  to  the  registra- 
tion office  and  transacted  the  other  business  which  the  witnesses 
for  the  appellants  depose   that  she  trausacted,  or  for  dis- 
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believing  the  evidence  of  Ghulam  Mohi-nd-din  and  of  Radba 

Ram  and  Jagan  Nath.     They  Tvere  not  shaken  in  cross-exami- 

Bation,  and  no  adeqnate  motive  for  their  giving  false  evidence  ^ 

is  Buggested. 

The  course  adopted  by  the  Court  of  first  instance,  on 
having  reason  to  saspect  that  the  respondent  was  a  partner  in 
the  firm,  was  jnstified,  and  there  can  be  little  doabt  that  the 
opinion  formed  by  that  Court  as  to  the  objects  and  motives  of 
the  parties  to  this  suit  is  well  founded. 

Wc  decree  the  appeal  and  restore  the  decree  of  the  Court 
of  first  instance,  but,  having  regard  to  the  conduct  of  the 
appellants,  we  leave  the  parties  to  pay  their  own  costs  of  this 
and  of  the  lower  appellate  Court. 

Appeal  allowed. 


No.  57. 
Beforo  Mr,  Jt{$t%cB  Chatter ji  and  Mr,  Ju$tice  C/arJc. 

BUDH  SINGH  AND  OTHERS,— (Puintipfs),—  ^ 

APPELLANTS,  / 

—,  y  Appvllatk  Side. 

Versus  I 

MUSSAMMAT  DHAN  KAUR  AND  ANOTHER,—  J 

(Dbfekdants),— RESPONDENTS. 

Case  No.  2  of  1896. 

Ciutom — Alienation— Suit  by  remote  revertioner  in  pretence  of 'nearer 
revertioner — Speculative  euit, — 

The  rule  that  where  a  nearer  reversioner  is  precluded  from  suing  to 
contest  an  alienation,  or  colludes  with  the  alienor,  a  more  remote 
rerersioner  can  sue,  has  no  application  to  a  purely  speculatiye  claim  with 
only  the  remotest  chance  of  ever  having  any  practical  effect. 

In  the  present  case  the  plaintiffs,  according  to  the  genealogical  table, 
had  onlj  a  very  remote  chance  of  succeeding  to  a  small  portion  of  the 
estate  in  dispute. 

Held,  that  plaintiffs  were  not  entitled  to  sue  for  a  declaration  that  an 
alienation  should  not  affect  their  reversionary  rights. 

No.  7,  Punjab  Record,  1893,  and  No.  81,  Punjab  Record,  1896,  followed. 
Further  appeal  from  the   order   of  J,  A,  Anderson,  Esquire,  Divi- 
sional Judge,  Delhi  Division,  dated  7th  October  1895. 
A.  L.  Roy,  for  appellant'j. 
Duni  Chand,  for  respondents. 

The  &ota  of  the  case  and  the  relationship  of  the  parties 
snffioiently  appear  from  the  judgment  of  the  Court  delivered  hj 
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ISlh  June  1898,  Clark,  J. — The  genealogioal  tree  as  far  as  it  is  material, 

is  as  follows  : — 
3f  KEYAT. 


Sawab. 

I 
Chain  Snkh. 

I 
Surta. 

I 
Honda. 

I 
I        I 

Qonds,  Dilankh, 


I 
Di&lla. 

I 

Descendants 

liying. 


I 
Eashi. 


Ban  -Singh. 

I 

Desoendanti 
living. 


I 
Umra. 


I 
Hassan. 


I 
Deba. 

I 
Mehra. 

I 
Bndan. 


plaintiffs. 


Bhagta. 

Mobria  married 
Mnssammat  Dhan 

Kaar, 
defendant  No.  1. 


I 
Mobna. 

I 

Manba. 

I 

Balchtowar. 

I 
Bam  Natb, 
defendant  No.  2. 


I 

Neyat. 

I 

Pars  Bam. 


I 

Dnnni. 

I 
I 


I         I 

Indra,       Anoka, 

I 

TTdmi, 
plaintiffs. 


PlaintifEs  sued  for  a  decree  declaring  that  an  alienation  by 
mutation  on  5th  May  1893  by  Mnssammat  Dhan  Kanr  in  f  aronr 
of  Ram  Nath  should  not  affect  their  reversionary  rights.  The 
real  question  was  whether  Mohria  had  adopted  Ram  Natb,  and 
the  prior  question  arises  whether  plaintiffs  are  entitled  to 
sue. 

A  reference  to  the  genealogical  tree  shows  that  plaintiffs 
have  ooly  the  yery  remotest  chance  of  succeeding  to  a  small 
portion  of  Mohria's  estate. 

Mnssammat  Dhan  Kaur  is  now  dead,  and  if  Ram  Nath 
was  not  adopted  then  Bakhtawar  is  his  heir,  and  Ram  Nath  is 
Bakhta war's  heir.  Bven  if  they  died  out,  the  descendants  of 
Deba  would  all  exclude  plaintiff. 

It  hat  been  held  that  where  a  nearer  reversioner  is  pre- 
clnded  from  suing,  or  colludes  with  the  alienor,  a  more  remote 
rerersioner  can  sue,  but  this  is  not  the  case  here.  This  is  a 
purely  speculative  claim,  with  only  the  remotest  chance  of  ever 
haying  any  practical  effect.  We  think  that  plaintiff  is  not 
entitled  to  sue,  following  Punjab  Record^  No.  81  of  1896,  and 
No.  7  of  1893.  It  was  argued  that  Mohria  was  Bhagta's 
piMag,  and  that  the  estate  was  not  inherited  from  Bhagta, 
bnt  given  to  him  by  all  the  collaterals,  and  that  Mohria's  line 
baying  oome  to  an  end,  the  estate  reverted  to  the  donors. 
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This  is  an  entirely  new  case  and  we  refuse  to  listen  to   it 
at  this  stage. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed* 


No.  58. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Anderson. 

JAISUKH,— (Defendant),— APPELLANT,  ] 

Versus  Iappilkatb  Bnm. 

DINA  NATH,— (Plaintiff),— RESPONDENT.  » 

Case  No.  90  of  1898. 

Civil  Proc$dure  Code^  1882,  Sections  180,  136,  138,  Idd-^Pailure  to 
comply  with  order  directing  defendant  to  produce  documents  by  specified 
date—Dtfenee  struck  out  and  case  heard  ez-parte. 

Plaintiff's  plaint  was  filed  in  the  District  Court  on  the  23rd  Decem- 
ber 1895,  and  the  9th  February  1896  was  fixed  for  defendant's  appearance. 
The  latter  appeared  on  the  said  date,  but  the  case  was  put  off  to  the  24th 
February  on  which  date  defendant  filed  his  defence.  After  several 
adjonmmentB,  issnes  were  drawn  and  the  parties  examined  on  the  2nd 
April,  and  at  the  close  of  the  day's  proceedings  the  District  Judge  recorded 
an  order  to  the  following  effect :  *'  Case  for  eyidenoe  on  the  19th  and 
"  20th  May.  Defendant  must  file  the  documents  he  has  in  his  possession 
"  and  copy  of  his  account-book  by  5th  April."  On  all  the  adjourned  dates> 
except  one,  defendant  yhis  present  in  person  in  Court. 

On  the  2nd  April  plaintiff  had  a  notice  served  on  defendant  for  the 
production  of  his  books  and  certain  letters,  and  on  the  9th  April  defendaut 
gave  plaintiff  notice  under  Section  132  of  the  Ci?il  Procedure  Code,  offering 
inspection  at  a  certain  place  on  the  19tb.  On  the  2l8t  April,  after 
inspection  by  the  plaintiff,  defendant  applied  for  leave  to  remove  his  books 
to  his  shop,  and  on  the  following  day  the  District  Judge  gave  the  required 
permission.  Plaintiff  called  defendant  as  his  witness  for  the  19th  Hay, 
but  the  notice  was  returned  unserved  with  the  endorsement  that  defend- 
ant had  gone  away.  Therefore  plaintiff's  pleader  complained  that 
defendant  had  kept  out  of  the  way  to  evade  service,  and  had  not  complied 
with  the  order  of  the  2nd  ApriL  The  Court  was,  therefore,  asked  to 
proceed  nnder  Section  136  of  the  Code,  by  striking  out  defendant's 
defence,  and  to  decide  the  case  eV'parte,  The  Court  held  that  the  said  order 
was  one  under  Section  180  of  the  Code,  struck  out  the  defense  nnder 
Section  186,  and  after  taking  some  evidence  for  the  plaintiff,  decreed  the 
claim  in  fnll.  The  decree  having  been  upheld  by  the  Divisional  Court  on 
appeal,  defendant  appealed  to  the  Chief  Court. 

BM,  that  the  lower  Courts  had  erred  in  treating  the  order  of  the 
2nd  April  aa  one  passed  under  Seotion  180  of  the  Code,  and  that  the 
District  Court  was  not  justified  by  defendant's  non^oompKanoe  with  the 

said  order  in  striking  out  the  defence  and  deciding  the  case  s§^parte. 
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Section  130  of  the'CodoJdoes  not  apply  to  a  general  direction,  ^ithont 
any  particniar  object  in  view,  to  a  party  to  prodoco  all  documents  in  his 
posseHsion  by  a  certain  date,  and  (semhle)  the  order  therein  referred  to  is 
meant  to  be  served  on  the  party  to  whom  it  is  given,  and  not  merely  to 
be  verbally  announced,  so  that  compliance  would  depend  on  his  [memory 
or  his  understanding  of  it. 

Held,  further,  that  even  if  the  order  in  question  had  been  one  under 
Section  130,  it  could  not  be  legally  given  in  respect  of  the  copy  of  defend- 
ant's accounts  as  they  were  not  in  existence,  and  therefore  not  in  the 
possession  or  power  of  defendant,  when  it  was  passed. 

Section  186  of  the  Code  requires  to  be  worked  with  caution  and  should 
be  made  use  of  only  as  a  last  resort,  and  it  is  always  proper  to  make  the 
order  a  conditional  one  and  to  grant  a  little  further  time  for  compliance. 

Further  appeal  from  the  order  of  F.   A,  Bohertson^  Esquire,  Divi' 
sional  Judge,  U/nballa  Division,  dated  12th  November  1897. 
Madan  Gopal,  for  appellant. 
J.  C.  Bose,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

l2ihJuly  1898.  Chattkrji,  J. — The  material  facts  of  this  case  are  these: 

The  plaintiff's  plaint  was  filed  in  the  Umballa  Court  on  23rd 
December  1895  and  the  9th  February  1896  was  fixed  for  the 
defendant's  appearance.  He  appeared  and  the  case  was  pat 
off  to  the  24th  on  which  date  he  filed  his  defence.  After 
several  more  adjournments  the  issues  were  drawn  and  the 
parties  examined  in  detail  as  ordered  by  this  Court  on  the  2nd 
April,  and  at  the  close  of  the  d^y's  proceedings  the  District 
Judge,  Mr.  G.  Lewis,  recorded  an  order  to  this  effect :  "  Case 
"  for  evidence  for  the  I9th  and  20th  May.  Defendant  must 
'*  file  the  documents  he  has  in  his  possession  and  copy  of  his 
"  account-book  by  5th  April."  On  all  the  adjourned  dates 
except  one  the  defendant  was  present  in  person  in  Court. 

On  2nd  April  plaintiff  had  a  notice  served  on  defendant 
for  the  production  of  his  books  and  certain  letters.  On  9th 
April  defendant  gave  plaintiff  notice  under  Section  132,  Civil 
Procedure  Code,  offering  inspection  at  the  arzinavis*  quarters 
near  the  Court-house  on  the  1 9th.  On  2 1st  April  apparently 
after  some  kind  of  inspection  by  the  plaintiff  defendant 
applied  for  leave  to  take  away  his  books  to  his  shop  which 
the  District  Judge  permitted  on  the  following  day. 

Plaintiff  called  defendant  as  his  witness  for  the  19th 
May)  but  the  notice  was  returned  unserved  with  the  endorse* 
ment  that  the  defendant  had  gone  to  Saharanpur.  On  the 
day  of  hearing  plaintiff's  pleader  Lala  Dwarka  Das  complained 
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to  the  Court  that  defendant  had  kept  out  of  the  way  in  order 
to  avoid  service  and  brought  to  the  Court's  notice  that  he  had 
not  complied  with  the  order  to  produce  documents  passed  on 
the  2nd  April.  Ho  asked  the  Court  to  proceed  against 
defendant  under  Section  136,  Civil  Procedure  Code,  by  strik- 
ing out  his  defence  and  to  decide  the  suit  ex-parte,  Gopal  Das, 
pleader  for  the  defendant,  pointed  out  that  the  Court's  order 
of  the  2nd  April  was  not  one  under  Section  130,  Civil  Pro- 
cedure Code,  but  intended  merely  to  facilitate  the  proceedings 
in  the  case.  The  Court,  however,  ruled  that  it  was  one  falling 
under  Section  130  and  struck  out  the  defence  under  Section 
136  and  proceeded  to  hear  the  case  ex-parie*  After  taking 
some  evidence  for  the  plaintiff  it  decreed  the  claim  in  full. 
This  decree  was  upheld  on  appeal  by  the  Divisional  Judge. 

In  further  appeal  the  defendant  contends  that  the  pro- 
cedure of  the  lower  Courts  was  erroneous  in  law,  unwarranted 
by  the  facts  of  the  case  and  harsh  and  oppressive.  After 
hearing  counsel  on  both  sides,  we  are  of  opinion  that  these 
grounds  have  been  substantially  made  out. 

We  are  disposed  to  think  that  the  order  of  Mr.  Lewis 
was  not  an  order  falling  within  the  provisions  of  Section  130, 
Civil  Procedure  Code.  That  section  contemplates  the  pro- 
duction of  documents  relating  to  any  matter  in  question  in  the 
suit  before  the  Court,  and  only  such  of  them  as  the  Court 
considers  proper  and  it  leaves  the  Court  full  discretion  to 
deal  with  such  documents  when  produced  in  such  manner  as 
appears  jnst.  This  would  seem  to  imply  that  the  Court  of 
itself,  or  at  the  instance  of  a  party  to  the  suit,  has  directed  its 
attention  to  a  particular  matter  and  to  the  documents  bearing 
on  such  matter  at  the  time  the  order  is  passed,  and  that  it  has 
consciously  determined  before  giving  the  order  what  docu- 
ments of  the  nature  above  described  should  be  produced.  The 
section  does  not  seem  to  apply  to  a  general  direction,  without 
any  particular  object  in  view,  to  a  party  to  produce  all  docu- 
ments in  his  possession  by  a  certain  date.  Under  Section  138 
the  parties  to  a  suit  are  bound  to  have  in  readiness  at  the 
first  hearing  of  the  suit,  to  be  produced  when  called  for  by 
the  Court,  all  .the  documentary  evidence  in  their  possession  or 
power  on  which  they  intend  to  rely,  or  the  production  of  which 
has  already  been  ordered  by  the  Court.  The  penalty  for  non- 
compliance with  the  section  is  provided  in  Section  139,  and  is 
merely  the  exclusion  of  all  documents  not  so  produced  from 
being  received  in  evidence  without  the  special  leave  of  the 
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Gonrt  on  good  canse  for  non-production  \^mg  sbowD.  It  is 
not  that  the  defence  18  to  be  struck  out,  or  the  oase  decided 
ex-parte.  We  consider  Mr.  Lewis  simply  intended  to  call  for 
the  documents  and  gave  defendant  time  to  produce  them  by 
the  6th  April  as  they  were  evidently  not  ready  on  the  2nd 
when  the  issues  were  drawn.  It  is  also  probable  that  the  order 
spoken  of  in  Section  130  is  one  meant  to  be  served  on  the 
party  to  whom  it  is  given  and  not  merely  to  be  verbally  an- 
nounced, so  that  compliance  would  depend  on  his  memorj 
or  his  understanding  of  it,  Doorgamonte  Dossee  v.  Benode 
Monee  Dossee,  W.  fi.,  1864,  page  164.  At  any  rate  there  can  bo 
no  doubt  of  the  propriety  of  serving  such  an  order  in  writing. 
Lastly  as  pointed  out  in  No.  59,  Punjab  Becord,  1892,  the  order 
could  not  be  legally  given  in  respect  of  the  copy  of  defend- 
ant's accounts  as  they  were  not  in  existence  and  therefore  not 
in  the  possession  or  power  of  the  defendant  when  it  was  passed. 
.  We  therefore  think  the  first  Court  was  wrong  in  treating 
Mr.  Lewis's  order  as  one  passed  under  Section  130,  and 
we  have  little  doubt  that  Mr.  Lewis  never  meant  it  to  be 
so. 

Further  even  if  the  order  was  one  under  Section  130  the 
procedure  of  the  Court  appears  to  have  been  most  hasty  and 
harsh,  and  not  at  all  called  for  by  the  circumstances  of  tbe 
case.  We  can  find  no  substantial  foundation  for  the  plaintiff's 
pleader's  complaint  that  the  defendant  had  intentionally 
avoided  service  of  summons  as  a  witness.  He  had  repeatedly 
appeared  in  person  before,  and  this  ought  to  have  been 
borne  in  mind.  Again  he  had  produced  his  books  in  original 
for  the  inspection  of  the  plaintiff  in  pursuance  of  a  notice 
under  Section  131,  Civil  Procedure  Code,  given  by  the  latter 
and  had  kept  them  in  Court  for  three  days.  He  l<ad  taken  them 
back  with  the  Court's  knowledge  and  permission.  No  reference 
was  made  to  this  fact  by  the  plaintiff  or  the  Court  when  the 
order  under  Section  136  was  passed. 

Section  136  requires  to  be  worked  with  caution  and  should 
be  made  use  of  only  as  a  last  resort.  The  practice  of  the 
English  Courts  is,  and  it  is  always  proper,  to  make  the  order 
a  conditional  one  and  to  grant  a  little  further  time  for  com- 
pliance. Twycroft  v.  Grant,  W.  N.  75,  page  229;  DanielPs 
Chancery  Practice,  6th  Edition,  page  1851 ;  Khajah  Assenoolla 
V.  Khajah  Abdool  Aniz,  J.  L.  R.,  IX  Calc,  92:1  In  this  instance 
the  section  has  been  applied  absolutely  without  any  justification 
^ven  if  the 'application,  was  legal  which  it  wa-a  pot. 
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We  accept  the  appeal,  and,  settinjor  aside  the  decrees  of  the 
Coarts  below,  remand  the  case  to  the  Court  of  first  instance  to 
be  heard  and  decided  in  accordance  with  law  after  taking  all 
eyidence  produced  by  the  parties.  The  respondent  will  pay 
all  costs  op  to  dale. 

Appeal  allotoed. 


Rbvision  Side. 


No.  59. 

Before  Mr.    Justice    Reid. 

DAULAT  RAM,-(Dkfbndant),— PETITIONER, 

Versus 

RUP  LAL,-.(Pliintiff),-RBSPONDENT.  ) 

Case  No.  680  of  1898. 

Civil  Procedure  Oodey  1832,  Ssctiont  336,  337  A — Arrest  and  impriton" 
merU  in  execution  •/  d»cre« — Subsequent  application  stating  judgment' 
debtor'e  intention  to  apply  to  be  declared  an  insolvant^ Rejection  of  appli- 
eation-^niegal  confinement^Dureee. 

Whero  a  debtor,  on  being  arreeted  and  brought  before  a  Court  in 
exeeation  of  a  decree,  expresses  his  intention  to  apply  to  be  declared  an 
iifohrent,  tinder  Section  386  of  the  Civil  Procedure  Code,  the  Court  mast 
release  him  on  his  famishing  secnrity  to  appear  when  called  upon  and 
to  ^pplj  within  one  month  onder  Section  344  of  the  Code. 

Where,  however,  the  debtor  did  not  apply  under  Section  836  on 
being  first  brought  before  the  Coart,  but  made  such  application  after 
prooeedings  nnder  Section  337  A  had  terminated,  and  it  did  not  appear 
that  he  had  famished  the  requisite  secnrity. 

Held,  that,  without  holding  that  an  application  under  Section  336 
caoDot  under  any  circumstances  be  made  after  proceedings  under  Section 
837  A,  the  Court  in  the  present  case  was  not  'bound  to  release  the  peti- 
tioner, and  that  his  confinement  in  jail  was  not  illegal  by  reason  of  such 
application. 

Held,  therefore,  that  a  mortgage  and  bond  executed  by  such  debtor 
while  in  jail,  for  the  purpose  of  securing  his  release  were  not  void  on 
the  ground  of  duress. 

PsHtion  for  revision   of  the  order  of  R.   L,   Harris,   Esquire^ 
Divisional  Judge,  Derajat  Division,  dated  9th  February  1898. 

Ganpat  Rai,  for  petitioner. 

Krishen  Singh,  for  respondent. 

The  facts  of  the  case  appear  from  the  jadgment  delivered 

by 

Reid,  J.— a  decree  for  Rs.   700  was  passed  by  a  Mnnsif    ^th  Augt.  1898. 
against  the  petitioner  and  his  father  on  a  joint  promissory 
ntoe.    On  the  20th  March  1891,  the  decree-holder  applied  for 
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the  arrest  of  the  petitioner,   in  execntion,  and  a  warrant  re- 
tornable  on  the  4th  Jnlj  was  issaed. 

Od  the  ]  st  July  the  petitioner  applied  to  the  Subordi- 
nate Judge,  with  powers  of  a  District  Judge,  to  be  admitted 
to  bail,  the  warrant  containing  a  condition  that  no  bail  was 
to  be  taken. 

The  Subordinate  Judge  transferred  the  proceedings  to  his 
Court  and  passed  an  order  for  the  release  of  the  petitioner  on 
his  own  recognisances. 

On  the  4th  July  the  Court  found  that  the  petitioner  had 
concealed  property  to  defeat  execution,  and  committed  him  to 
jail  under  Section  337  A  2  (6)  of  the  Code  of  Civil  Procedure. 
On  the  same  day  the  petitioner  filed  a  petition  stating  his 
intention  to  apply  to  be  declared  an  insolvent.  This  petition 
was  apparently  under  Section  336  of  the  Code.  The  Court 
passed  an  order  thereon  declining  to  release  the  petitioner,  oq 
the  ground  that  the  previous  order  under  Section  337  was  not 
affected  by  the  application. 

On  the  22nd  July  the  petitioner  executed  the  mortga^ 
in  suit  for  Bs.  300  and  a  bond  for  Rs.  400  and  was  released  from 
jail. 

On  the  25th  August  he  applied  to  be  declared  an  in- 
solvent. 

The  first  question  is  whether  the  petitioner  was  in 
illegal  confinement  on  the  22nd  July. 

Where  a  debtor,  on  being  arrested  and  brought  before 
a  Court,  expresses  his  intention  to  apply  to  be  declared  an 
insolvent,  under  Section  336,  the  Court  must  release  him  on 
his  furnishing  security  to  appear  when  called  upon  and  (o 
apply  within  one  month  under  Section  344,  but  it  does  not 
appear  that  the  petitioner  furnished  such  security,  while  he 
certainly  did  not  apply  under  Section  336  on  being  first 
brought  before  the  Court.  On  the  contrary,  he  did  not  apply 
until  proceedings  under  Section  337  had  terminated.  Without 
holding  that  an  application  under  Section  336  cannot  under 
any  circumstances  be  made  after  proceedings  under  Section 
337,  I  do  not  think  that  the  Court  was  bound  to  release 
the  petitioner  and  that  his  confinement  in  jail  was  illegal, 
under  the  circumstances  above  stated.  Counsel  for  the 
petitioner  relies  on  a  passage  in  the  judgment  of  their 
Lordships  of  the  Privy  Council  in  Moung  Shoay  Att  v.  Ko 
Byaw^  I.  L,  £.,  I  OoZc.,  330,  to  the  effect  that,  although  lawful 
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imprisonment  for  a  civil  debt  is  not  coercion,  imprisonraent  in 
a  country,  where  there  is  no  settled  system  of  law  or  procedure, 
and  where  the  Judge  is  invested  with  arbitrary  powers,  is 
dnress  of  a  wholly  different  kind,  as  the  prisoner  neither 
knows  what  will  be  the  length  of  his  punishment,  nor  what 
amount  of  pain  or  misery  he  may  be  put  to.  This  reasoning 
may  have  applied  to  Burmah  in  1874,  but  certainly  could  not 
apply  to  this  Province  in  1891.  The  other  authorities  cited, 
Marriot  v.  'Hampton,  2  Smith's  Leading  Gases ,  Edition  V,  page 
356,  and  Banda  Ali  v.  Banspat  Singh,  L  L.  B,,  IV  All,  362, 
are  not  in  point.  In  the  former  it  was  held  that  money  after- 
wards discovered  not  to  have  been  due,  paid  under  compulsion 
of  legal  process,  could  not  be  recovered  in  an  action  for  money 
had  and  received,  and  in  the  latter  it  was  held  that  a  bond 
for  a  sum  decreed  by  a  Court  without  jurisdiction  was 
voidable^  as  executed  under  duress. 

Here  there    is     no   suggestion    that    the    Court    which 
passed  the  decree  did  so  without  jurisdiction. 

The  application  fails,  and  is  dismissed  with  costs. 

Application  dismissed. 


No.  60. 

Before  Mr.  Justice  Chatter ji  and  Mr.  Justice  Anderson. 

PATEH  ALI  SHAH  AND  ANOTHER,— (Defendants)  ,— 
APPELLANTS, 

Verstis  \  Affellati  Side. 

MIRAN  BAKHSH,—(PLAiNTirp),— RESPONDENT. 
Case  No.  959  of  1897. 

Promissory  noU — Consideration — Inequitable  bargain — Burden  of 
Iproof. 

In  ik  suit  by  plaintiff  to  recover  from  defendant  No.  I  and  his  wife 
a  8om  of  Bs.  10,000  principal  and  Rs.  2,400  interest  on  a  promissory  note 
porporting  to  be  executed  by  both  defendants  on  the  29th  Noyerober  1895, 
payable  six  months  after  date,  defendant  No.  I  Tfhile  admitting 
execation,  pleaded  that  after  he  had  attained  majority  his  extravagance 
had  necessitated  his  estate  being  again  put  under  the  Court  of  Wards  j 
that  after  the  time  the  debt  tt as  contracted  he  was  living  on  a  small 
monthly  allowance  of  Rs.  160,  which  was  inadequate  for  his  wants ;  that 
he  cast  abont  for  a  loan,  and  that  plaintiff,  whom  he  described  as  an  astute 
lawyer's  olerk,  caught  him  in  his  meshes  and  got  him  to  execute  the  note 
for  a  grossly  inadequate  consideration.  It  was,  therefore,  urged  on  his 
behalf  that  the  doctrine  of  the  English  Court  of  Chancery  in  the  case  of 
expectant  heirs  and  necessitous  persons  should  be  applied,  and  a  decree 
passed  merely  for  what  he  had  actually  received,  with  rtasonable  interest 
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thereon.  It  appeared  that  defendant  No.  I  was  a  well  grown  and 
mature  man  of  aboat  thirty,  who  hskd  already  sncoeeded  to  a  large  estate, 
and  that,  though  addicted  to  extravagance  and  debauchery,  he  was  not 
a  person  of  weak  mental  capacity,  or  in  any  state  of  mental  or  bodily 
^  distress,  or  each  necessity  as  made  him  incapable  of  weighing  tho 
oonseqaenoes  of  the  transaction  into  which  he  was  entering  with  the 
plaintiff  with  whom  he  had  had  no  previous  dealings. 

Heldy  that  under  tho  abore  circumstances  defendant  No.  I  could 
not  be  placed  in  the  category  of  those  incapable  of  protecting  themselTOS, 
and  that  the  case  must,  therefore,  be  treated  as  an  ordinary  case  of 
debtor  and  creditor,  the  onn»  of  proof  of  all  the  disputed  facts  being", 
on  the  pleadings,  upon  defendant  No.  I. 

Held,  further,  that  there  is  an  equity  founded  upon  the  gross  in* 
adequacy  of  consideration,  but  it  can  only  be  when  the  inadequacy  is  sueh. 
as  to  involve  the  conclusion  that  the  party  either  did  not  understand 
what  he  was  about  or  was  the  victim  of  some  imposition. 

Foundy  upon  the  evidence,  that  defendant  No.  I  has  failed  to 
prove  his  allegations. 

A  plea  by  defendant  No.  II  that  she  had  never  executed  the 
promissory  note  or  put  her  mark  on  it,  or  received  consideration  in  respect 
thereof,  founds  not  established. 

First  appeal  from  the  ard^r  of  Pandit  Eari  Kishen  Kaul,  District 
Judge,  Lahore,  dated  I2th  July  1897. 

Madan  Gopal,  for  appellcmts. 

Browne,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

3rd  July  1898.  Chatterji,  J. — This  is  a  suit  by  the  plaintiff,  a  native  of 

Lahore,  to  recover  from  the  defendant,  Fateh  Ali  Shah,  a 
rais  of  Maltan,  and  his  wife,  Massammat  Lalan  Bibi,  the  sum 
of  Rs.  10,000  principal  and  Bs.  2,400  interest,  on  a  promissory- 
note  purporting  to  be  executed  by  both  on  29th  November 
1895,  payable  six  months  after  date.  Before  the  execution  of 
this  note  the  first  defendant  wrote  another  payable  on  demand 
in  plaintiff's  favour  on  28th  October  1895  for  Rs.  6,000,  tho 
consideration  for  which  is  alleged  to  have  been  jewels, 
specified  in  a  receipt,  page  iv,  worth  Rs.  5,000,  and  a  cheque  on 
the  Punjab  Banking  Company  for  Rs.  1,000.  This  note  with 
Bs.  3,000  worth  of  jewellery,  as  per  detail  in  receipt,  page  viii, 
and  another  cheque  for  Rs.  1,000  on  the  same  Bank  is  said 
to  form  the  consideration  for  the  note  sued  on. 

The  first  defendant  admits  the  execution  of  the 
promissory  note  of  29th  November,  as  well  as  the  previous 
one  of  28th  October,  and  the  receipts  above  mentioned,  and  the 
letters   and   other   documents   produced  by  the   plaintiff  ia 
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sopport  of  His  claim,  but  alleges  that  on  the  first  occasion 
he  received  jewels  worth  Rs.  1,000  only  instead  of  Rs.  6,000, 
and  on  the  second  occasion  jewels  worth  Rs.  600  in  place  of 
Rs.  3,000.  He  admitted  receipt  of  the  two  cash  items  of  Rs. 
1,000  each,  thus  making  up  the  total  consideration  to  be  • 
Rs.  3,600.  The  second  defendant  denied  having  executed  the 
promissory  note  sued  on  or  put  her  mark  on  any  of  the  other 
documents  filed  by  the  plaintiff  purporting  to  bear  it.  The 
first  defendant  stated  that  he  had  put  on  the  marks  for  his 
wife  at  the  plaintiff's  request. 

The  issues  were — (I)  did  defendant  No.  II  Mussammat 
Lalan  Bibi  execute  the  note  for  consideration  received  ?  (2) 
Whether  defendant  No.  I  received  full  consideration  ? 

The  first  Court  found  both  issues  in  plaintiff's  favour  and 
'decreed  the  suit     The  defendants  appeal. 

The  argument  of  appellants  was  that  defendant  No.  I  was 
a  man  of  wealth,  who  on  attaining  majority  had  contracted 
large  debt^s  which  had  necessitated  his  estate  being  again 
pat  under  the  Court  of  Wards,  that  at  the  time  the  present 
note  was  executed  he  was  living  on  a  small  monthly  allowance 
of  Rb,  160,  which  was  inadequate  for  his  wants,  that  he  cast 
about  for  a  loan  from  somewhere,  and  the  plaintiff,  an  astute 
ex-lawyer's  clerk,  caught  him  in  his  meshes  and  got  him  to 
execute  the  note  for  a  grossly  inadequate  consideration. 
Counsel  urged  that  defendant  from  his  habits  was  reckless  and 
improvident,  and  agreed  to  whatever  was  proposed  in  order 
to  meet  his  present  wants,  that  the  doi;trines  of  the  English 
Court  of  Chancery  in  the  case  of  expectant  heirs  and  neces- 
sitous persons  shonld  be  applied  to  give  his  client  relief,  and 
that  the  contract  should  be  narrowly  scratinized  and  a  decree 
passed  for  what  was  actually  received,  with  reasonable  interest 
tbereon.  He  denied  that  Mussammat  Lai  an  Bibi's  execution 
of  the  note  was  proved.  Finally,  he  contended  that  the 
evidence  fully  established  his  client's  allegation  that  only 
Rs.  3,600  were  received  in  jewellery  and  cash. 

The  points  for  determination  in  this  appeal  appear  to  be — 

(1)  whether  the  female  defendant  executed  the  note 
sued  on ;  and 

(2)  what  consideration  was  paid  for  the  note  ? 

(3)  whether,  if  the  full  consideration  stated  in  the  note 
was  not  paid,  that  which  was  actually  paid  was  so 
grossly  inadequate  as  to  justify  th^  setting  aside 
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of  the  contract  as  an  nnconscionable  bargain  and, 
if  80,  what  relief  should  be  granted  to  the  plaintiff  ? 

Except  in  regard  to  the  female  defendant,  who  denies 
executioD,  which  most  therefore  be  proved  by  the  plaintiff, 
the  onui  of  proof  of  all  contested  matters  appears,  on  the 
pleadings,  to  rest  on  the  defence.  The  promissory  note  imports 
consideration,  and  if  strict  proof  is  not  given  of  the  facts 
alleged  by  the  defendant,  Fateh  Ali  Shah,  plaintiff  mnst  get  a 
full  decree. 

Cases  in  which  relief  is  given  by  Courts  of  Equity  to 
debtors  by  setting  aside  their  contract  may  be  roughly  divided 
iuto  two  classes,  (I)  cases  in  which,  in  consideration  of  the 
relations  between  the  parties  to  the  contract,  or  physical  or  moral 
conditions  which  place  the  creditor  in  a  position  of  nndu^ 
superiority  over  the  debtor,  the  former  is  required  to  satisfy 
the  Court  that  he  has  acted  with  perfect  good  faith  and 
fairness,  the  contract  being  at  the  outset  looked  upon  with 
suspicion ;  (2)  those  in  which  without  proof  of  the  above  cir- 
cumstances the  contract  is  shown  by  the  evidence  to  be  so 
extortionate  and  so  hard  on  the  debtor  as  to  shock  the  con- 
science, and  to  throw  doubt  on  the  free  consent  of  the  debtor 
^  to  the  terms.      In  the  former  the  onus  of  proving  the  validity 

of  the  contract  is  thrown  on  the  creditor  from  the  beginning. 
In  the  latter,  the  equitable  jurisdiction  of  the  Court  comes 
into  play  only  after  the  debtor  has  established  his  allegations 
nnless  upon  the  admissions  in  the  pleadings  he  is  discharged 
from  this  burden. 

In  onr  opinion  the  present  case  does  not  come  nnder 
the  former  category.  The  defendant,  Fateh  Ali  Shah,  was 
not  in  the  position  of  a  young  heir  expectant  or  reversioner. 
He  was  a  well  grown  and  mature  man  of  about  thirty,  who  had 
already  succeeded  to  a  large  estate.  His  mental  capacity  is 
not  shown  to  be  weak.  He  had  on  attaining  majority  wasted 
large  sums  in  extravagance  and  debauchery,  and  contracted 
heavy  debts  which  necessitated  his  estate  being  again  placed 
in  charge  of  the  Court  of  Wards.  This  had  its  use  in  teaching 
him  a  lesson  on  the  consequences  of  such  a  life  as  he  had  led 
and  should  have  warned  him  against  the  dangers  of  reckless 
borrowing.  He  was  literate  and  well  able  to  understand 
business.  He  was  not  in  any  state  of  mental  or  bodily  distress, 
or  such  necessity  as  made  him  incapable  of  weighing  the 
conseqnences  of  the  transaction  he  was  entering  into  with  the 
plaintiff.    The  latter  had  no  previons  dealings  with  him,  and 
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had  been  introduced  to  him  only  a  few  days  before.  The 
exact  cironmstances  under  which  the  parties  came  together  are 
explained  by  the  plaintiff,  and  defendant  has  not  alleged  or  prov- 
ed anything  to  the  contrary.  A.s  regards  the  plaintiff  nothing 
particularly  damaging  was  proved  against  him.  He  had  been 
for  a  considerable  time  a  lawyer's  clerk,  bat  though  he  went 
into  the  witness  box- and  gave  a  full  account  of  the  transaction, 
nothing  particularly  damaging  to  his  credit  was  brought  out 
by  the  cros^-examination.  He  may  be  a  sharp  and  clever  man 
of  business,  well  able  and  ready  to  push  his  interests  at  the 
expense  of  others,  but  ho  has  latterly  held  fairly  respectable 
positions  in  life.  There  is  nothing  to  show  that  he  held  a 
position  of  undue  advantage  with  reference  to  the  defendant 
Fateh  Ali  Shah.  The  latter  was  not  in  any  necessitous 
.condition  such  as  made  him  incapable  of  protecting  his  own 
interests.  He  did  not  owe  any  money  to  plaintiff  before,  nor 
is  it  shown  that  there  were  debts  due  to  others  which  he  was 
pressed  to  discharge,  and  which  compelled  him  to  agree 
to  plaintiff's  hard  conditions.  His  case  is  different  from  that 
of  the  mei-chant  or  tradesman  in  difficulties  who,  in  order  to 
save  his  credit,  borrows  money  on  rainous  terms,  or  of  a  person 
already  deeply  involved,  who  agrees  to  anything  that  his 
creditor  proposes  to  avoid  exposure,  or  to  stave  off  his  present 
difficulties.  All  that  is  alleged  is  that  his  estate  being  in  the 
hands  of  the  Court  and  his  monthly  allowance  small  he  was 
anxious  for  a  loan  in  order  to  gratify  his  taste  for  luxurious 
living.  This  fact  alone  does  not  place  him  in  the  category 
of  those  incapable  of  pr6tecting  themselves,  whose 
interests  are  jealously  regarded  by  the  Courts  and 
dealings  with  whom  have  to  be  shown  to  be  fair  and  above 
board  by  the  creditor  at  the  outset.  We  hold  therefore  that 
the  case  must  be  treated  as  an  ordinary  case  of  debtor  and 
creditor,  and  that  the  onus  of  proof  of  all  the  disputed  facts  is, 
on  the  pleadings,  on  the  defendant  Fateh  Ali  Shah.  Moti, 
Gulah  Chand^  ^c.  v.  Mahomed  Mehdi,  Tharia  Tovmi,  7.  L.  JK., 
XX  Bom.j  367,  is  clearly  distinguishable. 

We  propose  first  to  briefly  consider  the  evidence  with 
reference  to  the  male  defendant,  and  to  take  up  the  case  as 
regards  the  female  defendant  last. 

There  is  a  formidable  mass  of  documentary  evidence 
against  the  defendant  complete  in  every  respect.  In  fact  the 
completeness  is  used  as  an  argument,  possibly  not  without 
some  show  of  reason,  against  the  plaintiff.  Bot  nothing 
tangible  can  be  inferred  from  this  to  the  plaintiff's  detriment^ 
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while  legally  the  defendant  has  to  discharge  the  burden  of 
showing  them  to  be  wrong.  In  proof  of  the  first  loan,  there 
are — the  promissory  note,  page  v,  and  the  receipt,  page  iv,  and 
the  letter,  page  vi ;  of  the  second,  the  promissory  note,  page  i,  the 
receipt,  page  viii,  and  the  endorsement  on  the  old  note,  and  the 
letters,  page  ix  and  page  x.  There  are  two  other  letters,  page  iii 
and  page  vii,  which  also  corroborate  the  plaintifE*s  story.  The 
first  asks  for  the  loan  of  Rs.  6,000,  and  admits  that  jewels 
worth  Rs.  5,000  have  been  inspected  and  approved.  The 
second  admits  the  first  loan,  and  makes  proposals  for  the 
second.  In  addition  to  these  the  letter,  page  xi,  dated  12th  July 
1896,  after  the  note  sued  on  had  fallen  dne  and  about  seven 
months  after  the  last  of  the  transactions,  seems  completely  to 
refate  the  defendants'  allegation.  There  is  no  adeqnate  ex* 
planation  why  he  did  not  then  repudiate  his  liability  if  his 
present  story  is  true.  Similarly  the  telegram,  page  xiii,  sent 
to  plaintiff  after  the  institution  of  the  case  goes  some  way  to 
strengthen  the  plaintiff's  case. 

Against  this  mass  of  documentary  evidence,  all  admitted  to 
be  genuine,  defendant  has  nothing  to  oppose  but  the  oral 
testimony  of  a  few  servants,  descendants  or  friends.  This 
evidence  has  been  minutely  and  carefully  criticised  by  the 
District  Judge,  and  we  substantially  agree  with  his  remarks. 
It  is  absolutely  impossible  to  rely  on  it  and  to  hold  that  the 
defendants'  allegation  that  only  Rs.  1,500  worth  of  jewellery 
was  given,  and  that  plaintiff  promised  not  to  exact  more  if  pay- 
ment was  punctually  made. 

The  plaintiff  has  on  his  side  produced  oral  evidence  of  the 
loan  transactions  which  the  District  Judge  considers  superior 
in  quality.  We  also  agree  in  this  opinion,  supported  as  it  is  by 
the  documentary  evidence.  There  is  absolutely  no  trace  in  the 
whole  evidence  of  anything  to  lend  support  to  the  defendants* 
story.  Plaintiff  offered  himself  as  a  witness  in  his  case,  but 
defendant  did  not  do  so,  though  he  was  examined  before  the 
issues  were  framed. 

There  is  little  doubt  that  the  plaintiff  made  a  very  hand- 
some profit  out  of  the  loan  transactions,  but  unless  the  defend- 
ants' allegation  is  established  in  fact  we  have  no  power  to 
interfere  with  the  contract.  If  the  defendant  has  taken  jewels 
at  much  above  their  value  because  he  wanted  them  and  could 
not  have  them  on  other  terms  he  has  no  claim  to  ask  the  Court 
U}  relieve  him  of  the  consequences  of  his  deliberate  act  There 
.  is  ah  equity  founded  upon  the  gross  inadequacy  of  consideratioo. 
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but  it  can  only  be  when  the  inadeqaaoy  is  such  as  to  involTe 
the  conclnsion  that  the  party  either  did  not  understand  what 
be  was  about,  or  was  the  victim  of  some  imposition,  per  Lord 
Weitbury  in  Tennant  v.  Tennanf$,  L.  B.  L  (P.  C.,)  Ap.  6.  This 
is  not  proved  to  be  the  case  here.  The  appeal  of  this  defendant 
must  therefore  fail. 

As  regards  the  female  defendant  we  have,  on  the  whole, 
no  sufficient  ground  to  differ  from  the  view  of  the  lower 
Court.  The  evidence  in  support  of  her  presence  is  ample,  if  it 
is  believed.  The  letter,  page  vii,  corroborates  the  plaintiff's 
story.  There  is  some  discrepancy  in  the  evidence  as  to  her 
being  in  parda  ;  but  as  it  is  admitted  that  she  was  a  courtezan 
before  her  marriage  with  Fateh  Ali  Shah,  her  presence  is  not 
at  all  extraordinary.  The  jewels  were  probably  approved  by 
ber  as  letter,  page  iii,  says.  The  story  of  her  husband  forging 
ber  mark  on  all  the  documents  bearing  it  is  incredible.  De- 
fendants' evidence,  as  already  stated,  is  practically  worthless. 
It  is  to  be  noted  that  Mussammat  Lalan  Bibi  never  went  into 
the  witness  box  and  denied  her  presence  at  Lahore,  or  her 
marks.  Having  regard  to  her  antecedents  there  is  no  reason  to 
doubt  that  she  was  well  able  to  look  after  her  own  interests, 
and  there  is  no  objection  that  her  consent  was  improperly 
obtained. 

The  appeal  is  dismissed  with  costs. 

For  reasons  given  in  the  judgment  of  the  District  Judge 
we  decline  to  allow  any  further  interest,  and  dismiss  plaintiff's 
cross-objection  with  costs. 

Appeal  ditmisied. 

No.  61. 

Before  Mr.  Justice  Chatterji  and  Mr,  Justice  Gordon 
Walker. 
SHAMAN  AND  OTHERS,— (Plaintiffs),— APPELLANTS,  \ 

^«^*««  [APFItLAT.    BIDI. 

SARDHA  AND  OTHERS,— (Dbpbndints),—  ) 

RESPONDENTS. 
Case  No.  520  of  1896. 

Cu9tom'^Ali0naUon-'E$eh$at— Right  of  proprietary  body    to    contest 
mlimation  by  widow  of  childU$s  proprietor-^Kangra  DiMtrict-^Right  to  $ue. 

Found,  th&t  there  is  oo  oustom  by  which,  in  the  Kangra  Diatriot,  the 
•state  of  a  childless  proprietor  escheats  (after  the  death  of  the  widow  of 
snch  proprietor)  to  the  village  conunuaity  op  the  ownors  of  the  sab-di  vi- 
sion in  whifh  the  land  Is  situate. 
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Albhongh  under  the  existing  revenue  aysfcem  two  ingredienU  at 
jointness  have  been  introduced  among  artificially  created  Tillage 
commanities,  v>«.,  (i)  joint  right  in  the  waste  attached  to  each  village,  and 
OiJ  joint  liability  for  the  revenue  assessed  on  the  village,  the  right  of 
escheat  is  not  a  necessary  conseqaence  of  such  jointness,  nor  has  it  be«n 
declared  to  be  so  by  any  statutory  provision. 

Held,  further,  that  even  if  by  custom  the  widow  of  a  childless  pro- 
prietor was  incompetent  to  alien  ate,  or  to  give  a  valid  title,  except  for 
necessity,  it  was  not  open  to  one  who  was  not  a  reversioner  to  sue  to  set 
aside  her  act,  and  that  in  such  a  case  the  plaintiffs  must  sueoeed  on  the 
strength  of  his  own  title  and  cannot  derive  help  from  the  widow's  incapa- 
city to  alienate. 

The  question  as  to  the  roveriionary  rights  of  the  proprietary  body  in 
such  cases  discussed  historically  by  Chatter ji^  J, 

Further  appeal  from  the  order  of  0,  P.  Bird,  Esquire^   Divisional 
Judge,  Hoshiarpur  Divvtion,  dated  ^th  Jjtnuary  1896. 

Lai  Chand,  for  appellants. 

Jaisbi  Ram,  for  respondents. 

The  facts  of  the  case  sufficiently  appear  from  the  judg- 
ment of  the  Court  delivered  by 

lOth  June  1898.  OHiTTEBJr,  J.— This  appeal  and  No.  521  of  1896  are  closely 

connected  and    practically    the    same    points   arise   in  both 
They  will  therefore  be  disposed  of  by  one  judgment. 

The  material  facts  appear  from  the  judgment  o£  the  Court 
of  first  instance.  It  is  only  necessary  to  note  that  in  this 
appeal  the  subject  of  dispute  is  land  sold  to  Sardha,  respondent , 
by  Mussammat  Bhandejo,  deceased,  widow  of  Mussammat 
Ambo's  husband's  brother,  and  in  appeal  No.  521,  land  gifted 
by  Mussammat  Ambo  to  Kharku,  respondent.  The  plainti£Es 
in  both  cases  are  the  proprietors  of  tika  Panditehr  in  mausa 
Passu,  tahsil  and  District  Eangra. 

The  plaintiffs  claim  declaratory  decrees  to  the  effect  that 
the  alienations  by  the  widows  would  not  effect  their  reversion- 
ary right  to  the  lands  alienated  on  the  deaths  of  the  widows, 
alleging  that  they  are  by  law  and  custom  entitled  to  succeed  to 
the  lands,  as  there  are  no  heirs  of  the  women's  husbands.  The  - 
substantial  contentions  on  the  part  of  the  defendants  are 
(I)  that  the  plaintiffs  have  no  vested  right  of  escheat  and  'have 
therefore  no  locus  standi  to  sue,  and  (2)  that  the  widows  in  the 
absence  of  heirs  of  their  husbands  have  uncontrolled  power  of 
alienation  under  the  Riwaj-i-am, 

The  first  Court  found  that  plaintiffs  have  the  right  of 
escheat  by  custom,  and  that  the  Biwa/'-i-am  only  permits  gift* 
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bnt  not  other  kinds  of  transfer.  It  npheld  a  gift  made  by, 
Mnssamraat  Ambo  in  favour  of  one  Shansa  and  dismissed  the 
plaintifE's  snit  in  regard  to  it  which  was  jointly  tried  with 
the  cases  under  appeal  on  this  ground  and  plaintiffs  did  not 
carry  that  case  any  further.  But  it  set  aside  the  gift  in  favour 
of  Kharku  on  the  ground  that  the  gift  was  not  admitted  by 
Massammat  Ambo  and  the  possession  of  the  donee  was  not 
shown  by  the  revenue  papers. 

The  Divisional  Judge  after  remanding  the  cases  for  a  fur- 
ther inquiry  into  custom  found,  in  concurrence  with  the  return 
of  the  officer  who  made  the  investigation,  that  the  plaintiffs 
had  failed  to  prove  that  the  lands  revert  to  them  as  owners  of 
the  iika  in  which  they  are  situate,  and  that  the  custom  is 
correctly  recorded  in  the  lliwaj-i-am,  transfers  for  value  being 
a  fortiori  valid  when  gifts  are  permitted.  He  held  the  gift  to 
Kharku  was  complete . 

Appellants'  counsel  directed  his  argument  to  establish 
two  main  points  :  First,  he  maintained  that  under  circum- 
stances, like  the  present,  the  proprietory  body  of  the  village  or 
of  the  sub-division  in  which  tho  land  is  situate  are,  by  the 
general  custom  of  the  Punjab,  entitled  to  succeed  on  the  death 
of  the  widow,  and  that  they  have  in  consequence  a  sufficient 
loc%L8  standi  to  contest  the  widow's  alienation;  secondly,  he 
insisted  that  the  limitations  upon  the  widow's  estate  are  the 
very  substance  of  its  nature  and  not  merely  imposed  for  the 
benefit  of  reversioners,  and  that  they  exist  fully  even  if  there 
are  no  heirs  at  all.  He  quoted  numerous  authorities  in  support 
of  both  positions  and  challenged  the  correctness  of  the  entry 
in  the  BitoaJ'i'am. 

With  reference  to  tho  first  point  we  are  unable  to  accede 
to  the  contention  that  there  is  a  universal  custom  of  the  kind 
mentioned  in  the  Punjab.  The  authorities  on  the  subject  are 
conflicting.  They  are  all  collected  and  reviewed  in  No.  77, 
Punjab  liecordf  1896,  and  the  conclusion  arrived  at  was  that  no 
such  general  rule  could  be  laid  down.  Counsel  insists  that 
this  is  an  error,  but  we  are  unable  to  agree  with  him.  Ad- 
mittedly the  authorities  are  not  agreed  on  the  point  and 
opinions  in  support  of  appellants'  view  are  opposed  by  others 
entitled  to  equal  weight  affirming  the  contrary.  It  appears  to 
ns  difficult  to  lay  down  a  rule  of  general  application  in  a  matter 
of  this  kind  merely  upon  d  priori  grounds.  Much  would  depend 
npon  the  facts  of  each  case  and  the  constitution  of  the  village. 
In  a  village  held  on  a  strictly  tribal  tenure,  or  in  which  the 
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community  is  a  compact  one,  tfee  probability  is  tbat  heirless 
land  -wotild  be  taken  possession  of  by  the  tribesmen  or  the 
community,  and  that  strangers  woald  be  excluded-  It  would 
perhaps  be  reasonable  to  presume  even  in  the  absence  of 
actual  instances  that  in  the  past  and  particularly  in  unsettled 
times  they  were  able  to  assert  and  enforce  this  right  with  the 
support  of  public  opinion  and  if  necessary  by  physical  force. 
The  right  of  escheat  would  have  an  historical  foundation  in 
such  communities.  But  no  such  inference  can  be  drawn 
where  the  proprietors  are  a  heterogeneous  body  and  where 
possession  is  essentially  the  measure  of  right.  Here  the 
right  of  escheat  ought  to  be  affirmatively  established  by  cogent 
evidence.  It  would  not  always  be  safe  to  assume  the  existence 
of  such  right  merely  because  under  the  existing  revenue 
Hystem  there  is  a  joint  liability  for  revenue  or  where  such  land 
exists,  because  there  is  some  common  waste  land  for  pasture 
and  other  purposes.  In  many  cases  as  shown  in  No.  77,  Funjab 
Jteeord,  1896,  it  was  found  on  actual  inquiry  that  the  right  did 
not  exist.  Considering  the  diverse  character  of  village  tenures 
in  this  Province,  it  is  obviously  unsafe  to  formulate  a  general 
rule  on  the  subject  of  escheats  to  village  proprietors.  We 
therefore  see  no  good  reason  to  differ  from  the  view  taken  in 
the  case  above  cited. 

Further  even  if  it  could  be  held  on  the  strength  of  the 
authorities  cited  by  appellants  that  the  custom  of  escheat  set 
up  by  them  can  be  presumed  to  exist  in  certain  parts  of  the 
Province  it  would  be  impossible  to  extend  the  presumption  to 
villages  in  the  hills  of  Eastern  Punjab.  Land  in  the  Eangra 
District  is  not  ordinarily  held  on  tribal  principles,  and  a  village 
community  there  is  something  very  different  from  a  village 
community  in  the  plains.  In  theory  a  Punjab  village*  is  ordi- 
narily a  piece  of  land  originally  waste  acquired  l?y  conquest, 
purchase  or  other  manner  and  settled  upon  and  brought  under 
cultivation  by  one  or  more  members  of  a  single  tribe,  or  by  a 
number  of  persons  or  families  belonging  to  two  or  more  tribes 
associated  for  this  purpose.  The  entire  proprietory  right 
belongs  to  the  founders  or  their  descendants  subject  to  pay- 
ment of  revenue  dues  to  the  ruling  power.  In  the  hills  before 
the  advent  of  British  rule  each  Raja  was  theoretically  the 
landlord  of  the  entire  area  included  within  his  raf  or  princi- 
pality. He  was  as  it  were  the  manorial  lord  of  the  whole 
country.  He  was  the  acknowledged  fountain  of  all  rights  in 
the  soil  and  no  tenure  was  complete  without  investiture  from 
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bim.  This  distinction  is  tho  key  to  the  proper  anderstanding 
of  the  hill  tenures.  The  difference  between  a  village  or 
mauza  in  the  plains  and  one  in  the  hills  is  also  rery  well 
marked.  To  quote  the  words  of  Mr.  (now  Sir  James)  Ljall : 
''  In  the  plains  the  boundaries  of  a  mauza  are  the  boundaries  of 
**  a  property,  but  in  the  hills  the  boundaries  have  no  more  to 
"  do  with  property  than  have  those  of  a  parish  in  England  at 
**  the  present  day,  and  as  parishes  grew  out  of  one  person 
'•  taking  tho  tithes  so  these  mauzas  or  circuits  seem  to  have 
"'  grown  out  of  one  man  for  a  length  of  time  collecting  the 
*'  land  rents  either  as  an  agent  or  an  assignee  of  Government 

" The  circuit  as  regards  its  waste  lands  was  a 

"  mere  arbitrary  and  loosely  defined  division  of  the  principality. 
'*  As  regards  its  cultivated  lands  it  was  a  chance  collection  of 
*'  independent  family  holdings."  As  regards  individual  hold- 
ings,  the  highest  form  of  property  recognised  in  the  hills  was 
the  hereditary  right  of  cultivation,  tcarisi.  This  right  was 
conferred  by  a  deed  of  grant  ovpaita  from  the  Baja.  A  patta 
-was  never  granted  for  a  whole  village  or  for  a  whole  hamlet, 
nor  for  a  block  of  country  containing  waste  as  well  as  arable 
land,  but  always  for  specified  fields  or  culturable  plots  alone  of 
which  not  only  the  rent  but  the  name  and  area  were  specifically 
entered  on  the  deed,  and  the  grantee  ostensibly  acquired  no 
title  beyond  the  four  corners  of  his  patta  (Gazetteer  of  the 
Kangra  District,  pages  105, 106).    Mr.  Lyall  thus  describes  this 

class  of  landholders  *' The  landholder  was  rather  a 

'*  crown  tenant  than  a  landlord.    He  called  his  right  a  uarisi 
."or  inheritance,  not  a  ma Zi^i  or  lordship,  and  the  same  term 
**  applied  to  every  kind  of  interest  held  of  the  Baja  ....'' 
(Settlement  Report,  page  22). 

This  was  the  condition  of  the  land  tenures  before  the 
British  conquest.  The  consequences  that  ensued  upon  the 
sabstitution  of  British  for  native  rule  are  thus  summarized 
in  the  Gazetteer :  "  The  introduction  of  the  British  rule  was 
"  immediately  followed  by  a  settlement  of  the  land  revenue 
"  upon  principles  imported  from  the  plain  country  of  tho 
•*  North-Western  Provinces.  Under  the  transforming  hand  of 
^'  the  officer,  who  conducted  the  settlement,  the  loose  circuits 
**  of  the  Rajas  became  estates  in  a  technical  sense,  %.e.,  revenue- 
"  paying  units.  Boundaries  were  set  up  defining  the  limits 
*^  of  villages  and  (south  of  the  Beas)  of  hamlets,  in  the  waste, 
**  and  of  the  areas  thus  defined  the  holders  of  the  cultivated 
"  plots  were  declared  to  be  joint  proprietors  in  the  sense  in 
**  which  that  term  is  used  in  the  plains.    lo  other  words,  the 
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**  body  of  landholders  in  each  circait  were  converted  into  a 
"  proprietary  community,  each  sharer  in  which  was  proprietor 
'*  of  his  own  holding  and  co-proprietor  with  his  fellows  in  the 
'^  waste.  Moreover  the  whole  area  of  the  district,  waste  as  well 
*'  as  cultivated,  was  included  in  the  village  boundaries  then  for 

*'  the  first  time  laid  down as  a  natural  corollary 

**"  to  this,  when  the  time  came  for  assessment  the  revenue  of 
*'  each  circuit  was  assessed  as  a  lump  sum  for  the  payment  of 
**  which  the  whole  body  of  landholders  became  jointly  responsi- 
**  ble  during  the  term  of  settlement.  Great  as  this  revolution 
^^  was,  it  appears  to  have  been  quietly  acquiesced  ic  by  the 
'*  people  who  indeed  were  considerable  gainers  by  the  innovation 
'^  for  with  the  right  of  property  acquired  in  the  waste  the 
**  village  communities  received  by  way  of  compensation  for  the 
'-  imposed  responsibility,  the  right  to  collect  and  divide  among 
*'  themselves  certain  items  of  income  arising  from  it,  which 
*•  formerly  were  included  in  the  regular  land  rents  in  the 
'^annaal  collections  made  by  the  State.  In  the  changes  thus 
"  efEected  the  individual  holdings  of  the  cultivated  land  alone 
'*  remained  unmodified.  Upon  these  the  effect  of  the  settlement 
*'  proceedings  was  to  confirm  the  tenure,  making  it  de  jure  as 
"well  as  de/ac^o  proprietary  .  .  .  .  "  (pages  112,  113). 

The  foregoing  extracts  show  in  our  opinion  the  futility  of 
the  contention  that  in  the  Kangra  District  by  custom  the 
estate  of  a  childless  proprietor  escheats  to  the  village  commun- 
ity or  the  owners  of  the  sub-division  in  which  the  land  is 
situate.  There  was  formerly  no  ownership,  no  village  com- 
munity. There  could  therefore  be  no  escheat  to  the  latter,  and ' 
if  there  was  any  escheat  at  all  it  must  have  been  to  the  Raja 
or  ruling  authority.  The  claim  of  the  plaintiffs  has  no 
historical  foundation,  but  is  one  unknown  to  the  country  and 
supported  by  false  analogies  drawn  from  tenures  prevailing 
elsewhere,  the  features  of  which  are  wholly  dissimilar.  It  is 
true  that  under  the  existing  revenue  system  two  ingredients  of 
jointness  have  been  introduced  among  these  artificially  created 
village  communities — (1)  joint  right  in  the  waste  assigned 
to  each  village,  (2)  joint  liability  for  the  revenue  assessed  on 
the  village.  But  the  right  of  escheat  is  not  a  necessary  con- 
sequence of  this  jointness,  nor  has  it  been  declared  to  be  so  by 
any  statutory  provision. 

We  are  of  opinion  therefore  that  there  is  no  presumption 
whatever  in  favour  of  the  right  claimed  by  the  plaintiffs  in 
this  case)  and  that  the  authorities  cited,  even  if  they  are  oorrect^ 
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have  no  application  to  that  part  of  the  country  "where  the 
disputed  land  is  situate.  We  are,  therefore,  unable  to  accede  to 
connsers  prayer  that  the  question  might  be  referred  to  a  Full 
Bench.  Plaintiffs  are  bound  to  aflBrmatively  prove  the  right 
of  escheat  by  reliable  legal  evidence. 

That  villatce  proprietors  in  the  hills  have,  since  the  intro- 
dnction  of  the  British  revenue  settlements,  been  allowed  to 
take  possession  of  lands  of  heirless  owners  in  some  instances 
may  bo  admitted.  The  areas  would  ordinarily  be  small,  and 
the  crown  seldom  cares  to  enforce  its  right  of  escheat  as  it 
rarely  likes  to  take  upon  itself  the  direct  management  of  land. 
Such  cases  prove  nothing  in  favour  of  the  plaintiffs,  and  in 
fact  sufficient  time  has  not  elapsed  since  the  advent  of  British 
rule  for  a  new  custom  of  this  kind,  foreign  to  the  traditions 
and  institutions  of  the  people  to  grow  up  and  acquire  a  binding 
effect  over  the  whole  community.  The  instances  adduced  by 
the  plaintiff  therefore  hardly  merit  a  detailed  notice,  and 
though  counsel  have  discnssed  them  at  considerable  length  a 
bfief  examination  of  them  will  suffice. 

The  first  two  witnesses  of  the  plaintiffs,  Mansukh,  Lam- 
bardar,  and  Fakiria  simply  say  that  t)ie  heirless  land  reverts  to 
the  tika,  and  quote  two  instances,  one  from  Rehlu  and  the 
•  other  from  Sidhbari.  These  are  not  in  point.  They  also  say 
that  a  widow  without  reversioners  can  be  restrained  from 
making  alienatiqns  without  necessity  by  the  owners  of  the  tikaj 
but  can  cite  no  instances.  The  third  witness,  Bysakhi,  quotes 
two  fresh  instances,  one  of  which  from  Sarah  is  a  mere  case  of 
reversion.  The  other  is  said  to  have  been  a  case  in  which  the 
widow's  alienation  was  successfully  impeached  in  Court  by  the 
owners  of  the  tika,  but  the  file  has  not  been  produced,  and  it  is 
not  possible  to  say  how  far  it  is  relevant.  The  fourth  witness, 
Mism,  quotes  an  instance  from  Narli  similar  to  the  last,  but 
there  is  no  record  to  show  its  real  nature.  He  also  cites 
another  from  Banihar,  but  does  not  give  names  or.  details,  and 
consequently  no  weight  can  bo  attached  to  it.  This  is  the 
whole  of  the  oral  evidence  of  the  plaintiffs  on  the  point  of 
custom,  and  it  cannot  be  said  that  their  case  is  much  advanced  , 
thereby.  It  is  unnecessary  to  notice  defendants*  oral  evidence 
at  length.  Their  witnesses  quote  numerous  instances  in  oppo- 
sition to  the  plaintiffs*  contention,  but  they  cannot  be  said  to  be 
of  much  value  as  they  rest  on  mere  oral  testimony  and  the 
details  are  not  sufficient.  In  the  remand  inquiry  more  definite 
evidence  was  produced  by  them,  but  it  related  to  the  correct- 
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ness  of  the  entry  in  the  Riwaj-i-am  rather  than  to  the  point  of 
custom  we  are  discassing,  thongh  it  has  a  material  bearing  on 
it.  It  will  be  adverted  to  again.  Upon  a  comparison  of  the. 
oral  evidence  on  both  sides  there  is  little  difficulty  in  holding 
that  defendants'  evidence  is  at  least  as  good  and  if  not  better 
than  that  of  the  plaintiffs,  and  that  the  latter  is  insufficient  to 
establish  the  plaintiffs'  case. 

Turning  now  to  the  cases  in  Court.  There  are  two  mutation 
cases  (1)  of  land  left  by  one  Mussammat  Jalli  in  mauta  Kori- 
kori,  who  died  heirless,  which,  by  order  of  the  Commissioner 
dated  30th  September  1880,  was  entered  as  shamilat  of  the 
village  ;  (2)  of  land  left  by  a  Sudni  of  Nuti,  Mussammat  Pakm, 
who  also  died  lawaris  according  to  the  report  of  the  lambardar 
who  wanted  it  to  be  recorded  as  shamilat  of  the  tika,  and  this 
was  allowed  on  18th  May  1882.  There  were  no  objectors  in 
either  case,  and  they  are  not  of  any  value  on  the  question 
before  us. 

Of  the  cases  decided  in  the  Civil  Courts  only  three  h»re 
any  bearing,  and  they  are : — 

(1).  Durgu,  plaintiff,  v.  Totu  and  others,  proprietcn 
of  tika  Noushera,  in  Rehlu,  defendants  (1891).— 
This  was  a  claim  by  the  brother  of  a  widow  for 
somo  land  which  she  had  inherited  from  her 
husband  on  the  strength  of  a  gi^t  alleged  to  hare 
been  made  by  her.  The  gift  was  not  proved, 
and  the  possession  of  the  owners  of  the  tika  was 
maintained.  The  Divisional  Judge  declined  to 
go  into  the  question  of  the  relative  priorities  of 
the  plaintiff  and  the  defendant  to  succeed  as  heir 
holding  that  plaintiff  had  sued  on  the  ground  of 
a  gift  alone  which  ho  had  failed  to  establish. 

(2).  Ohartu,  ^0.,  plaintiffs,  v.  Badri,  ^c,  defendants.- 
The  former  as  proprietors  of  tika  Panag  in  the 
village  of  Katrah,  claimed  possession  of  land  left  by 
one  Harbhaj  who  died  heirless.  The  Divisional 
Judge,  Mr.  Bullock,  was  of  opinion  on  grounds 
similar  to  those  mentioned  in  our  judgment,  that 
there  was  no  escheat  to  the  plaintiffs,  bat  never- 
theless in  deference  to  the  views  of  the  Chief 
Court  expressed  in  No.  80,  Punfab  Record,  1885, 
found  in  their  favour.  On  appeal  to  the  Chief 
Court  a  further  inquiry  was  made,  and  it  was 
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foand  that  one  of  the  plaintiffs,  Manak,  was 
related  to  the  deceased  in  the  female  line,  and  on. 
the  gronnd  that  he  had  a  superior  right  to  the 
defendants,  the  decree  was  upheld  by  Mr.  Justice 
Benton  on  3rd  April  1890. 
(3).  Sansar  Singh  and  others,  plaintiffs,  v.  Golaba  and 
others,  defendants.  The  plaintiffs  were  the  pro- 
prietory body  of  tiha  uparla  of  Bunhar,  while  the 
defendants  claimed  to  be  mortgagees  and  yendees 
of  different  portions  of  the  land  in  suit.  The 
plaintiffs  locus  standi  was  disputed,  but  impliedly 
upheld  up  to  the  Chief  Court. 

It  will  be  seen  that  there  is  only  one  ca^e,  vis.,  the  last, 
which  supports  the  plaintiffs'  claim,  but  even  here  there  was 
no  exhaustive  inquiry  and  the  considerations  adverted  to  by  us 
and  mentioned  by  Mr.  Bullock  in  his  judgment  in  the 
second  case  were  not  discussed  and  disposed  of.  It  is  in- 
iul'icient  by  itself  in  the  absence  of  other  proof  to  establish 
the  plaintiffs'  claim. 

The  Wajib'ul-arz  does  not  recognize  any  such  right  as  is 
claimed  by  the  plaintiffs.  Clanse  31  only  provides  for  land 
left  by  absentees  who  have  no  relations  in  the  Hka  or  village. 

We  accordingly  hold  that  plaintiffs  have  failed  to  show 
that  they  are  entitled  to  the  land  by  escheat  according  to  the 
custom  of  the  country.  They  cannot,  therefore,  be  treated 
as  the  presumptive  reversioners  of  the  widows  Mussammat 
Ambo  or  Mussammat  Bhandejo.  It  may  be  mentioned  here 
that  the  proprietors  of  the  plaintiff's  Hka  are  a  mixed  body 
consisting  of  Elajputs,  Gristbs  and  others,  and  that  there  is  not 
a  single  Jat  among  them  besides  Mussammat  Ambo. 

As  regards  the  second  point  argued  by  counsel,  we  are  of 
opinion  that  the  cases  quoted  by  him,  even  if  applicable,  do  not 
help  his  clients.  The  decision  of  their  Lordship  of  the  Privy 
Council  in  Cavaly  Vencatas  case,  8  M.  /.  A.,  520,  was  upon  Hindu 
Law,  while  the  parties  here  are  presumably  bound  by  cnstom. 
But  assuming  that  the  ruling  applies  it  only  shows  that  the 
widow  cannot  give  a  valid  title  if  she  alienates  without 
necessity,  but  does  not  enable  a  person  who  is  not  a  reversioner, 
or  is  a  mere  stranger  to  sue  to  set  aside  her  act,  Mayne's 
Hindu  LaWy  5th  Edition,  Section  59.9,  Brojo  Kishoree  Dasee  v. 
Sree  Nath  Bose,  IX  W.  B.,  463.  Had  the  plaintiffs  got  posses- 
sion they  might  possibly,  if  no  oustom  against  them  was  found, 
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haT6  snccesftf ally  resisted  claims  by  the  alienees  for  possession 
on  the  ground  that  the  transfers  in  their  favour  were  roid  and 
conferred  no  ri<2:ht.  Bat  the  case  is  different  when  plaintiffs 
seek  to  have  the  deeds  declared  invalid.  They  have  then  to 
succeed  on  the  strength  of  their  own  title  and  to  establifih 
their  locus  standi.  They  can  derive  no  help  from  the  widow's 
incapacity  for  alienation. 

In  the  present  case  the  RiwaJ-i-nm  supports  the  conten- 
tion of  the  defendants.  It  is  trae  that  it  only  speaks  of  gifts, 
bat  transfers  for  consideration  are  a  fortiori  within  the  rnle. 
The  remand  inquiry  shows  the  custom  at  all  events  prevails 
among  the  Jats,  and  the  plaintiffs  have  failed  to  produce 
sufficient  rebutting* evidence.  For  the  purposes  of  the  present 
case  the  finding  of  the  Divisional  Judge  should  therefore  be 
upheld.  Whether  the  evidence  is  sufficient  to  defeat  any  right 
of  escheat  the  crown  may  possess  in  cases  of  this  kind  is  a 
question  into  which  we  need  not  enter.  There  is  no  claim  by 
the  crown  and  the  plaintiffs  are  not  the  assignees  of  the 
crown. 

On  all  grounds  therefore  the  plaintiffs*  claims  fail  and 
have  been  rightly  dismissed.  As  regards  the  gift  to  Kharku 
the  present  suit  decides  nothing  between  him  and  Mussammat 
Ambo,  but  it  is  clear  that  so  far  as  the  plaintiffs  are  concerned 
the  gift  is  perfectly  good. 

The  appeal  is  dismissed  with  costs. 

Appeal  (lifymtssed. 

No.  62. 
BsfofB  Mr.  Justice  Ghatterji  and  Mr,  Justicti  Avderson, 

SRANA  GANPAT  SINGH,— (Plaintiff),- APPELLANT, 
Versus 
KANGRA  VALLEY  SLATE  COMPANY.— (Defexdants),- 
RESPONDENTS. 
Case  No.  910  of  1896. 

Easement — Right  of  way—  Public  or  private  road — *'  Qnci^finn  o/?«io"— 
Limitation  Act,  1877,  Section  26 — User  of  road  by  public  for  hit  than  20 
yean — Presumption  a«  to  dttdicution  — English  late. 

The  principles  of  the  English  law  regarding  the  presumed  dediofttion 
of  a  road  to  the  public  arising  from  user  of  such  road  by  the  public,  being 
foiinde<l  on  reason  and  commonsense  and  conducive  to  public  convenience 
are  applicable  to  India. 

Held,  therefore,  that  the  user  of  a  road  by  the  pablic,  opcr»ly  and  as 
of  right,  if  soffioient,  apart  froni  the  law  laid  down  ia  the  Limitatioa  Act> 


Digitized  by 


Google 


AcoT.  1898.  ]  CIVIL  JUDGMENTS— No.  62.  218 


1877,  Section  26,  to  raise  a   presumption   of   its  dedication  to   their  use,     , 
thoogh  such  presumption  might  be  rebutted   by  evidence  of    the   owner's 
iDteBtion  that  the  public  should  only  have  a  permissive  user. 

In  the  present  case  the  evidence  clearly  showed  that  the  road  in 
dispute  had  been  used  ns  a  poblic  road  for  at  least  10  years  prior  to 
suit,  but  the  Divisional  Judge,  treating  the  cape  as  one  of  prescription, 
found  in  favour  of  defendants  because  20  yearti  had  not  elapsed  since  the 
road  was  opened  (Section  26  of  the  Limitation  Act,  1877). 

Btldj  ander  the  circumstances  as  above  set  forth,  that  there  was  a 
presumption  that  the  road  had  been  dedicated  to  the  use  of  the  public* 
and /ouncf,  upon  the  evidence  and  facts  of  the  case,  that  defendants  had 
f:iiled  to  rebnt  such  presumption. 

The  right  of  the  {)ublic  to  pass  over  a  public  road  is  not  in  the  nature 
of  ar.  easement  properly  so  called,  nor  is  it  acquired  by  prescription  under 
Section  36  of  the  Limitation  Act,  1877. 

A  preliminary  objection  on  behalf  of  defendants  that  there  was  no 
ground  for  admitting  a  further  appeal  in  the  case  as  there  was  no  "  question 
of  law"  involved,  overruled  on  the  grounds  that  the  questions  (a)  whether 
plaintiff  h"d  not  acquired  a  right  of  way  over  ihe  road  in  dispute  either  by 
long  user  or  t:rant ;  (b)  whether  the  road  came  under  the  category  of  a 
public  or  a  private  road,  involved  consideration  of  points  of  law,  and  were 
not  simple  questions  of  fact. 

Held,  further,  that  the  Divisional  Judge's  error  in  law  in  deciding 
the  point  under  Section  26  of  the  Limitation  Act  was  of  itself  a  sufficient 
groundfor  admitting  a  further  appeal,  though  it  was  not  the  gpround  on 
which  the  appeal  was  admitted  by  the  Judge  in  chambers. 

Further  appeal  from  the  order  of  G.  P.    Bird,    Esquire,   Divisional 
Judge,  Hoshiarpur  Division,  dated  27th  NovemhBr  1895. 

Jaisbi  Ram,  for  appellant. 
Beechey,  for  respondents. 

The  facts  of  the  case  sufficiently  appear  from  the  judgment 
of  the  Court  delivered  by 

Chattkrji,  J. — The  facts  of  this  case  sufficiently  appear  from  ^it  July  1898. 
the  judgments  of  the  lower  Courts.  The  suit  is  to  establish 
the  plaintiff's  right  of  way  over  the  road  marked  P.  M.  X.  N» 
Y.  on  the  plan  filed  in  the  first  Court  on  the  ground  that  the 
road  is  a  public  one,  and  that  plaintiff  has  been  unlawfully 
prevented  by  the  defendants  from  going  over  it.  There  is  also 
a  question  whether  the  plaintiff's  pleadings  include  a  claim  on 
the  ground  of  an  easement,  but  it  is  strongly  objected  on  the 
respondents'  side  that  they  cannot  do  so. 

The  substance  of  defendants'  contention  was  that  the  por- 
tion of  the  road  marked  X.  N".  Y.  is  private  and  belongs  to 
them.    This  forn^ed  tl^e  si^bject  qf  the  first  issue. 
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The  first  Coart  foand  that  X.  N.  Y.  was  a  public  rciad  and 
decreed  the  claim.  Oa  appeal  the  Divisional  Judge  declared 
the  portions  P.  X.  and  N.  Y.  to  be  parts  oE  a  public  road,  but 
the  part  X.  N.  to  be  a  private  road  and  the  property  of  the 
defendants  and  modified  the  first  Court's  decree  to  this  extent. 

The  portion  N.  Y.  runs  past  the  godowns  of  the  defend, 
ants  and  over  ground  belonging  to  them.  Their  counsel 
contends  that  this  part  of  the  decree  is  due  to  a  mistake  of  the 
Divisional  Judge,  and  that  the  public  road  begins  from  the 
point  Y.,  but  they  did  not  appeal,  and  it  is  obvious  that  for 
the  purposes  of  this  case  N.  Y.  must  be  feeld  to  be  a  public 
road. 

A  preliminary  objection  taken  by  the  respondent  may  be 
noticed  here.  It  was  contended  that  there  was  no  ground  for 
admitting  a  further  appeal  as  there  was  no  point  of  law 
involved,  and  the  finding  that  X.  N.  is  a  private  and  not  a 
public  road  is  a  finding  of  fact.  The  point  raised  by  the 
learned  Judge  who  admitted  the  appeal,  viz.^  whether  plaintiff 
had  not  acquired  a  right  of  way  over  X.  N.  either  by  long  user 
or  grant  is  a  point  of  law,  and  the  objection  that  it  does  not 
arise  on  the  plaint  and  the  pleadings  and  is  not  therefore  in- 
volved in  the  case  is  one  relating  to  the  merits  of  the  case  and 
not  a  preliminary  objection.  The  contention  was  therefore 
overruled  and  the  hearing  proceeded  on  the  merits.  Moreover 
the  question  whether  the  road  X.  N.  comes  under  the  category 
of  a  public  or  a  private  road  is  one  involving  consideration  of 
points  of  law  and  is  not  a  simple  question  of  fact.  The  Divisional 
Judge  in  deciding  it  has  applied  the  law  of  prescription  laid 
down  in  Section  26  of  the  Limitation  Act. 

The  evidence  on  b«th  sides  clearly  shows  that  the  whole 
road,  including  the  portion  X.  N.  or  X.  Y.,  is  used  as  a  public 
road,  and  has  been  so  used  for  at  least  ten  years*  In  1883  the 
greater  part  of  it  was  constructed  by  the  defendants  with  the 
help  of  the  District  Board  of  Kaogra  which  contributed  half  the 
cost  of  construction,  Rs.  242,  but  the  portion  X.  N.,  if  not  the 
entire  length  X-  Y.  (though  apparently  the  Divisional  Judge 
finds  otherwise),  was  not  made  as  Singhara,  the  owner  of  the 
land,  through  which  it  runs,  did  not  agree  to  its  being  made, 
vide  letter  of  Mr.  Connor,  Engineer  and  Manager  of  the  defend- 
ants *  company,  dated  19th  March  1894  There  was,  however, 
an  old  pathway  Q.  O.  which  was  public.  In  June  1885 
defendants  purchased  the  land  of  Singhara  and  filled  up  the 
gap  between  the  portions  of  the  road  made  in  1833  by  con- 
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•tructing  tbe  portion  X.  N.  The  old  path  Q.  O.  then  fell  into 
disuse,  and  the  whole  of  the  new  road,  including  the  portions 
X.  N.  and  N.  Y.,  was  used  by  the  pablic  without  any  objection 
or  hinderance  on  the  part  of  the  defendants. 

It  would  appear  from  the  correspondence  with  the  District 
Board  that  defendants*  Manager  in  obtaining  pecuniary  aid 
from  the  Board  gave  some  indication  of  an  intention  that  the 
Jfoskd  would  be  for  the  benefit  of  the  public,  vide  Mr.  McBean's 
letter,  dated  lltb  June  1883,  written  under  the  authority  of 
Mr.  Masson,  the  Managing  Director,  asking  for  the  contribution 
of  Rs.  242.  It  speaks  of  conferring  a  boon  on  the  public  wbo 
deal  with  the  company  by  making  the  road.  This  of  course 
does  not  show  that  the  road  was  to  be  a  public  one,  but  the 
subsequent  letter  of  Mr.  Connor,  dated  9th  March  1884,  speaks 
of  the  break  at  Singhara's  field,  and  asks  that  at  the  time  of 
inspection  it  might  "  be  considered  whether  it  would  not  bo 
*'  advisable  for  the  company  to  acquire  snflScient  of  the  above 
"  land  to  make  the  road,  as  it  is  required  for  a  public  purpose, 
^'  the  company  bearing  the  cost  of  the  land  and  of  making  the 
road.'*  The  Board  did  not  help  to  acquire  the  land  which  the  de- 
fendants purchased  next  year  and  the  letters  themselves,  though 
they  do  not  establish  any  definite  promise  to  make  the  road  or 
the  portion  X.N".  public,  help  to  throw  light,  taken  in  connection 
with  the  surrounding  circumstances  and  the  other  evidence  and 
the  admission  of  the  defendants  as  to  the  use  of  the  road,  on 
their  intention  in  making  the  road. 

The  natural  inference  from  the  evidence  and  the  use  of  the 
road  as  respects  this  intention  is  that  it  was  to  make  the  road  a 
p^blic  one  and  this  is  strongly  supported  by'  the  fact  that  the 
old  public  pathway  Q.  0.  now  disused  for  which  X.  N  and  N. 
Y.  have  been  substituted  is  now  included  in  the  cultivation  of 
the  defendantc '  tenant  Singhara.  The  land  through  which  the 
portions  X.  N.  and  N.  Y.  run  is  no  doubt  defendants  '  private 
property,  and  no  doubt  they  were  constructed  with  defendants  ' 
money,  but  these  facts  are  not  inconsistent  with  their  being 
parts  of  a  public  road.  The  public  user  of  the  road  has  lasted 
at  least  ten  years,  and  this  is  sufficient  as  wo  understand  the 
law  applicable  to  the  subject  to  establish  the  right  of  the 
public  in  the  absence  of  cogent  rebutting  proof  on  the  part 
of  the  defendants.  The  Divisional  Judge  has  treated  the 
case  as  one  of  prescription  and  found  in  defendants' 
favour,  beoante  20  years  have  not  elapsed  since  the  road 
was  opened,  but  this  is  a  clear  mistake.  The  right  of 
^he  public  to  pass  over  a  public  road  is  not  in  the  nature  of  an 
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easement  properly  so  called,  nor  is  it  acquired  by  prescription 
under  Section  26  of  the  Limitation  Act.  Mr.  Beechey  for  the 
respondents  admits  that  the  Divisional  Judge's  view  is 
erroneous,  but  urges  that  the  finding  that  the  road  is  not  a 
public  road  is  independent  of  the  above  argument  and  is  given 
at  an  earlier  part  of  the  judgment,  and  that  it  is  only  used  to 
strengthen  that  finding  and  to  meet  a  possible  contention  on 
the  part  of  the  plaintiff.  This,  however,  does  not  appear  to  be 
the  case.  The  Divisional  Judge  gives  no  reasons  for  holding 
the  road  not  to  be  a  public  road  in  spite  of  the  use  by  the 
public  except  in  the  passage  in  question.  In  an  earlier  part  of 
the  judgment  he  merely  recites  the  fact  of  the  purchase 
by  the  defendants,  and  says  the  land  as  well  as  the  road  is 
private.  In  the  passage  referred  to  he  gives  his  reasons  for 
his  opinion  which  are  (I)  that  20  years  had  not  yet  elapsed, 
and  (2)  no  public  money  had  been  spent  on  the  portion  X.  N. 
In  finding  the  road  not  to  be  a  public  one  as  claimed  by  plaintiff 
the  DivisionalJudge  appears  thus  to  have  committed  an  error 
in  law  which  of  itself  is  a  suflBcient  ground  for  admitting  a 
farther  appeal  in  thin  case,  though  it  is  not  the  one  on  which 
the  appeal  hat  been  admitted. 

•  By  the  law  of  England  public  rights  over  a  highway  rest 
upon  a  dedication  express  or  presumed  from  user  by  the  public. 
The  whole  is  pithily  summarized  in  the  following  passage  in 
Dart  on  Vendors  and  Purchasers,  6th  Edition,  Volume  I,  page 
411.  "  A  road  may  be  a  common  highway  even,  though  it  is 
'*  only  occasionally  used  by  the  public,  or  is  circuitous  or  does  not 
"  terminate  in  a  town  or  in  some  other  public  road,  and  a  very, 
"  short  continuous  user  of  it  by  the  public  openly,  and  as  if  right 
"  is  sufficient  to  raise  a  presumption  of  its  dedication  to  their  use, 
"  but  the  presumption  may  be  rebutted  by  evidence  of  the  owner  s 
"  intention  that  the  public  should  only  have  a  permissive  user  as 
"  «.  ff.,  by  his  arbitrarily  closing  the  way  for  one  day  in  each  year 
"  or  by  showing  that  the  state  of  the  title  was  such  that  a  bind- 
"  ing  dedication  was  impossible,  but  mere  non-user  for  any 
"  number  of  years  will  not  destroy  or  prevent  the  public  from 
"  resuming  the  right  to  a  public  way,  though  it  may  be  evidence 
**  that  no  such  right  ever  existed.  The  soil  of  a  road,  whether 
**  public  or  private,  tisque  ad  m'idium  filun  viae,  is  presumed   to 

"belong   to  the    adjoining   owners .**   In  Smith'« 

Leading  Oases,  Volume  II,  9th  Edition,  page  165,  the  mode  of 
creation  of  public  highways  is  thus  stated  :  "  Except  whore  this 
"  is  done  by  the  express  enactment  of  the  legislature,  it  derives 
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''  its  existence  from  a  dedication  to  the  public  bj  the  owner  of 
"  the  land  over  which  the  highway  extends  of  aright  of  passage 
"over  it,  and  this  dedication,  thoagh  it  be  not  made  in  express 
*'  terms  as  it  indeed  seldom  is,  may  and  will  be  presumed  from  an 
"  nnintermpted  use  by  the  public  of  the  right  of  way  claimed." 
In  Bugbff  Oharity  v.  Merry  Weather  (11  £a.,  376n),  a  period  of 
six  years'  user  was  held  sufficient  proof  of  dedication.  In  Queen 
▼.  Feifie,  ^c,  24  L.  J.  Bep.,  Q.  B- 167,  and  Powers  v.  Bathurtt^  49 
L.  J.  Bep,t  Oh,  294,  it  was  laid  down  that  an  open  user  as  of  ri^ht 
by  the  public  raises  a  presumptive  inference  of  dedication 
requiring  to  be  rebutted  and  that  the  onus  of  displacing  the 
pfresomption  lies  on  the  person  seeking  to  deny  the  inference 
from  the  pnbKo  user.  In  Woody er  y.  Eadden^  5  Tannic  12, 
Chamber,  J.,  said :  "  No  particular  time  is  necessary  for  evidence 
'*  of  a  dedication.  If  the  act  of  dedication  is  unequivocal  it  may 
'^  take  place  immediately.  For  instance,  if  a  man  build  a  double 
'*  row  of  houses  opening  into  an  ancient  street  at  each  end 
*'  making  a  street  and  sells  or  lets  the  houses  that  is  instantly 
*'•  highway." 

The  above  principles  have  been  held  to  apply  to  India, 
being  founded  on  reason  and  commonsense  and  conducive  to 
public  oonvenience.  In  J.  Anderson  v.  Juggodumha  Debij  $  Cole. 
L.  fi.,  282,  the  presumption  in  regard  to  dedication  from  user 
were  held  io  govern  a  case  from  the  mt^fussil  in  Bengal.  In 
Nihal  Chand  v.  Amai  AH  Khan,  I.  L.  B.,  VII  All,  362,  the 
rale  about  ownership  of  land  of  disused  highways  was'followed. 
So  also  in  regard  to  obstructions  of  publio  roads  the  remedial 
lirovisions  of  English  law  have  been  held  to  regulate  this 
right  of  suit. 

Adverting  now  to  the  facts  of  the  present  case,  we  must 
hold  with  reference  to  the  above  authorities  that  in  the  absence 
of  cogent  rebutting  evidence  on  the  part  of  the  defendants, 
the  whole  road,  including  the  portion  X.  N.  declared  private 
by  the  Divisional  Judge,  is  a  public  road.  The  previous 
correspondence  and  the  other  circumstances  mentioned  above, 
as  well  as  the  unanimous  testimony  of  witnesses  on  both  sides, 
show  an  intention  on  the  part  of  the  defendants  to  make  the 
road  public  and  are  sufficient  to  prove  a  dedication  of  it  as 
SQch  by  them,  and  the  onus  is  on  them  to  prove  the  contrary. 
This  they  have  failed  to  do.  Nor  is  it  open  to  them  now  to 
say  that  they  have  changed  their  original  intention  and  are 
not  willing  to  let  the  public  use  the  road.  In  fact  they  have 
not  even  said  this  much  for  the  general  public  are  not  bin- 
4or«d  ixam  going  over  the  road,  bat  it  ia  only  the  plaiotiS  that 
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is  not  permitted  to  do  so,  accordiog  to  the  Divisional  Judge, 
becanse  Mr.  Seale,  Ihe  defendants'  manager,  has  a  long  stand- 
ing quarrel  with  him.  There  was  no  objection  taken  that  on 
the  assumption  that  the  road  is  a  public  one,  the  plaintif  a 
suit  to  establish  the  right  to  pass  over  it  did  not  lie,  but  had 
it  been  the  above  fact  would  have  furnished  a  complete  answer. 
Similarly  it  is  a  complete  answer  to  the  contention  that  if 
X.  N.  were  declared  a  public  road  it  would  depreciate  the  value 
of  the  defendants'  property.  They  have  filed  no  appeal  ia 
respect  of  N.  T. 

We  find  therefore  that  the  road  Z.  N.  is  part  of  &  pdbKo 
road,  and  that  the  plaintifE  is  entitled  to  pass  over  it  without 
obstruction  by  the  defendants. 

We  accept  the  appeal  and  restore  the  decree  of  the  first 
Court  with  all  subsequent  costs. 

Appeal  aUowd. 
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No.  63. 
Before  Mr.  Justice  ChaUerji  and  Mr.  JnsHee  Anderson. 
PJBITHA  DAS,— (Plaintiff),— APPELLANT, 
Appulatb  Sins.*)  •  Versus 

HIRA  SINGH,— (Dbfbni)ANt),—IIESPONDEINT. 
Case  No.  992  of  1896. 
BuUforrecovsryofmonty  paid  to  agent  for  ufUawful  piirpoM— 3«ti 
imHtuted  h^e  eaecwtion  of  unlawfid  o}^9et^Prineipal  and  afmU^Otm' 
tract  Act,  1872,  Sgction  28— Looob  pemtenti©. 

PlaiiitifliuedonthoallegationithathopftldaBmn  of  Bs.  800  to  tho 
defendant,  a  friend  of  hiB,  to  procure  him  a  Wde 5  that  ctofendant  liadi«- 
iJreBcotedtliatthiflsumwaBtobepaidto  the  bride's  fathor  ia  adwKS. 
and  the  betrothal  performed  on  the  9th  Naurairas  that  no  betrothal  had 
taken  place,  and  that  defendant  on  being  asked  to  refnnd  had  denied  the 
teceipt  of  the  money.  Defendant  denied  the  transaction  altogether.  The 
first  Court  found  that  plaintiff's  allegations  were  proved  and  that  he  was 
enHtled  to  recover,  but  the  Divisional  Judge,  on  appeal,  held  that  the  de- 
fendant  had  undertaken  to  act  as  a  mero  procurer,  that  the  oontzaot  was 
opposed  to  morality  and  pubUo  poUoy,  and,  following  No,  116,  Punjab  &• 
cord,  1880,  dismissed  the  suit  without  going  into  the  facts.  Plaintiff  l^ 
pealed  to  the  Chief  Court. 

B§ld,  that  inasmuch  as,  -upon  the  true  construction  of  the  transaetioD, 
defendant  was  merely  a  go-between  or  agent  of  the  plaintiff  for  paying  the 
money  to  the  bride's  father,  the  property  in  the  mon^  did  not  pate  to  the 
defendant  but  remained  with  the  pUintiff  so  long  as  it  continued  in  df 
feadant^s  hands  or  imtfl  it  was  paid  over  to  the  fi^het  Of  (Pie  m  teoW 
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Eeldf  iherefore,  that  the  auit  was  maintftinable. 

▲  person  who  pays  money  to  his  agent,  whether  on  the  agent's 
representation  or  of  his  own  motion,  for  an  nnlawf nl  purpose  is  entitled  to 
a  locus  penitentise  and  oan  call  back  his  money  at  any  time  before  the  par- 
pose  is  executed,  nor  in  snch  a  case  oan  the  agent,  merely  beoanse  he  was 
entrusted  with  an  unlawful  oommission,  repudiate  his  liability  to  refund 
and  Impropriate  the  money  to  his  own  use. 

LIuB^  XXIII  Oale.,  962;  J.  L.  R,  XVIII  Mad.,  888 ;  No.  106,  Pvnjdh 
Record,  1879 ;  Na  50,  Fwnjah  Record,  1880 ;  Na  116,  IPunjah  Record,  1880 ; 
No.  128,  Punjah  Record,  1889 ;  Taylor  ▼.  Bower$  (L.  £.  I.,  Q.  B.  D.,  291)  and 
XtmrUy  T.  Thom$on,  (L,  B.,  XXIV,  Q.  B.  D,  747),  referred  to. 

FwrAtr  appeal  from  the  ordw  of  Sardar  Ourdial  8%ngh^   Ifaii, 
Divitiondl  Judge,  Ferosepore  Dtm'iton,  dated  3rd  July  1896, 
Krisben  Singbi  for  appellant. 
Morton,  for  respondent. 
The  judgment  of  the  Conrt  was  delivered  by 

Chattbbji,  J.— In  this  case  tbe  plaintiff  alleged  tbat  he  iih  July  1898, 
gare  Els.  300  to  the  defendant,  a  friend  of  his,  in  order  to  pro. 
cure  him  a  bride,  that  defendant  had  represented  that  this  sum 
was  to  be  paid  to  the  bride's  father  in  advance  and  the  betrothal 
performed  on  the  9th  Nauratra^  that  no  betrothal  had  taken 
place,  and  tbat  defendant  on  being  asked  to  refund  had  denied 
the  receipt  of  the  money. 

Defendant  denied  the  transaction  altogether  and  pleaded 
that  suit  was  false  and  had  been  lodged  for  an  ulterior  purpose. 

The  first  Oourt  found  the  plaintiffs  allegation  proved  and 
thai  he  was  entitled  to  recover.  It  therefore  gave  plaintifE  a 
decree.  The  Divisional  Judge  held  that  the  defendant  had 
TUiderlaken  to  act  as  a  mere  procurer,  that  the  contract  was 
opposed  to  morality  and  public  policy,  and,  following  No.  116, 
Pm^ab  Beeordf  1880,  dismissed  the  suit  without  going  into  the 

&Ct8. 

In  our  opinkm  the  Divisional  Judge  has  acted  on  an 
erroneons  view  q£  the  law.  Payment  to  the  guardian  of  a  minor 
girl  in  order  to  secure  his  consent  for  her  betrothal  and  mar- 
riage to  the  plaintifE  was  held  to  be  improper  and  opposed  to 
public  policy  in  No.  128,  Punfab  Record,  1889,  F.  B.,  and  the 
contract  was  held  to  be  void.  But  the  present  defendant  was 
s  third  party  who  undertook  to  procure  a  bride  by  paying  the 
money  advanced  by  the  plaintiff  to  the  girl's  father.  The  case 
is.  not  similar  to  No.  116,  Punjab  Beeord,  1880,  where  the  money 
was  actually  paid  away  by  the  defendant  to  the  bride's  reputed 
mother  and  the  marriage  performed,  but  appears  to  be  exactly 
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on  all  fours  with   No.  60,  Punjab    ReeortI,  16S0.    In  Na  106, 
Pnnfdb  Record,  1879,  a  snit  bj  the  bridegroom  for  money  paid 
to  the  bride's  father  in  consideration  of  his  daughter's  rnarmgo 
with  the  former  was  held  to  be  maintainable,  the  marriage  not 
haring  been  performed,  the  Court  mainl j  relying  on  the  ruk  of 
English  law  that  money  paid  under  an  unlawfnlagreem^tmfty 
be  recovered  back  when  nothing  else  has  been  done  in  perform- 
ance of  it.    Here  the  money  had  not  been  paid  to  the  d^endaot 
as  his  remuneration  for  the  trouble  in  procuring  a  bride  but 
merely  as  an  intermediary  to  pass  on  to  the  bride's  faAer. 
These  being  the  facts,  there  could  be  no  hesitation  in  decidixig 
it  in  accordance  with  No.  50,  Punjab  Record,  1880  r  bnt  for  ibe 
circumstance  that  the  principle  of  Snglish  law  on  which  No. 
106  of  1879  was  decided  has  been  questioned  of  late  years.    The 
doctrine  laid  down  in  Taylor  v.  Bowers,  L.  R.  2.,  Q.  B.  P.,  291^ 
and  the  earlier  oases  was  doubted  in  the  recent  case  of  /Teorley 
V.  Thcmtan,  XXIV  Q.  B.  P.,  747.  Sir  Frederick  Pollock  in  the  6th 
Edition  (1694)  of  his  work  on  Confraet  lays  down  the  rule  to 
be  that  such  money  cannot  be  recovered  back  "  unless  nothing 
**  has  been  done  in  the  execution  of  the  unlawful  purpose  beyond 
"  the  payment "  itself,  and  doubtfully  adds  the  proposition  "  and 
"  the  agreement  is  not  positively  criminal  or  immoral "  (pages 
368,  369).    Eearley  v.  Thomson  was  cited  with  approval  in 
Rangammal  v.  Vo^kafaekari,  I.  L.  B.,  XVIII  Mad.,   388.    Sir 
W.  Anson,  Law  of  Contract,  8th  Edition,  page  218,  is  of  opinion 
that  the  authority  of  Taylor  v.  Bowen  is  much  shaken  by  the 
opinion  expressed  by  the  Court  of  appeal  in  Kearley  v.  Tkomen, 
that  the  principle  acted  on  in  the  former  case  **^  may  at  some 
"  time  hereafter  require  consideration,  if  not  in  this   Court  yet 
*'  in  a  higher  tribunal." 

After  giving  the  matter  our  best  consideration,  howet er, 
we  are  of  opinion  that  the  rule  would  hold  good  for  a  case  of  the 
present  description^  and  that  the  money  is  recoverable.  It  mnst 
be  borne  in  mind  that  there  is  strictly  speaking  no  oontraot  that 
the  defendant  should  receive  the  money  in  considM^tien  of  pro- 
curing a  bride  for  the  plaintiff.  Had  this  been  the  case  the  de- 
cision would  probably  have  been  more  difficult.  Bat.wheu  the 
transaction  between  the  parties  is  analysed  it  appears  thai  de- 
fendant is  simply  a  go-between,  a  mere  agent  of  the  plaintiff, 
I  for  paying  the  money  to  the  girl's  father.    That  being  m,  the 

property  in  the  money  did  not  pass  to  the  defendant,  bnt  rt- 
mained  with  the  plaintiff  as  longim  it  continued  in  defendant's 
hands,  or  until  it  was  paid  over  to  the  father  of  the  intended 
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hride.  We  are  of  opinioa  that  a  person  who  pays  money  to  his 
agent,  whether  on  the  agent's  representation  or  of  his  own  mo. 
tlon,  for  an  nnlawfal  purpose,  is  entitled  to  a  locus  penitentm 
and  ean  call  back  his  money  at  any  time  before  the  purpose  is 
executed.  The  agent  cannot,  merely  because  he  was  entrusted 
with  an  unlawful  commission,  repudiate  bis  liability  to  refund 
nnder  such  circumstances  and  appropriate  the  money  to  his 
own  use.  A  man  does  not  forfeit  his  right  to  his  property, 
merely  because  he  has  contemplated  the  performance  of  an  un- 
lawful act.  The  distinction  drawn  in  Ooberdian  Singh  v.  Bitu 
Boyj  L  L.  12.,  XXllI  OaZc,  962,  supports  this  view.  Moreover, 
the  purpose  in  the  present  case,  if  opposed  to  public  policy,  was 
not  criminal  or  immoral  (Section  23,  Contract  Act,  clauses  0) 
andW). 

We  accordingly  hold  that  the  suit  is  maintainable,  and  ac- 
cepting the  appeal  set  aside  the  decree  of  the  Divisional  Judge, 
and  remand  the  case  xtnder  Sections  jff ,  Civil  Procedure  Code, 
for  a  decision  on  the  merits.  Court-fee  on  the  petition  of  ap- 
peal will  be  refunded,  other  costs  will  abide  the  result. 

Appeal  dUowed :  cause  remanded. 

No.  64. 
BefoTB  Mr.  JucUce  Chatterji  and  Mr.  Justice  Anderson. 

IMAM  DIN  AND  ANOTHEB,— (Plaintifps),— 
APPKLLANTS, 

Versus'  j^  Afmmats  Side. 

FEROZ  KHAN  AND  OTHERS,— (Dbfbmdints),- 
BE8P0NDENTS. 

Case  No.  208  of  1896. 

Landlord  and  tenant^Suit  hy  tenant  uihe  ha$  been  ejected  fer  foeeee- 
eion—8u%t  inatituted  more  than  one  year  ajter  ejectment^^Punjah  Tenancy 
Act,  1867,  Btctiont  60, 77  (8)  (g)-^Juri$d%ction  of  Civil  Court. 

Held,  that  Section  50  of  the  Panjab  Tenancy  Act,  1887,  does  not 
restrict  the  period  of  limitation  allowed  to  a  disposaenedoocnpaacj  tenant 
when  soiog  for  possession  in  the  Oiyil  Oourts. 

Where,  therefore,  plaintiffs  who  had  been  ejected  from  their  ooon* 
panoy  holding  in  1888,  sned  in  the  Giyil  Court  long  before  the  ezpiiy  of 
twelre  years. 

Held,  that  plaintiff's  sait  was  not  barred  by  Section  80  of  the  said  Act. 
Further  appeal  from  the  order  of  B.  W.  Parker^  Ssquire,  Ditnsumal 
Judge,  Batealpindi^  dated  22fti  Hoeeniber  1895. 
Isliwar  Das,  for  appelbnts. 
The  judgment  of  the  Court  was  deUrertd  by  Digitized  by  Google 
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Utk  July  1898.  Andbrsou,  J.^The  facts  of  this  ca«e  are  made  plain  by  the 

jadgment  of  the  Divisional  Jadge.  He  has  held  that  the 
plaintiffs  were,  in  fact,  ejected  from  their  occupancy  holding 
abont  1888.  They  haye  brought  sait  in  the  Civil  Court  long 
before  twelve  years  have  elapsed  since  the  date  of  ejectment. 
The  Divisional  Judge  has  held,  after  fully  considering  the 
question,  that  plaintiffs'  only  legal  remedy  was  to  sue  in  the 
Revenue  Court  under  Sections  50  and  77,  Sub-Section  3,  clause 
(g)  of  the  Tenancy  Act  of  1887  which  remedy  they  have  lost. 
He  further  remarked  that  the  rulings  of  this  Court  Nos.  4A  and 
45  of  Punjab  Reoord,  1895,  furnish  authority  for  holding  that  a 
tenant,  who  allows  the  period  of  one  year  to  elapse  withont 
filing  a  suit,  must  be  taken  to  have  relinquished  his  right  to  be 
still  regarded  aa  a  tenant,  subject  to  any  recognized  dis- 
ability. 

The  point  for  decision  is,  as  observed  by  the  Divisional 
Judge  in  his  note  annexed  to  the  decision,  one  of  some  import- 
ance. We  have  given  it  oar  best  consideration  and  referred 
to  the  rulings  bearing  on  the  question  published  before  and 
since  Act  XYI  of  1887  came  into  force. 

In  Punjab  Beeard,  No.  54  of  1879,  it  was  held,  following 
Punjab  Beeord^  80  of  No.  1876,  that  there  is  no  rule  of  law  that » 
tenant  with  rights  of  occupancy,  who  has  been  illegally  dispos- 
sessed by  his  landlord,  the  proprietor,  is  bound  to  sne  forthwith 
for  recovery  of  possession  and  that,  if  he  do  not  do  so  and  his 
landlord  make  arrangements  for  the  cultivation,  the  teoant'a 
right  of  occupancy  is  extingoished.  In  Punjab  Becord^  No.  80 
of  1876,  it  was  remarked  that  abandonment  of  the  land,  even 
for  one  year,  would  be  evidence  from  which  an  intention  to  give 
np  the  right  might  be  inferred,  but  mere  delay  in  suing  does 
not  necessarily  lead  to  the  inference  that  the  tenant  has  relin- 
quished his  right  of  occupancy.  These  rulings  were  given  at 
a  time  when  Act  XXVIII  of  J  868  was  in  force  which  6ontained 
no  section  corresponding  exactly  with  Section  50  of  the  Act  of 
1887,  and  at  that  time  there  was  no  such  distinction  drawn 
between  the  jurisdiction  of  the  Civil  and  Bevenue  Courts  aa 
now  subsists. 

We  are  unable  to  agree  with  the  Divisional  Judge  in  hold- 
ing that  it  wad  the  intention  of  the  legislature  when  enacting 
Section  50  of  the  new  Act  to  restrict  the  period  of  limitation 
formerly  allowed  by  onr  Courts  to  a  dispossessed  tenant  when 
suing.    We  consider  ourselves  justified  in  adopting  this  view 
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to  ft  great  extent  by  the  decision  in  Punjab  Becordy  No.  45  of  1891, 

which  was  passed  after  specially  considering  the  reasons  stated 

by  Sir  Meredytft  Plowden  in  his  order  referring  the  case  to  a 

Fall  Bench.    The  learned  Judges  thus    sammed  up :    '*  We 

"  consider  that  full  effect  may  be  given  to  the  intention  of  the 

"  legislature  by  holding  that,  for  the  purposes   of  the  Act,  a 

'*  tenant  who  has  been  dispossessed  can,  for  the  period  of  one 

*'  year  from  the  date  of  his  dispossession,   claim  to  be  still 

'*  regarded  as  a  tenant  quoad  his  landlord,  his  suit  for  recovery 

"  of  possession  being  (as  expressly  provided)  cognizable  by  the 

'*  Revenue  Court,    If  he  allows  the  period  of  one  year  to 

**  elapse  without  making  any  claim  he  must  be  taken  ...  to 

"  have  relinquished  his  right  to  be  still  regarded  as  a  tenant 

"  and  his  remedy  (if  such  still  exists)  as  to  which  it  is  not 

"  necesscuy  to  give  any  opinion  upon  this  reference  (m.,  a 

'*  reference  under  Section  100  of  the  Punjab  Tenancy  Act)  must 

"  be  sought  in  the  Civil  and  not  in  the  Bevenue  Court."    In 

para.  3  of  page  243  of  the  same  volume  Sir  Meredyth  Plowden, 

Senior  Jndge,  remarked  "  ordinarily,  then  a  tenant  is  a  person 

'*  who  has  a  right  to  hold  and  does  hold,  and  the  person  des- 

"  scribed  in  Section  50  is  a  tenamt  only  by  an  exceptional  use  of 

"  the  term  tenant,  and  only  as  it  seems  to  me,  during  the  period 

*'  prescribed  for  bringing  this  special  suit  granted  to  him  by 

'*  Section  £Oand  for  the  purpose  of  exercising  this  right  to  sue." 

See  also  remarks  in  para.  5  of  page  243  continued  in  page  244. 

It  is  dear  from  the  above  that  the  learned  Senior  Judfl^e  was 

disposed  to  construe  Section  50  of  the  Tenancy  as  enabling 

TBihee  than  restrictive,  and  we  think  now  that  the  point  which 

remained  undecided  in  1895  has  come  up  for  decision,  that  we 

cannot  do  better  than  follow  this  view  which  appears  to  be  the 

most  consonant  with  justice  and  certainly  not,  so  far  as  we  can 

see,  opposed  to  any  explicit  legal  enactment. 

In  the  present  case  both  Courts  are  agreed  that  plaintiffs 
were  wrongfully  dispossessed  and  defendants'  evidence  ten- 
dered to  prove  voluntary  abandonment  was  utterly  discredited 
The  plaintiffs,  one  of  whom  is  a  female,  have  no  doubt  delayed 
in  suing,  but  for  this  some  explanation  has  been  offered,  and  it 
is  not  for  this  Court  to  go,  as  it  were,  out  of  its  way,  in  order 
to  cast  a  doubt  on  the  correctness  of  the  finding  of  the  Courts 
below  as  to  the  facts.  These  being  as  found)  we  consider  the 
legal  point  shoxdd  be  determined  in  favour  of  the  appellants 
and  for  the  reasons  stated  we  take  a  different  view  from  that 
of  the  learned  Divisional  Judge  as  to  the  scope  of  Section  50 
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of  Act  XVI  of  1887,  and  hold  that  the  plaintiffs  are  not  de- 
barred by  it  from  bringing  the  present  suit. 

We  accept  the  appeal  and  restore  the^  order  of  the  first 
Conrt,  bat  as  the  point  invoWed  was  one  of  some  donbt  and 
difficnltj  we  think  it  fair  to  order  that  each  party  bear  his  owd 
costs  thronghont. 

Appeal  ^lUneei, 
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No.  65. 

Before  Mr.  Jus  lies  Clark  and  Mr.  Justice  Gordon  Walker. 
SHANKAR  DAS,— (Plaintiff),-APPELLANT,  ^ 

Verstis  >App«llatb  Sidi. 

KAILASH  CHANDAR  AND  ANOTHER,— (Defendants),—  ) 
RESPONDENTS. 

Case  No.  453  of  1896> 

Pf6-tm]ption^  9uit  for — Sale  or  contract  to  sell — Conitruction  of  docu» 
m€nt—Tran$fer  of  Property  Act,  1882,  Section  54. 

According  to  the  termf«  of  a  certain  deed,  which  was  stamped  with  a 
one  rnpeo  stamp,  the  vendor  uodertook  to  satisfy  plaintiff  farther  as  to 
the  vendor  s  title,  and  to  execate  a  deed  of  sale  within  three  months,  after 
which,  if  such  deed  was  not  executed,  plaintiff  mipfht  sne  for  specifio  per- 
formance. The  amonnt  of  the  parchase  money  was  Rs.  15,000,  of  which 
Ra.  4.300  was  proved  to  have  been  paid  in  cash  to  the  vendor. 

£fe?i,  that  the  deed,  rightly  construed,  amounted  merely  to  a  con- 
tract to  sell  find  not  a  sale,  and  that  the  payment  of  consideration  did  not 
ne;^es8arily  imply  that  the  deed  was  a  sale. 

Hell,  farther,  that,  nuder  Section  54  of  the  Transfer  of  Property  Act, 
18vS2,  which,  though  not  in  force  in  the  Punjab,  represents  generally  the 
law  in  force  in  British  India,  a  contract  for  sale  of  immoveable  property 
does  not  of  itself  create  any  interest  in,  or  charge  upon,  such  property. 

Further  appeal  fron  the  ord^r  of  J,  G.  M.   Rennie,    Esquire, 
Divisional  Judg%  Lihore  Division,  dated  9th  April  1896. 

Jaishi  Ram,  for  appellant. 

Herberfc,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Clark,  J. — Plaintiff  in  order  to  succeed  in  his  suit  for  pre-     g^^  ^^^^  1898. 
emption  must  show  that  he  became  a  proprietor  under  the  deed 
of  17th  June  1894. 

The  first  question  for  decision  then  is  whether  this  deed 
is  a  sale,  or  only  a  contract  for  sale. 

Both  Courts  have  found  that  the  deed  is  only  a  contract 
for  sale  ;  and  after  a  careful  consideration  of  the  terms  of  the 
deed  we  think  that  they  are  right. 

The  words  "  muahadi  bai "  and  "  sauda  farokhf"  we  think, 
refer  to  a  contract  for  sale  and  not  to  a  sale,  and  so  do  the 
words  at  the  end  "  lihaza  ikrar-nama  likh  diya  ke  sanad  ho" 

In  para.  2  the  vendor  undertook  to  satisfy  plaintiff  further 
as  to  vendor's  title  to  part  of  the  property,  and  the  evidence 
shows  that  it  was  because  plaintiff  was  not  quite  ss^tisfied  with 
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the  title  that  a  deed  of  sale  was  not  then  execated.  The 
vendor  undertook  to  execate  a  deed  of  sale,  and  that  if  he  did 
not  within  three  months  plaintiff  might  sae  for  specific  per- 
formance. 

The  deed  was  only  stamped  with  Re.  1  as  a  contract  for 
sale,  and  not  as  a  sale. 

The  payment  of.consideration  does  not  necessarily  imply 
that  the  deed  was  a  sale  :  consideration  might  be  paid  for  a 
contract  to  sell. 

We  find  that  the  deed  of  17th  June  1394  was  a  contract 
for  sale  and  not  an  actual  sale. 

It  is  then  argued  that  on  the  principle  of  equity  which 
considers  that  done  which  ought  to  be  done,  and  which  the 
Court  can  compel  to  be  done,  plaintiff  became  eqaitable  owner 
of  the  property  under  the  contract  for  sale,  without  obtaining 
any  deed  of  sale.  This  appears  to  be  the  English  law  on  the 
subject.  Even  though  a  person,  who  has  contracted  to  sell 
land,  becomes  trustee  for  the  intended  vendee,  this  may  be  the 
relation  established  as  between  the  parties  to  the  contract  for 
sale  without  making  the  intended  vendee  proprietor  with  re- 
ference to  third  parties. 

As  regards  the  law  in  India,  Section  54  of  the  Transfer  of 
Property  Act  is  clear  that  a  contract  for  sale  of  immoveable 
property  does  not,  of  itself,  create  any  interest  in  or  charge  on 
such  property. 

Though  this  Act  is  not  in  force  in  the  Punjab,  it  represents 
generally  the  law  in  force  in  India,  and  no  decisions  have  been 
quoted  which  show  that  in  the  Punjab  title  passes  under  a 
contract  to  sell. 

I.  £r.  B.^  XI  All,,  244,  was  quoted,  but  we  think  this  is 
against  plaintiff.  Mr.  Justice  Mahmud  there  says :  "  I  regret, 
**  however,  with  due  respect,  I  am  unable  to  follow  that  ruling 
"  (I.  L.  R.,  Ill  All,,  77),  for  it  seems  to  me  to  proceed  upon  dis- 
"  regarding  the  distinction  between  a  cwUract  of  sale  and  a  tti- 
"  tract  to  sell,  the  former  being  an  executed  contract,  and  the 
"  latter  appertaining  to  the  class  of  executory  contracts,  or  to 
"  use  the  technical  language  of  jurisprudence,  sale  creates  a 
^^  jus  in  rem,  as  it  passes  ownership  immediately  when  it  has 
"  been  execated ;  and  a  contract  to  sell  is  ayus  ai  rem,  for  it 
"  only  creates  an  obligation  attached  to  the  ownership  of  pro- 
''  pertj,  and  does  not  amount  to  an  interest  therein," 
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Then  under  Section  27  (6)  of  the  Specific  Relief  Act  plain- 
tiff would  have  had  do  claim  to  the  land  if  the  vendor  had, 
sabseqaent  to  the  contract  to  sell,  sold  the  property  to  a  third 
person  without  notice  of  the  contract  to  sell,  for  value. 

Again  though  under  English  law  the  intending  vendee 
would  have  to  bear  the  risk  of  loss  to  the  property,  under 
Indian  Law  the  intending  vendor  would  have  to  bear  the  loss 
(Vide  Shepherd's  Transfer  of  Property  Act,  2nd  Edition,  page 
]8G).  We  hold  then  that  plaintiff  did  not  become  a  proprietor 
under  the  deed  of  17th  June  1894  and  we   dismiss  the  appeal 

with  costs. 

Appeal  dismissed. 


No.  66. 

Before  Mr,  Jtistice  Clarh  and  Mr,  Justice  Gordon  Walker. 

SADHU  RAM  AND  OTHERS,— (Plaintiffs),— 

APPELLANTS,  ] 

Versus  i  AmLLiTS  Bids. 

MUSSAMMAT  BAINI  BAI  AND  OTHERS,—  ) 

(Defendants),— RESPONDENTS. 

Case  No.  787  of  1895. 

Punjab  Courts  Actj  1884,  Section  40 — Questions  of  law  involved — Burdsn 
of  proof — Con9truction  of  deed — Contradictory  finding  by  loioer  Appellate 
Court — Material  irregularity. 

Held,  that  the  proper  allocation  of  the  burden  of  proof  and  the 
coostraction  of  a  deed  which  merely  affected  the  parties  to  the  soib  and 
concerned  no  one  else,  were  not  "  qaestions  of  law  involved  in  the  caae  " 
within  the  meaning  of  Section  40  of  the  Punjab  Courts  Act,  1884. 

No.  45,  Punjab  Record,  1894,  and  No.  68,  Punjab  Record^  1897, 
followed. 

It  was  farther  contended,  on  behalf  of  appellant,  that  inasmuch  as 
the  Divisional  Judge  bad  held  that  Article  127  of  the  Limitation  Act  was 
applic^blo  to  the  case,  bis  subsequent  finding  that  the  property  in  dispute 
was  not  "  joint  family  property "  amounted  to  an  error  of  law  or,  at 
least,  to  a  material  irregularity  within  the  meaning  of  Section  622  of  the 
Civil  Procedure  Code. 

Held,  that,  even  upon  the  assumption  that  such  findings  were 
erroneous  and  contradictory,  they  would  not  amount  to  "  questions  of  law 
involved  "  within  the  said  section  of  the  Punjab  Courts  Act. 

Held,  further,  that  all  that  was  decided  by  the  Divisional  Judg^  was 
that,  if  the  alletcations  in  the  plaint  were  correct  and  the  property  were  to 
be  held  to  be  *'  joint  family  property,"  then  under  these  conditions  Article 
127  of  the  Limitation  Act  would  be  applicable,  and  that  this  did  not  amount 
to  holding  that  the  property  was  in  faet  "  joint  family  property, "  so  as  to 
^^roir  the  burden  of  proving  that  it  was  not  on  the  other  side,  or  precladd 
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the  Court  from  finding  on  the  merits  that  it  was  not  in  fact  **  joint  family 
property.** 

It  not  being  contended  that  the  parties  were  members  of  a  joint 
Hindn  family,  and  it  being  admitted  that  all  the  house  property  other 
than  that  in  dispnte  had  been  partitioned  though  some  property  consist- 
ing of  agricultural  land  was  still  held  jointly,  held,  that  the  burden  of 
proving  that  tlie  property  in  dispute  was  joint  family  property  was  at  the 
outset  rightly  placed  on  plaintiffs,  and  that  there  was  nothing  in  the 
findings  of  the  Divisional  Judge  as  above  explained  which  'shifted  the 
burden  to  the  other  side. 

Held,  therefore,  that  the  Divisional  Judge  had  not  acted  with  material 
irregularity  in  dismissing  plaintiffs*  claim  on  the  ground  that  they  had 
failed  to  discharge  the  onus  which  rested  on  thom. 

Further  appeal  from  the  order  of  Captain  G.  S.  Martindale,  Divi- 
sional Judge,  Mooltan  Division,  dated  3rd  May  1895. 

H.  Rattigan  and  Lai  Chand)  for  appellants. 

Grey,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 
\Oth  Novr.  1898.  Gordon  Walker,  J. — This   is   a  certificate  appeal  and  the 

Divisional  Judge  has  granted  the  certificate  on  one  ground 
only,  viz.,  "that  there  is  a  question  of  law  involved,  namely, 
**on  whom  the  onus  prohandi  was."  It  has,  however,  been  held 
by  the  Court  (Punjab  Record,  No.  45  of  1894  foUowtd  in  Punjab 
Record  Nos.  68  of  1897  and  41  of  1898)  that  th«  proper  alloca- 
tion  of  the  burden  of  proof  is  a  question  incidental  to  the 
proceedings  and  not  a  question  of  law  involved  in  the  case 
within  the  meaning  of  Section  40  of  the  Punjab  Courts 
Act,  and  we  see  no  reason  to  dissent  from  that  ruling.  It  is, 
however,  argued  for  plaintiffs  (appellants)  that  there  are 
other  questions  of  law  involved  in  the  case  (the  application  to 
the  Divisional  Judge  for  a  certificate  did  in  fact  set  out  other 
grounds,  though  the  Divisional  Judge  selected  what  was 
certainly  the  wrong  one),  and  if  it  were  established  that  there 
are  other  "questions  of  law  involved''  within  the  meaning  of 
Section  40,  we  should  be  prepared  to  hear  the  case^  as  a  further 
appeal. 

The  first  of  the  other  groun  ds  taken  is  that  the  Divisional 
Judge  has  put  a  wrong  construction  on  the  deed  of  1861, 
holding  that  it  operated  only  as  between  two  of  the  defendants 
and  not  as  between  the  two  branches  of  the  family.  The 
meaning  of  the  words  "question  of  law  **  was  considered  in  the 
second  of  the  two  judgments  quoted  above  (Punjab  Beewd^ 
No.  68  of  1897),  and,  attaching  to  the  words  the  meaning  that 
they  were  there  held  to  have,  we   are  unable  to  find  that  this 
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woald  be  a  *•  question  of  law  '*  within  the  meaning  of  Section  40. 
The  qaestion  of  the  construction  of  this  particular  deed  is  one 
that  merely  affects  the  parties  to  the  suit,  and  cannot  be  held 
to  concern  any  one  else,  or  to  be  of  general  interest. 

The  other  point  taken  with  refecence  to  the  further  appeal 
is  that  if  Article  127  of  the  2nd  Schedule  of  the  Limitation  Act 
is  applicable  to  the  case  as  the  lower  Courts  have  held,  that  was 
equivalent  to  holding  that  the  property  was  "joint  family 
property."  It  is  urged  that  the  Divisional  Judge  has  come 
to  a  contradictory  finding  when  he  goes  on  to  hold  that  the 
property  is  not  in  fact  joint.  Here  again  we  are  unable  to  see, 
even  if  there  were  anything  in  the  contention,  that  this  would 
be  a  question  of  law  within  the  meaning  of  Section  40,  and,  as 
will  bo  noticed  presently,  the  argument  admits  of  an  easy 
answer. 

The  second  part  of  tht  case  put  forward  for  plaintiffs  is 
that  there  have  been  material  irregularities  which  would 
justify  the  Court  interfering  under  Seqtion  622,  Civil  Pro- 
cedure Code.  It  is  urged  that  the  lower  Appellate  Court 
has  committed  a  material  irregularity  in  wrongly  adjusting 
the  burden  of  proof,  and,  as  incidental  to  this,  the  argument 
with  reference  to  Article  127,  which  has  been  noticed  above, 
is  put  forward.  It  is  contended  that  the  plaintiffs  have  been 
prejudiced  by  these  irregularities,  and  that  the  case  is  one  in 
which  the  Court  should  exercise  its  power  of  revision.  It  is 
further  contended  (1)  that  the  Divisional  Judge  has  not  taken 
notice  of  the  other  documents  on  the  file,  and  (2)  that  even  on 
the  finding  plaintiffs  should  have  got  a  decree  against  Tula 
Ram,  who  admitted  plaintiffs'  claim. 

The  last  two  points  may  be  disposed  of  by  referring  to 
the  order  of  the  Divisional  Judge  on  review  (dated  I8th  June 
1895),  which  shows  that  the  Divisional  Judge  did  take  into 
consideration  the  documents  and  tho  admission  of  Tula  Ram. 
As  regards  the  argument  founded  on  Article  127,  it  is  a 
sufficient  answer  that  all  that  was  decided  in  the  lower  Courts 
was  this,  that  if  the  allegations  in  tho  plaint  are  correct  and 
the  property  were  to  be  held  to  be  "  joint  family  property, "  then 
under  those  conditions  Article  127  would  be  applicable.  That 
certainly  does  not  amount  to  holding  that  the  property  is  in 
fact  **  joint  family  property,  "  so  as  to  throw  the  burden  of 
proving  that  it  is  not  on  the  other  side. 

It  is  not  contended  for  plaintiffs  that  they  and  defendants 
are  members  of  a  joint  Hindu  family.     It  is  farther  admitted 
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tbat  the  honse  property  other  than  that  in  dispute  has  been 
partitioned,  while  some  property  consisting  of  agricultural 
land  is  held  jointly.  No  presamption  in  favour  of  plainti£f8 
could  be  drawn  from  these  circumstances  that  the  property  in 
dispute  is  joint  ancestral  property,  so  as  to  throw  the  burden 
of  proving  that  it  is  not  on  the  defendants  at  the  outset, 
therefore  the  burden  was  rightly  placed  on  the  plaintiffs. 
Then  the  Divisional  Judge  finds  that  the  deed  of  1861  does 
not  prove  that  the  property  was  then  joint.  We  are  not  con- 
cerned with  the  correctness  of  that  decision,  for  at  most  the 
Divisional  Judge  could  only  be  held  to  have  come  to  an 
erroneous  decision  on  the  point.  On  his  finding  there  could 
be  no  question  of  shifting  the  burden  to  the  other  side.  Grant- 
ing, therefore,  for  the  sake  of  argument,  that  this  would  be  a 
ground  for  interference  under  Section  622,  we  are  unable  to  find 
that  the  Divisional  Judge  has  acted  with  material  irregularity- 
We  hold  therefore  that  plaintiffs  must  fail  under  Section 
622  as  well  as  under  Section  40  of  the  Punjab  Courts  Act,  and 
we  reject  the  petition. 

Application  dismissed. 

No.  67. 
Bfiforfi  Mr.  Justice  Clark  and  Mr.  Justice  Gordon  Walker. 
I  IBRAHIM  AND  OTHERS,— (Plaintiffs),-APPELLANTS, 
Appiuatb  Sibk.  I  Versus 

(  MUSSAMMAT  FATIMA  AND  ANOTHER,— (Defendants), 
—RESPONDENTS. 

Cose  No.  626  of  1896. 

Custom — AliBnation-^Qift  hy  toidoio  in  favour  of  daughter  married  after 
death  of  widow's  huahand—Kharuidatnadi—Gujars  of  Qujrat—Riwaj4-am, 

In  a  case  in  which  the  parties  were  Gojars  of  Gujrat  District,  fbund 
that  the  right  which  a  landowner  has  to  make  his  daughter  and  her  issue 
heirs  in  Khanadamadi  cases  cannot  be  extended  in  favour  of  such  land- 
owner's widow,  and  that  the  widow  is  not  entitled  by  custom  t©  gift  her 
late  husband's  land  to  her  daughter. 

Further  appeal  from  the  order  of  A.  Christie,  Esquire,  Additional 
Divisional  Judge,  Jhelum  Division,  dated  }4ith  April  1896. 

Farkash  Ghand,  for  appellants. 

The  judgment  of  the  Court  was  delivered  by 

11(&  Novr.  1898.  Claek,  J. 

Abdulla  (died  in  1892)  married  Mnssammat  Fatima,  defendant  No.  1. 
Mussammat  Aisha,  defendant  No.  2,  married  Karam  Ilahi. 
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Plaintiff,  a  collateral  of  Abdnlla  in  the  fourth  degree,  snea 
for  a  declaration  that  a  gift  of  land,  dated  10th  August  1895, 
bj  defendant  No.  1  to  defendant  No.  2  shall  not  affect  his 
reversionary  rights. 

The  parties  are  Gujars  of  Gajrat.  Mussammat  Aisha  was 
Dot  married  till  after  Abdnlla's  death,  and  though  since  her 
marriage  Mussammat  Aisha  and  her  husband  have  been  living 
with  Mussammat  Fatima,  this  does  not  entitle  defendant  to 
derive  any  advantage  from  the  custom  in  favour  of  khanadamad 
in  the  Oujrat  District.  It  is  the  proprietor  himself  and  not  his 
widow  who  can  make  his  son-in-law  a  khanadamad,  Def andante 
rely  upon  the  custom  stated  in  the  Hiwaj-i-am. 

"  The  widow  cannot,  as  a  rule,  alienate  by  deed  of  gift  or  by 
"will  the  estate  of  her  husband,  unless  she  is  advanced  in  years 
"  and  there  is  no  likelihood  of  re-marriage.  Under  the  latter 
"  circumstances  sho  can  transfer  by  gift  to  any  male  member 
"of  her  husband's  family,  or  to  a  descendant  of  her  daughter 
"  under  whose  care  she  lives.  The  transferee  will  be  answer- 
"able  for  her  maintenance." 

Mussammat  Fatima  is  before  us,  and  does  not  seem  to  be 
more  than  40  years  of  age.  Mussammat  Aisha  has  no  children, 
and  the  gift  is  to  her,  and  not  to  her  children. 

This  entry  in  the  Eiwoj-i-amy  therefore,  does  not  strictly 
apply  to  the  case,  but  even  if  it  did,  we  do  not  think  it  would 
be  sufficient  to  prove  a  custom  so  opposed  to  the  ordinary  right 
of  the  widow.  The  other  evidence  in  support  of  this  custom  is 
in  our  opinion  worthless. 

Captain  Davits  on  page  3  of  his  Customary  Law  of  Gnjrnt 
discusses  the  question,  and  says  that  such  a  transfer  by  a  widow 
would  probably  require  the  sanction  of  her  husband  before 
death.  He  quotes  Pun;a6  J2^cor(?,  No,  43  of  1883,  and  No.  128 
of  1884,  which  support  this  view. 

It  was  alleged  by  defendant  that  Abdulla  on  his  death-bed 
gave  directions  to  this  effect,  but  we  do  not  accept  this  as 
proved. 

Wo  do  not  see  that  there  is  anything  to  warrant  the  exten- 
sion  to  his  widow  of  the  right,  which  a  landowner  has,  to  make 
his  daughter  and  her  issue  heir  in  khanadamadi  cases. 

And  we  do  not  think  that  a  custom  is  proved  allowing  the 
widow  to  gift  her  husband's  land  to  her  daughter.  The  general 
fustom  and  tho  exceptions  are  ^iven  under  para.  64  of  Battigan's 
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Digest,.     The  ezcepfcions  are  generally  among  tribes  influenoed 
by  Muhammadan  law — Sayads,  and  Paihans  and  Kakezait. 

We  accept  the  appeal,  and  decree  declaring  that  the  gift 
of  10th  August  18»5  shall  not  affect  plaintiffs'  reversionary 
right  after  the  death  of  defemdant  No.  1,  and  costs  throughout. 

Appeal  aUotoed. 


f 


No.  68. 

Before,  Mr.  Justice  Clark  and  Mr.  Justice  Gordon  Walker. 

RUKAN  DIN,  MINOR,  THROUGH  GHULAM,  AND 
OTHERS,- (Dbfrndants),— APPELLANTS, 

Apprllatb  SidB'^  Versus 

MUSSAMMATMARIAM  AND  0THERS,-(Puintiff3),- 
RESPONDENTS. 

Case  No.  652  of  1896. 
Cu,lcm-S«cc>.^ion  to  childte.s  proprMor-Exdusion  of  near  eoUaUraU 
hy  proprietor,  of  Mlage-ViUa^e  fonndei  rcUhin  boundorie.  of  old   vMa,e 
-Right  o/coUateralt  retiding  in  latter  to  exceed  to  land  .n /ormer- 
Succession  of  adopted  »on  in  hi»  natur^J/amay-Bm.j-i-am. 

Inthepreseut  caee  it  appeared  that  n^auza  Ferozabad  had  been 
founded  by  the  grandfather  of  the  two  decoas.d  proprietors,  the  snoces- 
sion  to  »h08e  lands  wa«  in  dispnto.  withi.  the  boundaries  of  mau.a  Ran.*. 
The  two  proprietors  having  died  childless,  the  proprietors  of  ^za 
FerozabadclaLedto  exclude  .he  n.ar  collaterals  who  U.ed  m  mau.. 
Si.  and  based  their  claio,  on  anentry  in  the  Wdj^l-ul-nr,  to  thoettect 
L  on  the  death  of  a  landowner  without  issue  his  »««  ""^Tlner^  of 
occeed  provided  ho  lived  in  the  same  patti ;  otherw.se  «•«  '-''--"-  "J 
rarp;J»-..onld  succeed.  There  was  no  such  entry  in  the  ^'^f'^-^^' 
l„la  Ferozabad,  but  it  was  contended  that  the  ent^  m  q-"-  ^^^'^ 
;ily  to  that  village  inasmuch  as  it  had  been  f ouaded  frou.  the  other. 

H.ld.  that  the  said  entry  was  very  unusual  and  not  very  r^aon^K 
and  should  not.therefore.be  extended  to  «.««.a  Ferozabad  so  as  to  pve 
1  ptprietors  of  that  village  a  preferential  right  over  the  near  co-latenUs. 

fl.ld  further,  that  the  deciaion  of  the  Court  in  No.  6*.^  ""i""  ^. 
1898  Id  not  apply  to  the  present  ca,e,  inasmuch  as  the  founder  of  «««« 
F?r!;raddidTotV  and  Ireland  in  a  --^ . '"'^^^^^  "^'^ 
Lstod  in  foondine  a  new  village  within  ^^''J^o^'^^lf  ^J^^^ 
and  alao  because  the  oollatorals.  a.  descendant,  of  t*'*  *°'^'^''"'' J'" 
ana  aiso  db«,  concerned,  was  ancestral 

claiming  property  which,  so  far  as  tney  we 

property. 

H.l<ial.o,  a,  regards  the  conflicting  claims  of  th.  collaterals  ^nUr  «». 
thatfnadttia  so/ and  his  descendants  are  entitled  to  succed  u.  tl.a 
natural  family  of  such  adopted  son. 
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Further  appeal  from  the  order  of  Sardar  Gurdial  Singh,  Mariy 
Divisional  Judge,  Ferozepore  Division,  dated  9th  April  1896. 

Oertel,  for  appellants. 

GK>lak  Natb,  Krishen  Singh  and  Lajpat  Rai,  for  res- 
pondents. 

The  facts  of  the  case  sufficiently  appear  from  the  judg* 
ment  of  the  Court  delivered  by 


.  Clark  J. 

SAIDA. 

1 

25th  Now.  1898. 

Wazir. 

1 
.  Farid. 

Isa. 

Jamal. 

Ghalam,  &c. 
(defendants). 

1 
Mansnr 

1 
Bhana. 

1 

Shahgul. 

Ismail 
married 
Mustammat          A 
Bakhto. 

Khalil 
married 

f 
Ibrahim. 

Yiisuf 
(plainti£f) 

luflsammat 
Mariam. 

The  properties  of  Ismail  and  Khalil  were  held  by  their 
reapectivo  widows.  Ismail's  widow,  Massaramat  Bakhto, 
recently  died,  and  the  property  was  mutated  in  the  name  of 
Massammat  Mariam,  widow  of  Khalil :  thereupon  the  descen- 
dants of  Wazir  brought  a  suit  for  possession  of  the  estate 
aj^ainst  Mussammat  Mariam  and  the  sons  of  Jamal,  for 
possession  of  the  property  held  by  Mussammat  Bakhto. 

The  sons  of  Jamal  stated  that  they  excluded  the  sons  of 
Wazir,  alleging  that  Jamal  was  the  son  of  Mansnr. 

While  this  suit  was  pending*  the  propnetors  of  mauza 
Fcrozabad  instituted  a  suit  against  all  those  parties  for  a 
declaratory  decree  that  they,  on  the  death  of  Mussammat 
Mariam,  were  entitled  to  succeed  to  the  whole  of  the  estate  of 
Bhana. 

The  first  Court  dismissed  the  claim  of  the  proprietors  and 
held  Jamal  was  the  son  of  Mansur,  and  that  JamaFs  sons 
excluded  the  descendants  of  Wazir,  and  dismissed  the  suit  of  the 
descendants  of  Wazir. 

The  Divisional  Judge  held  the  right  of  the  proprietors 
established  and  decreed  their  claim.  Though  he  held  that 
Jamal  was  the  son  of  Isa  and  not  of  Mansur,  yet  he  dismissed 
the  appeal  of  the  descendants  of  Wazir,  apparently  weighing 
their  claims  with  those  of  the  proprietors,  who  were  not  as  a 
matter  of  fact  parties  to  their  suit. 


Digitized  by 


Google 


234  ^^^^  JtJDQMBil'rS— No.  68.  t  Bscott 

We  will  first  discuss  the  claim  of  the  proprietors.  The 
estate  is  situated  in  mauta  Ferozabad,  which  was  foanded 
oat  of  niauza  Rania.  la  the  Wajib'ul-arz  of  Rauia  there  is 
an  entry  that  if  a  landowner  dies  without  issue  then  his  near 
collateral  shall  succeed,  provided  he  lives  in  the  same  paUif  but 
if  he  does  not  live  in  that  paUi^  that  the  other  landowners  of 
that  patti  shall  succeed.  There  is  no  such  entry  in  the  Wajib- 
uUarx  of  Ferozabad,  but  the  proprietors  urge  that  the  entry 
of  Rania  should  be  applied  to  Ferozabad,  as  the  one  is  founded 
from  the  other.  We  are  unable  to  accept  this  contention. 
The  proviso  of  the  Rania  WaJib-ul-arM  is  a  very  unusual  one, 
and  apparently  not  a  very  reasonable  one.  There  is  no 
apparent  reason  why  living  in  a  different  pitti  of  the  same 
village  should  exclude  a  near  collateral.  This  entry  may  have 
been  due  to  some  peculiar  circumstances  of  Rania,  such  as 
feuds  between  the  different  patiis.  There  are  no  palti$  in 
Ferozabad,  and  it  seems  to  have  been  founded  by  a  body  of 
near  relatives. 

We  therefore  think  that  there  is  no  special  agreement 
applicable  to  Ferozabad  which  would  give  a  preferential  right 
to  the  proprietors  over  the  near  collaterals. 

The  Divisional  Judge  has  further  held,  following  Punjab 
Ileeord,  No.  64  of  1893,  that  the  collaterals  cannot  succeed  to  a 
collateral  in  a  different  village. 

This  case  is  very  different  from  that  case.  Mamur  did  not 
go  and  acquire  land  in  a  remote  village  ;  he  only  assisted  in 
founding  a  new  village  within  the  boundaries  of  his  old  village. 

Another  essential  difference  is  that,  as  we  shall  show 
directly,  the  sons  of  Jamal  are  descendants  of  Mansur,  who 
acquired  the  property,  and  what  they  are  claiming  is  therefore 
ancestral  property  as  far  as  they  are  concerned. 

We  hold  therefore  that  the  proprietors  failed  to  establish 
their  claim  to  this  property. 

The  next  question  is  the  competing  rights  of  the  sons  of 
Jamal  and  those  of  the  descendants  of  Wazir.  These  depend  on 
the  question  whether  Jamal  was  the  son  of  Mansur. 

We  think  that  Jamal  was  the  natural  son  of  Bhana  and 
was  adopted  by  Isa.  Even  the  witnesses  for  Wazir*s  descend*' 
ants  say  that  Jamal  was  only  the  adopted  son  of  Isa. 

An  inspection  of  the  kursxnatna  of  the  1856  Settlement 
strongly  supports  this  view :  we  think  that  Jamal  is  ther© 
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intended  to  be  shown  as  the  son  of  Bhana,  and  that  Isa  is  pro- 
bably put  in  between  in  a  small  circle  to  allude  to  the  adoption* 

The  rulings  of  this  Court  are  to  the  effect  that  an  adopted 
son  succeeds  in  his  natural  family. 

The  sons  of  Jamal  therefore  entirely  exclude  the  descend- 
ants of  Wazir,  and  the  suit  brought  by  the  descendants  of  Wazir 
must  be  dismissed. 

This  appeal  is  accepted,  and  the  suit  of  the  proprietors  is 
dismissed  with  costs  throughout. 

Appeal  allowed. 


No.  69. 

Before  Mr.  Justice  Clarh  and  Mr.  Justice  Gordon  Walker. 

MUGHAL,-(Plaintipf),« APPELLANT,  |  app,liaw  Side. 

Versus  \ 

JALAL  AND  OTHERS,— (Dependants),— RESPONDENTS. 
Case  No.  460  of  1896. 

Pre-emption-^Sale  to  two  co-ghanrs  and  a  stranger  ^Subsequent  acqui- 
sUion  of  atranger's  share  by  third  co-sharerSuU  by  a  fourth  co-sharer  for 
fre'emption. 

The  land  in  snik  was  in  the  Brst  instance  sold  to  three  persons,  of 
whom  two  were  co-sharers  in  the  joint  holding  but  one  was  not.  Sabse- 
quently  plaintiff,  who  was  also  a  co-sharer  in  the  said  holding,  sued  for 
pre-emption  in  respect  of  the  sale,  but  shortly  before  the  institution  of 
his  suit,  the  stranger  vendee  sold  his  share  to  one  K.  C,  another 
co-sharer  in  the  same  holding.  Accordingly  at  the  time  when  the  suit  was 
inatituted,  the  land  was  in  the  hands  of  three  vendees  against  no  one  of 
whom  plaintiff  could  assert  a  superior  right.  It  was,  however,  contended 
on  behalf  of  plaintiff  that  regard  must  be  had  to  the  original  transaction 
in  which  two  vendees,  who  had  equal  rights  with  plaintiff,  had  joined 
with  them  in  the  purchase  a  third  whose  right  was  inferior  to  that  of 
plaintiff,  and  that  the  right  of  pre-emption  which  plaintiff  woald  in  con- 
sequence have  bad  as  against  the  original  vendees  could  not  be  defeated 
by  the  subsequent  elimination  of  the  stranger  and  |he  substitution  of 
a  person  against  whom  plaintiff  had  not  a  superior  right. 

Held,  overruling  the  said  contention,  that  the  mere  fact  that  at  one 
stage  a  stranger  had  a  share  in  the  bargain  could  not  be  held  to  vitiate 
the  right  of  the  three  persons  who  were  the  vendees  at  the  date  of  suit 
and  resisted  plaintiff's  claim  with  one  that  was  not  inferior  to  his  own. 

Further  appeal  from  the  order  of  D,  0.  Johnstone,  Esquire,  Divi' 
iional  Judge,  Jhelum  Division,  dated  Ist  April  1896. 
Lai  Chand,  for  appellant, 
K.  P.  Roy  and  Ishwar  Das,  for  respondents. 
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l&th  Novu  1898.  The  judgment  of  the  Court  was  delivered  by 

Gordon  Walkkr,  J. — The  land  in  suit  was  in  the  first  in, 
stance  sold  to  three  persons  (1)  Sainditta,  (2)  Sahibditta  and  (3) 
Devi  Dial  for  Rs.  1,500.     Of  these  (1)  and  (3)  were  already  co- 
sharers  in  the  joint  holding,  but  (2)  was  not,  so  that  if  this  suit 
were  one  brought  by  plaintiff  to  enforce  his  right  of  pre-emption 
as  a  co-sharer  in  the  holding,  against  the  three  original  vendees 
he  would  necessarily  have  succeeded,  because  the  right  of  one 
'  of  them   was  inferior  to  his.     But  before  the  institution  of 
plaintiff's  suit  Sahibditta  had  transferred  by  sale  his  share  of 
the  bargain  to  one  Karam  Chand,  who  was  also  a  co-sharer  in 
the  holding,  and  to  whom  plaintiff  has  )io  superior  right.     Thus 
when  the  suit  was  instituted  the  land   was   in  the   hands  of 
three  vendees  against  no  one  of  whom  plaintiff  can  assert  a 
superior  right.     So  far  there  is  no  dispute.     (I)  It  is  argued  in 
the  first  place  for  plaintiff  that  we  must   look  to  the  original 
transaction,  in  which  two  vendees,  who  had  equal  rights  with 
the  plaintiff,  joined  with  them  in  the  purchase  a  third   whose 
right  was  inferior  to  that  of  plaintiff,  and   that  the  right  of 
plaintiff  could  not  be  defeated  by  the  subsequent  elimination  of 
the  stranger  and  the  substitution  of   a  person   against   whom 
plaintiff  had  not  a  superior  right.     (2)  It  is  further  argued  that 
having  regard  to  the  details  of  the   transfer  by  Sahibditta  to 
Karam  Chand  this  was  not  a  bond  fide  transaction,   and  we  are 
referred  to  the  remarks  made  by  Mr.  Justice  Rivaz,  in  the  jndg- 
ment  published  as  afoot-note  to  Punjab  Record,  No.  30  of  1893^ 
beginning  with  "  Before  dealing  with  this  question,  &c.'*    As 
regards  this  second  point,  it  may  be  observed   that  the  deed  of 
sale  by  which  Karam  Chand  took  the  place  of  Sahibditta  was 
executed  two  days  before  the  institution  of  plaintiff's  suit,  and  it 
might  perhaps  be  inferred  from  this  that  the  transfer  was  made 
while  the  suit  was  being  threatened  and  in  view  of  its   institu- 
tion.    But  plaintiff  did  not  in  either  of  the  lower   Courts 
directly  attack  the  genuineness  of  the  transaction,  the  question 
was  never  put  in  issue,  and  it  cannot  be  said   to  be    raised  in 
the  grounds  of  appeal  either  to  the  Divisional  Judge  or  to  this 
Court.     We  do  not  therefore   think  that  it  is  open  to  us  to  go 
into  it  now. 

It  may  be  taken,  then,  that  this  transaction  (the  sale  by 
Sahibditta  to  Karam  Chand)  was  a  genuine  one,  and,  that  be- 
ing so,  Karam  Chand  may  be  held  to  have  acquired  the  share 
of  Sahibditta  by  coming  forward  and  asserting  his  superior 
right  of  pre-emption.    He  might  no  doubt  have  asserted  hi^ 


Digitized  by 


Google 


SiPT.  1898.  ]  CIVIL  JUDGMENTS-No.  89.  237 

right  to  take  over  the  whole  bargain  on  the  ground  that  the 
other  two  vendees  could  not  oppose  him  because  thej  had  as- 
sociated Sahibditta,  a  stranger,  with  themselves.  He  was  con- 
tent, however,  to  take  only  Sahibditta's  share  of  the  bargain, 
leaving  the  other  two  undisturbed. 

The  present  case  is  clearly  distinguishable  from  that  in 
Punjab  Reeordj  No.  106  of  1880.  There  the  sub-purchaser  took 
only  part  of  tho  bargain,  but  left  the  rest  with  an  original  pur^ 
ehattr  whose  right  wat  inferior  to  that  of  the  person  claiming 
pre-emption. 

In  that  case  the  learned  Judge  remarked  that  the  sub- 
purchaser **  must  be  held  to  be  estopped  from  asserting  the 
"  right  he  has  once  waived  of  acquiring  the  property  solely 
"  against  another  person  whose  claim  to  pre-emption,  though 
"  inferior  to  his  own,  is  still  superior  to  that  of  the  first  pur- 
'*  chaser.''  In  that  case  the  right  of  the  sub-purchaser  was  held 
to  be  vitiated  because  he  had  allowed  another  person  who  had 
a  right  inferior  to  plaintiff* s  to  retain  part  of  the  bargain.  We 
think  that  this  judgment  taken  with  Punjab  Record^  No.  10  of 
1884,  goes  no  further  than  to  establish  this  principle  that» 
when  a  right  of  pre-emption  is  claimed  against  several  pur« 
chasers,  the  measure  of  their  rights  is  to  be  taken  to  be  that^ 
of  the  purchaser  who  has  the  lowest  right,  so  that,  if  a  claim- 
ant can  show  a  right  superior  to  that  of  any  one  of  several 
joint-purchasers,  he  must  succeed.  In  Punjab  Record,  No.  138  of 
1884,  another  principle  was  established  that,  where  a  purchaser 
has  acknowledged  privately  the  ri^ht  of  a  person  to  pre-emption 
of  his  purchase  and  has  transferred  it  to  him,  a  third  person 
not  having  a  soperior  right  to  the  sob-purchaser  (although 
his  right  is  superior  to  that  of  the  original  vendee)  cannot 
succeed  against  the  sub-purchaser.  It  is  clear  that  the  remarks 
of  Mr.  J.  Powell  in  that  judgment  with  reference  to  Punjab 
Beeord,  No.  106  of  1880,  concern  only  the  view  of  the  case 
expressed  above,  viz,,  that  the  sub-purchaser  had  vitiated  his 
right  by  allowing  a  person  with  claims  inferior  to  the  plaintiff  to 
remain  associated  with  him  in  the  bargain. 

The  question  that  really  arises  in  the  present  case  has  not 
apparently  yet  been  decided  by  this  Court  directly  in  any 
other  so  far  as  we  are  aware.  The  Divisional  Judge  has  decid- 
ed it  on  the  analogy  of  Punjab  Record,  No.  138  of  1884,  extending 
the  principle  therein  laid  down  to  it.  The  question  which  we 
have  to  decide  under  this  head  of  the  case  may  be  stated  to 
be  as  follows : — The  sub-purchaser  (Karam  Chand)  had  admit- 
tedly  a  good  claim  against   the   three  original  purchasers 
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»'  '      '     

beoanse  one  of  them  had  a  right  inferior  to  his.  He  did  not 
enforce  it  against  them  all  three  by  taking  over  the  whole 
bargain,  bat  contented  himself  with  taking  over  a  share  and 
allowing  the  two  original  purchasers  as  against  whom  plaintiff 
has  not  got  a  superior  right  to  remain  in.  There  was  a  flaw 
in  the  right  of  the  three  original  purchasers,  has  that  been 
mended  by  the  transfer  of  the  stranger's  part  of  the  bargain  to 
the  snb-purchaser  ?  We  think  that  the  answer  most  be  in  tbe 
affirmative.  If  Sainditta,  Devi  Dial  and  Karam  Ghand  had 
been  the  original  purchasers,  plaintifE  would  haye  no  claim 
against  them,  and  it  is  equally  true,  we  think,  that  if  Karam 
Chand  had  taken  over  the  whole  bargain  and  re-transferred 
two-tbirds  of  it  to  Sainditta  and  Devi  Dial,  plaintiff  would 
in  that  case  also  have  failed.  The  fact  that  at  one  stage  a 
stranger  had  a  share  in  the  bargain  cannot,  in  our  opinion,  be 
held  to  vitiate  the  right  of  the  three  persons  who  are  now 
vendees,  and  resist  plaintifE's  claim  with  one  that  is  not  in- 
ferior to  his.  It  cannot  be  properly  contended  that  Karam 
Chand  merely  took  the  position  of  the  stranger  in  the  bargain 
and  can  claim  no  better  right  than  that  derived  from  him. 
The  position  that  he  took  was  in  virtue  of  his  right  as  a  pre- 
emptor  to  whose  superior  right  the  stranger  had  yielded.  Nor 
is  there  any  force  in  the  contention  that  the  two  original 
vendees  who  remained  in  waived  their  right  as  against  the 
plaintiff  by  having  admitted  a  stranger.  No  doubt  plaintiff 
obtained  a  cause  of  action  against  the  three  original  vendees 
on  the  first  sale,  but  the  same  may  be  said  where  there  is  a 
sale  to  a  single  stranger  vendee  who  subsequently  transfers 
to  a  person  having  an  equal  right  with  the  plaintiff.  To 
admit  the  argument  which  it  is  sought  to  found  on  that  would 
be  to  strike  at  the  root  of  the  principle  on  whica  the  decisions 
of  this  Court  are  founded.  On  this  point  I.  L,  fi.,  XX  AH^ 
page  IQl,  in  which  the  Allahabad  High  Court  has  accepted  the 
same  view  as  this  Court,  may  be  referred  to.  It  is  true  that 
in  Punfah  Record^  No.  94  of  1895,  the  learned  Judge  (page  451) 
speaks  of  a  sale  where  strangers  have  joined  as  being  "  bad  in 
its  entirety  against  plaintiff.*'  But  that  case  also  is  die* 
tinguishable  from  the  present  one  by  the  fact  that  the  strangers 
were  allowed  to  remain  in.  We  hold  that  the  right  of  the 
three  defendants  was  not  injured  by  the  failure  of  Karam 
Chand  to  impeacb  the  sale  so  far  as  the  two  remaining 
original  purchasers  were  concerned,  and  that  they  did  lose 
their  right  by  the  association  of  a  stranger  with  them  in  the 
original  bargain. 
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In  this  view  of  the  queation,  Pun/ah  Beeord^  No.  94  of  1895, 
has  no  bearing  on  the  matter,  nor  is  it  necessary  to  discnss  the 
other  points  raised  except  that  taken  in  the  fourth  ground  of 
appeal  to  the  Divisional  Judge  (which  is  covered  by  the  sixth 
ground  of  appeal  to  this  Court).  The  question  of  custom 
(fifth  ground  in  appeal  to  Divisional  Judge)  was  not  referred 
to  in  the  arguments  before  us.  The  other  point,  C4f.,  the  right 
of  plaintiff  to  share  in  the  bargain  {Punjab  Becordy  No.  54  of 
1882)  as  having  equal  rights  with  the  vendees,  was  not  taken  in 
the  first  Court  and  was  apparently  not  pressed  before  the  Divi- 
sional Judge.  The  rnling  quoted  is  totally  inapplicable  to  the 
present  case.  It  was  there  held  that  in  the  ciroumatanoei  of 
that  Case  *'  the  right  of  pre-emption  was  a  Joint  right  of  the 
"plaintiff  and  the  purchaser,  and  by  buying  a  share  he  has 
"exercised  their  rights  as  well  as  his  own."  It  cannot  be 
seriously  argued  that  there  was  any  community  of  interests 
between  the  plaintiff  in  this  case  and  the  vendees,  or  generally 
that  a  purchaser  must  be  held  to  take  on  behalf  of  all  persons 
who  have  an  equal  right  of  pre-emption  (with  him)  in  the 
property.     See  Pun; ad  Becordy  No.  17  of  1884,  on  this  point. 

For  these  reasons  we  think  that  the  appeal  must  fail,  and 

we  dismiss  it  with  costs- 

Appeal  dismiesed* 

No.  70. 

Before  Mr.  JueticB  Clark  and  Mr,  Justice  Gordon  Walker* 
[JMAR  BAKHSH,—(Plaintikf),— APPELLANT,^ 
Versus 


ABDUL  KAEIM  AND  OTHERS,— (Dbfbndants),— 
RESPONDENTS* 


ArPILLATB  SlDS. 


Case  No.  491  of  1896. 

Pre^emptton^'Claim  in  respect  of  land  situate  in  out'grouoth  of  toum  of 
Batala  and  occupied  hy  shops — Onas  proband!. 

Plaintiff  sued  for  pre-emption  of  certain  land  which,  though  formerly 
agricultural,  was  at  the  date  of  suit  situate  in  an  out-growth  of  the  town 
of  Batala,  and  was  occupied  hy  business  premiseB,  or  shops,  and  not  by 
dwelling-hoiues. 

Held,  that  the  claim  must  be  treated  as  one  in  respect  of  property 
which,  though  formerly  agricultural  land,  should  now  be  regarded  as 
subject  to  urban  rules. 

Held,  therefore,  that  the  burden  of  proving  that  there  was  a  custom 
of  pre-emption  applicable  to  such  property  was  upon  plaintitP,  and /ound, 
that  plaintiff  bad  failed  to  relieye  himself  of  such  onus. 

No.  87,  Pun; ab  Becordy  1890,  followed. 
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Further  appeal  from  the  order  of  J.  A,   Anderson,  Esquiref   Bivi- 
tional  Judge,  Amritsar  Division,  dated  23rd  March  1896.    . 

K.  P.  Roy,  for  appellant. 

Lai  Chand,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 
2nd  Deer.  1898.  Gordon  Walker,  J.— Tho  property  which  is  the  subject 

of  this  suit  is  situated  just  outside  the  town  of  Batala,  beyond 
the  original  limits  of  the  town  which  are  defined  by  the  cir- 
cular road.  The  town  is  gradually  spreading  out,  and  land 
which  has  formerly  been  oultivated  is  being  taken  up  for 
building  sites,  mostly  for  shops  and  business  premises  (kar- 
khanas).  This  is  clearly  what  has  happened  in  respect  of  the 
land  in  dispute.  It  has  been  built  over ;  and  the  first  question 
for  consideration  is  whether,  for  the  purposes  of  this  suit,  we 
are  to  regard  the  land  as  subject  to  the  rules  of  pre-emption 
which  apply  to  urban  areas  or  as  agricultural  land.  The  same 
question  arose  in  the  case  in  which  the  judgment  is  reported  as 
Punjab  Beoord,  87  of  1890,  the  site  in  dispute  there  being  por- 
tion of  another  out-growth  of  Batala.  In  that  case  Mr,  Jastice 
Benton  observed  "  it  appears  to  us  that  we  ought  to  regard  the 
"  property  as  situated  in  a  town,  it  being  a  suburb  in  immedi- 
**  ate  proximity  to  a  large  town  and  occupied  by  shops,  a  grain^ 
"  market  and  such  like  buildings  used  for  commercial  pur- 
**  poses,  etc.,  etc."  We  have  no  hesitation  in  accepting  the  view 
expressed  by  the  learned  Judges  in  that  case,  and  in  holding 
that  plaintiff's  claim  is  to  be  dealt  with  in  accordance  with  the 
rules  applicable  to  urban  areas. 

That  being  so,  it  remains  to  consider  whether  plaintiff  has 
established  the  existence  of  a  custom  of  pre-emption  applicable 
to  the  site  in  dispute :  granting  as  wo  may,  at  least  foi*  the 
sake  of  argument,  that  there  may  be  a  well-establLshed  cus- 
tom of  pre-emption  applicable  to  sites  within  the  original 
limits  of  the  town,  can  it  be  deduced  from  this  that  the  sam® 
custom  would  apply  to  the  areas  under  out-growths  of  the 
town,  or  has  plaintiff  otherwise  proved  the  existence  of  a  cus- 
tom that  would  so  apply  ?  Wo  think  that  the  reply  to  both 
questions  must  bo  in  the  negative. 

The  right  of  pre-emption  is  an  interference  with  the 
rights  of  property  which  is  justified  by  certain  considerations. 
In  the  case  of  village  lands  its  object  may  be  taken  to  be  the 
exclusion  of  strangers,  and  the  maintenance  of  the  village  com* 
inanity  in  its  integrity.     Here  the  consideration^  are  regarded 

..gitized  by  VjOi 


Sip  t.  1898.  ]  CIVIL  JUDailKNTS— No.  70.  241 

as  of  Bach  force  that  the  custom  ia  presumed  to  exist.  In  the 
case  of  sites  in  towns  there  is  uo  such  presumption  ;  but  it  is 
recognized  that  there  may  be  circumstances  which  would 
justify  the  interference  in  respect  of  them  also,  and  it  is  open 
to  the  party  claiming  pre-emption  to  prove  the  existence  of  a  ^ 
custom. 

There  is  one  point  of  importance  in  this  case  that  does 
not  seem  to  have  been  brought  out  with  sufficient  clearness. 
The  first  Court  has  found,  and  it  is   clearly  right  here,  that 
^'  the  site  in  suit  is  on  the  new  ahadi  formed  outside  the  town 
"of  fiatala  for  the  purpose  of  starting  workshops.  ....  .These 

"  houses  have  been  built  for  the  manufacture  of  iron  hetnas 
"  (sugarcane  presses).''  Also  '*  the  site  in  dispute  is  a  new 
ahadi  formed  for  the  purposes  of  trade  in  iron  b$lna8  (sngar- 
caue  presses).''  It  is  clear  that  what  we  are  dealing  with  are 
not  dwelling-houses,  but  business  premises,  in  fact  shops  not 
Aotfief. 

As  regards  the  rulings  of  this  Court  which  have  been  quoted 
in  the  arguments,  Punjab  Record^  No,  87  of  1890,  has  already 
been  referred  to.  That  ruling  is  very  much  in  point.  It  was  held 
that  the  plaintiffs  had  in  that  case  failed  to  establish  a  custom 
of  pre-emption  in  the  Tahsiltvala  bazar,  another  out-growth  of 
Batala.  It  does .  not  appear  to  us  to  constitute  a  material 
difEerence  between  the  two  cases  that  the  TahMioala  bazar  was 
a  little  way  o£E  from  the  original  town,  while  the  area  in  dis- 
pute is  only  separated  from  the  town  by  the  circular  road. 
No.  17  of  1889  was  a  case  relating  to  houies  inside  the  town  of 
Batala;  but  the  only  question  really  involved  was  as  to  which 
of  two  claimants,  owners  of  adjoining  houses,  had  the  superior 
right.  The  right  of  pre-emption  founded  on  vicinage  as  re« 
gards  Jumses  in  the  toion  was  apparently  not  disputed. 

Pmijab  Beoord  No.  49  of  1889  was  also  referred  to ;  but  it 
has  really  no  bearing  on  the  present  case. 

Punjab  Becord,  No.  103  of  1889.  This  case  is  on  the  face  of 
it  easily  distinguishable  from  that  now  before  ns ;  but  there  are 
some  portions  of  the  judgment  that  may  be  quoted  as  showing 
the  principles  on  which  the  decision  in  such  a  ca  se  should 
be  based.  ''It, cannot  be  doubted,"  remarked  Mr.  Justice 
Powell, ''that  the  object  and  purpose  for  which  the  right  of 
"  pre-emption  was  recognized  and  enacted  in  Act  IV  of  1872  waa 
"  to  protect  the  compactness  of  village  communities,  and  m 
fioiOM  to  respeot  native  feoUngaaceg^da  casta  exdnaivenesa 
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*^  the  seciasion  of  private  family  life  and  so  forth ;  not  to  inter- 
"  fere  with  private  rights  of  contract  or  the  disposal  of  property. 
"  It  has  not,  however,  been  so  limited  in  the  Act  that  the  right 
'lean  only  be  exercised  when  some  consideration  connected 
'  "  with  caste  seciasion,  re-union  of  divided  tenements,  or  con- 
"  venience  regarding  privacy is  established." J^  Else- 
where in  the  same  judgment  the  following  passage  occurs:— 
"  We  do  not  wish  to  lay  too  much  stress  on  the  fact  of  plaint- 
'*  iff *s  premises  being  mere  shoppy  but  it  is  indisputable  that  it 
*'  does  not  follow  that  because  in  a  sub-division  pre-emption  is 
"  the  custom  in  parts  occupied  by  dwelliog-houses,  therefore  it 

"  holds  good  for  those  occupied  by  shops 

Punjab  Record,  No.  170  of  1889,  related  to  a  site  in  MohaUa 
Sultan  Ganj,  a  suburb  of  Mooltan.     In  the  judgment  in  that 
case  it  was  observed:  *'  It  is  admitted   that  it  (the  custom  of 
'*  pre-emption)  prevails   generally   within  the  city  of  Mooltan 
*'  and  that,  as  a  general  rule,  where  pre-emption  is  found  to 
"prevail   within  some    sub-divisions   of  a  city    it    may   be 
"  presumed,  unless  the  contrary  is  shown  to  prevail  in  others 
"  also.     But  it  is  contended  that  this  applies  only  to  the  city 
"proper,  and  that  where  a  suburb  has  grown  up  as  it  were 
"  independently  and  is  not  a  mere  growth  of  the  city  itself, 
"  those  who  assert  that  pre-emption  exists  in  it  must  prove 
"  their  assertion.    The  view  appears  to  be "  generally  correot 
"  and  to  be  applicable  to  the  present  case."     (Roe,  J.)     These 
facts  are  no  doubt  distinguishable  from  those  of  the  present 
case  where  the  site  in  dispute  may  be  said  to  be "  a  mero 
growth"    of    the    town    of   Batala.     But  it     is  not  to  be 
inferred  that  the  learned  Judge  meant  to  convey  that,  if 
the  suburb  had  been    "a  mere  growth"  the    presamptiou 
would  have  been  in  favour  of  the  existence  of  a  right  of 
pre-emption.    It   would   no   doubt   be  easier  to  prove   the 
existence    of  the  custom  in  a  "  mere  growth "  than  in  an 
« independent "  suburb ;  but  distinct  proof  would  be  neoessary 
in  the  former  case  also. 

Punjab  Becord^  No.  199  of  1889  may  be  taken  as  showing 
that  the  customs  of  pre-emption  as  regards  housss  prevails 
in  the  town  of  Batala. 

In  Punjab  Beeord,  No.  \7  o/ 1895,  the  distinction  between 
claims  in  respect  of  shops  and  in  respect  of  dwelling-houses  is 
emphasized.  This  was  held  to  have  "  a  substantial  foundation  ia 
"  the  social  usages  of  the  country,  such  as  privacy  of  women  and 
^^oompactness  of  family  or  tribal  rosideuoes^/ezdaaioaof  oat- 
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"  siders,  convenience  of  neighbonrs  and  the  like,  which  nnderlie 
"  the  cnstom,  and  has  been  clearly  accentnated  in  the  recent  deci- 
"  sions  of  this  Conrt.  The  character  and  nses  of  the  two  classes 
"  of  property  are  totally  different,  and  evidence  of  the  right 
"  existing  in  respect  of  honses  may  he  relevant,  bnt  is  very 
"  feeble  evidence  of  its  application  to  shops.  We  concnr  with 
"  the  later  authorities  of  this  Conrt  that  it  is  not  snflBcientfora 
'*  plaintiff  to  show  that  the  right  extends  to  a  honse  in  a  parti- 
"  cnlar  portion  of  a  town,  and  that  it  must  le  aj^irmatively  ihoum 
"  to  extend  to  sTwps^  §*c." 

As  regards  the  nnreported  case  No.  522  of  1879,  qnoted  by 
tbe  lower  Appellate  Conrt,  it  cannot  be  said  that  this  helps 
plaintiff  much.  The  decision  in  that  case  proceeded  on  other 
grounds,  and  the  questions  which  arise  in  the  case  now  before 
us  were  not  directly  raised,  if,  indeed  (see  Mr.  Justice 
Brandreth's  judgment),  the  defendants  did  not  actually  admit 
the  existence  of  a  custom  founded  on  vicinage. 

The  first  Court  held  that  the  plaintiff  had  a  superior  right 
to  the  defendant-vendee,  because  in  a  previoas  suit  the  latter 
succeeded  in  establishing  his  right  of  pre-emption  in  another 
plot  on  the  grounds  on  which  plaintiff  now  claim ;  but  in  that 
case  also  the  decision  proceeded  on  different  grounds,  the  ques- 
tions that  we  have  to  decide  here  not  being  raised. 

The  conclusion  at  which  we  arrive  in  the  present  case  is 
that  the  claim  is  to  be  treated  as  one  in  respect  of  property 
which,  though  formerly  agricultural  land,  must  now  be  regard- 
ed as  subject  to  urban  rules.  It  was  for  plaintiff  to  prove  that, 
the  land  being  situated  in  an  out-growth  of  the  town  of  Batala, 
and  being  occupied  by  business  premises  or  shops  and  not  by 
dwelling-houses,  there  was  a  custom  of  pre-emption  applicable 
to  such  property.  We  think  that  he  has  failed  to  establish 
this,  and  that  his  suit  was  rightly  dismissed  by  the  Divisional 
Judge. 

This  appeal  is  accordingly  dismissed  with  costs. 
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No.  71. 

Before  Mr.  Justice  Cla/rh  and  Mr.  Justice  Oordon  Walker. 

DEVI  DITTA  AND  OTHERS,— (Defendants),— 
APPELLANTS, 

Versus 

PAEEMAN  AND  OTHERS,- (Plaintiffs),- 
RESPONDENTS. 

Case  No.  814  of  1896. 

Suit  to  contest  validity  of  sale — Right  of  plaintiffs  to  aitach  mortgage 
•made  in  favour  of  vendee  more  than  12  years  before  suit'-Merger  of  mortgage 
in  sale — Limitation  Act,  1877. 

In  ft  snit  in  which  plaintiff  prayed  for  a  declaration  that  a  obtain 
Bale  of  land  would  not  affect  his  reyersionary  rights,  and  it  appeared  that 
the  said  land  had  been  mortgaged  to  the  Bnbseqnent  vendee  more  than  12 
years  before  snit, 

Beldf  that  there  was  nothing  in  the  provisions  of  the  Indian  Limita- 
tion Act  of  1877  whioh  prevented  the  plaintiff  in  ench  snit  from  attacking 
the  said  previous  mortgage,  and  that  it  conid  not  be  held  in  a  snit  regard- 
log  the  subseqaent  sale,  that  the  title  of  the  mortgagee  had  acquired 
validity  by  prescription. 

Bat  held,  that  there  was  a  presumption,  which  had  not  been  rebutted, 
that  the  mortgagee  intended  to  keep  alive  the  charge  created  by  the  pre- 
vious mortgage-deed,  and  that  it  was  not  merged  in  the  subsequent  sale. 

Beld,  therefore,  that  plaintiff  was  entitled  to  a  declaration  that  the 
sale  would  not  affect  his  reversionary  rights,  but  that  such  declaration 
oould  not  affect  the  rights  of  the  mortgagee  under  the  previous  mortgage. 

Further  appeal  from  the  order  of  Khan  Muhammad  Hayat  Khan, 
0.  8.  L^  Divisional  Judge,  Jnllundur  Bivinon,  dated  8th  June 
1895. 
Jaisbi  Ram,  for  appellants. 

The  facts  of  the  case  sufficiently  appear  from  the  judgment 
of  the  Court  delivered  by 

9th  Deer.  1898.  Gordon  Walker,  J.— The  material  facts  of  the  case  are  the 

following.  Kaj  Mai  mortgaged  the  land  in  suit  with  possession 
to  defendants  for  Bs,  100.  After  his  death,  his  widow,  Mos- 
sammat  Jassi  (defendant  1)  on  7th  March  1878  executed  a 
bond  in  favour  of  defendants  for  Bs.  200,  the  money  being 
required,  it  was  stated,  for  the  funeral  expenses  of  her  husband, 
and  for  her  own  subsistence.  On  3rd  December  1880  Mns- 
sammat  Jassi  mortgaged  the  land  to  defendants  for  Bs.  460, 
the  consideration  being  made  up  of  the  Bs.  300  above  and 
Bs.  160  interest.  Finally  on  10th  April  1894  Mussammat  Jassi 
sold  the  land  verbally  for  Bs.  559,  which  included  the  Bs.  460 
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above,  and  another  item  of  Bs.  99.  PlaintifFs  sue  for  a  declara- 
tion that  tbie  sale  shall  not  affect  their  rights  as  reversionary 
heirs  of  Raj  Mai. 

The  first  Conrt  held  that  the  sale  of  1894  was  fictitions, 
and  declared  it  void  as  against  plaintiffs.  Bnt  with  regard  to 
the  mortgage  for  Rs.  460,  execnted  in  1880,  it  held  that  "  thongh 
"  it  had  not  been  proved  that  the  snro  of  Es.  460  was  raised 
"  for  necessity,  yet  as  the  said  deed  was  execnted  in  1880,  and 
"  as  plaintiffs  did  not  bring  a  snit  for  cancellation  thereof  with- 

"  in  the  period  of  12  years  ....  they  cannot  now 

"  raise  an  objection  as  to  the  validity  of  the  said  deed,"  A 
decree  was  accordingly  passed  which  maintained  the  mortgage 
of  1880  as  against  plaintiffs. 

On  appeal  by  plaintiffs  the  Divisional  Jndge  held  that  the 
suit  was  barred  by  limitation  as  regards  the  mortgage  deed  of 
1880,  and  he  dismissed  the  appeal  on  this  gronnd.  An  appli- 
cation for  revision  (Section  622)  was  made  to  this  Conrt,  and 
Mr.  Jnstice  Stogdon  in  his  order,  dated  18th  February  1896, 
remarked  .  that  plaintiffs'  snit  was  with  regard  to  the  sale  of 
1894,  plaintiffs  not  asking  for  any  relief  in  respect  of  the  mort- 
gage of  1880,  and  that  the  Divisional  Jndge  had  neither  dis- 
cnssed  nor  shown  why  the  snit  as  laid  shonld  be  barred  by 
limitation.  The  case  was  remanded  to  the  Divisional  Judge 
for  re-decision  of  the  appeal. 

The  Divisional  Jndge  has,  in  the  judgment  now  appealed 
against,  misunderstood  Mr.  Jnstice  Stogdon's  order,  taking  it 
to  amount  to  a  decision  that  the  suit  was  not  barred  by  time 
asregards  the  mortgage  of  1880.  Going  into  that  mortgage, 
he  then  found  that  no  necessity  was  proved  for  the  alienation 
beyond  the  original  Rs.  100,  and  ho  has  accordingly  reduced 
the  charge  on  the  land  as  against  the  reversioners  to  Rs.  100, 

In  the  present  appeal  defendants  ask  that  the  order  of 
the  first  Court  should  bo  restored,  abandoning  the  sale  of 
1894,  and  falling  back  on  the  mortgage  of  1880.  With  regard 
to  the  latter  it  is  argued  that  it  could  not  be  called  in  question 
because  12  years  had  elapsed  between  its  execution  and  the  suit. 

We  think  that  the  view  of  the  law  taken  by  the  first 
Court  as  stated  above  is  erroneous,  and  that  in  the  present  suit, 
which  is  in  respect  of  the  sale  execnted  in  1894,  it  would  be 
open  to  the 'plsiiiiilSs,  60  far  as  the  question  of  limitation  is  con' 
cerned^  and  without  reference  to  other  questions,  to  attack  the 
mortgage  of  1880,  the  consideration  of  which  was  included  in 
that  of  the  sale.    On  this  point  we  are  disposed  to  accept  the 
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principle  laid  down  by  Mr.  Justice  Chatterji  in  Big  judgment 
in  a  case  recently  decided  by  this  Court  (Punjab  Record,  65  of 
1897).  In  that  judgment  the  leading  authorities  were  review- 
ed, and  it  was  observed  that  "  the  law  of  limitation  has  for  its 
"  immediate  subject  judicial  remedies  only."  It  is  further 
pointed  out  that  Sections  6 — 26  of  the  Act  deal  with  rules  of 
limitation  only,  while  Sections  26 — 28  deal  with  the  acquisition 
or  extinction  of  rights  owing  to  the  lapse  of  time.  Further  on 
the  learned  Judge  observes:—**  I  should  be  disposed  to  hold 
"  that  none  of  the  articles  in  the  first  division  of  the  2nd 
"  Schedule  of  the  Act,  except  those  to  which  Section  28  can  be 
"  applied,  has  an  extinctive  operation  on  primary  rights,  t.  e., 
**  has  any  other  effect  than  that  of  merely  barring  the  judicial 
"  remedy." 

We  think  that  this  principle  is  applicable  to  the  question 
now  being  considered,  and^that  there  is  nothing  in  the  provt- 
iions  of  the  Limitation  Act  yvhich  prevents  the  plaintiffs  in  the 
present  suit  from  attacking  the  mortgage  of  1860.  It  cannot 
in  short  be  held  (as  the  First  Court  did  apparently  hold)  that 
in  a  suit  regarding  the  subsequent  sale  the  title  6i  the  defen- 
dants-mortgagees under  the  mortgage  of  1880  has  acquired 
validity  by  prescription  under  the  Limitation  Act. 

But  there  is  another  view  of  the  case  that  is  put  forward. 

It  is  argued  that  what  was  sold  in  1894  was  only  the  equity 

of  redemption  ;  and  that,  even  if  the  sale  be  declared  invalid 

as  against  the  plaintiffs,  the  mortgage  of  1880  will  remain 

and  cannot  now  be  assailed  by  them. 

The  question  that  arises  here  is  that  of  the  merger  of  the 
mortgage  charge  of  1880  in  the  subsequent  sale  of  1894.  The 
weight  of  authority  on  this  point  seems  to  be  entirely  in 
favour  of  the  contention  of  defendant-mortgagees  that  the 
prior  mortgage  charge  was  kept  alive.  We  may  refer  to 
/.  L.  R,,  X  Gale,  1035.  XVI  Oalc,  page  623,  XI Mad.,  page  345, 
and  the  question  is  fully  discussed,  special  mention  being  made 
of  the  difference  between  the  English  and  the  ludian  Law,  in 
Ghose  on  the  Law  of  Mortgage  in  India  (Tflgore  Law  Lectures)* 
2nd  Edition  (1889),  Chapter  XII,  page  369,  and  in  Macpherson, 
7th  Edition,  pages  314-9.  In  Punfah  Record,  38  of  1894,  the 
question  was  between  a  second  mortgagee  and  a  third  mort- 
gagee, the  latter  having  discharged,  according  to  the  stipulation 
in  his  deed,  a  first  mortgage  charge ;  but  according  to  the 
authorities  cited  above,  the  same  principle  would  apply  to  the 
present  case,  which  is  one  of  a  mortgagee  subsequently  purchas. 
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ing.     In  the  decision  last  qaoted  Mr.  Justice    Rivaz   observed, 

referring  to  the  decision  of  the   Privy  Council  in   Gokal  Das 

Gopal  Das  Y.  Puran  Mul  (L  L,  ft.,   X   Gale,    1035),   a   ruling 

that  has  also  been  quoted   above,  *'  it  was  held  that  as   ho   (a 

*'  subsequent  purchaser)   had  a  right  to  extinguish  the    prior 

"  charge,  or  to  keep  it  alive,   the  questioa   was  what  intention 

"  was   to  be  ascribed  to  him,  and  that  in  the  absence  of  evi- 

"  dence  to  the  contrary,  the  presumption  was  that  he  intended 

**  to  keep  it  alive  for  his  own  benefit.     Applying  that  principle 

*'  to  the  present  case,  we  think  that  the  presumption  must  be 

*'  that  Ghanaya  (the  purchaser)  when  he  paid  off  Gainda   Hai's 

**  mortgage,  intended  to  keep  alive  the  prior  charge  for  his  own 

"  benefit,  and  this  presumption  is  strengthened  by  the  terms  of  v 

"  the  deed  in  Qhanaya's  favour,  and  in  nowise  rebutted." 

Applying  this  principle  to  the  present  case  we  hold  that 
there  is  a  presumption,  which  has  not  been  rebutted,  that  de- 
fendants intended  to  keep  alive  the  charge  created  by  the  mort- 
gage deed  of  1880,  and  that  it  was  not  merged  in  the  sale  of 
1894.  This  suit  is  for  a  declaration  in  respect  of  the  sale  of 
1894,  and  plaintifts  have  succeeded  in  respect  of  that,  the 
decision  on  this  point  not  being  questioned  on  appeal  to  us. 
Plaintiffs  are  entitled  to  a  decree  in  respect  of  the  sale,  declar- 
ing that  it  shall  not  affect  their  rights  as  reversioners  :  but 
this  will  not  and  cannot  affect  the  rights  of  the  defendants- 
mortgagees  under  the  mortgage  of  1880. 

On  the  merits,  too,  as  regards  the  mortgage  of  1880, 
we  are  unable  to  agree  with  the  Divisional  Judge.  Raj  Mai 
mortgaged  the  land  in  his  life-time,  with  possession  of  mort- 
gagees, to  the  defendants-mortgagees.  Presumably,  therefore, 
he  was  in  debt,  and  there  was  justification,  in  necessity,  for 
the  widow  raising  the  subsequent  loan  of  Rs.  200  for  the 
purposes  recited — Raj  Mai's  funeral  expenses  and  her  own 
subsistence.  The  defendants-mortgagees  were  justified  in 
advancing  her  the  money,  and  this,  with  the  interest,  was  a 
legitimate  charge  on  the  property. 

The  result  of  our  decision  will  be  in  effect  to  restore  the 
decree  of  the  first  Court. 

We  accept  the  appeal,  and  set  aside  the  order  of  the 
Divisional  Judge.  Plaintiffs'  appeal  to  the  Divisional  Judge 
will  stand  dismissed,  and  the  decree  of  the  first  Court  be 
restored.  Defendants  2 — 7  will  get  their  costs  in  this  Court 
and  in  that  of  the  Divisional  Judge.  . 

Appeal  allowed^ 
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No.  72. 

Before  Mr.  Justice  Clark  and  Mr.  JuUice  Gordon  Walker. 

{  JAGAN  NATH,  MINOR,  THROUGH  MUSSAMMAT  LAL 
DEVI,  AND  ANOTHER,— (Plaintikfs),— APPELLANTS, 

ArPIIfiATI  SiDX   \  y^^^^^ 

TULSI  DAS  AND  ANOTHER,— (Dependants),— 
RESPONDENTS. 
Case  No.  640  of  1896, 

Hindu  law  ^Liability  of  son  for  father* s  debt — 6nu8  of  proving  that  debt 
was  incurred  for  immoral  purposes — Minor  eon — "  Antecedent  debt"  mean^ 
ing  of. 

There  being  no  reason  why  a  minor  son  s'aoald  not  jast  as  maoh  as  an 
adult  SOD  be  under  a  pious  obligation  to  discharge  hia  father's  debts,  the 
onus  of  proving  that  a  father's  debts  were  immoral,  when  it  is  sought  to 
set  aside  an  alienation  by  the  father,  lies  no  less  upon  minor  sons  than 
upon  adolt  sons,  the  former  being  in  no  better  position  than  the  latter. 

In  1892  one  G.  C.  mortgaged  six  houses  to  one  T.  D.  for  Rs.  5,500  by 
two  deeds,  and  out  of  the  consideration  Rs.  3,000  was  for  the  payment  of 
an  antecedent  debt  and  R^.  2,500  was  taken  by  G.  G.  in  cash.  G.  C.  then 
rented  the  houses  from  T.  D.  and  executed  leases  to  him.  In  1894  T.  D. 
brought  two  suits  against  G.  G.  for  possession  of  the  houses  and  obtained 
two  decrees  for  possession  with  costs  in  the  two  cases  amounting,  respect- 
ively, to  Rs.  829  and  Rs.  827.  On  the  24th  August  1895  T.  D.  executed  the 
decrees  for  costs  and  attached  the  six  houses,  and  further  prayed  that  a  sum 
of  about  Rs.  7,000  which  was  due  to  him  under  the  mortgage-deed  should 
be  reserved  and  the  houses  sold,  the  proceeds  being  applied  towards  the 
satisfaction  of  the  sums  due  on  the  decrees.  The  minor  son  of  G.  C. 
objected  to  the  attachment,  but  his  objection  was  dismissed.  He  accord- 
ingly filed  the  present  suit  on  the  20bh  February  1896  for  release  of  the 
houses  from  attachment,  and  it  was  contended  on  his  behalf  that  G.  C.'s 
debts  were  incurred  for  immoral  purposes,  and  that  the  onus  oi  proving 
that  they  were  not  so  rested  in  this  case  upon  T.  D.  because  (a)  the  mm. 
was  a  minor,  and  (b)  Bs.  2,500  of  tbe  original  debt  having  been  taken  in 
cash  by  G,  G.  at  the  time  of  mortgage  was  not  an  antecedent  debt. 

Held,  that  the  minority  of  the  gon  was  no  reason  why  the  burden  of 
proof  should  be  shifted  from  him. 

Held,  further,  that  inasmuch  as  there  were  decrees  for  Ra.  329  and 
Rs,  827agaiu8t  G,  0.  at  the  time  when  plaintifiE  instituted  the  present  suit, 
such  decrees  were  antecedent  debts  which  plaintiff  was  under  a  pious 
obligation  to  pay  unless  he  could  prove  that  they  bore  an  immoral  taint. 

"Antecedent  debt"  means  with  regard  to  a  mortgage  a  "debt 
antecedent  to  the  transaction,"  and  in  the  case  of  a  proceeding  by  suit  a 
"  debt  antecedent  to  the  suit." 

I.  L.  B.,  XX  Cole,,  828,  followed. 

As  regards  the  contention  that  thongh  the  amounts  of  the  decreet 
might  be  antecedent  debts,  yet  that  this  did  not  apply  to  the  whole  of  the 
mortgage-money  due  on  the  mortgages,  held,  that  inasmuch  as  the  decrees 
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for  pouetsion  and  the  order  in  execatioo  for  sale  of  the  houses  sabject  to 
T.  D.*B  mortgages  substantially  charged  the  -whole  mortgage-money  on 
the  property,  plaintiff  in  suing  to  set  aside  orders  passed  against  him  in 
furtherance  of  T.  D.'s  remedy  for  his  debt,  was  attempting  to  set  up  his 
right  against  the  creditor's  remedy  for  his  debt,  which  on  the  authority 
of  /.  L.  R.,  XIII  Calc,  21,  he  could  not  be  allowed  to  do. 

Founds  on  the  evidence,  that  plaintiff  had  failed  to  prove  that  the  debts 
of  G.  C.  were  for  immoral  purposes. 

Fir$i  appeal  from  the  order  of  Rai  Mul  Itaj\   District  Judffe^ 
Lahore  Bistrict,  dated  7th  May  1896. 
Jaisbi  Ram,  for  appellants. 
Lai  Chand,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Clirk,  J. — In  1892  Gyan  Chand  mortgaged  six  houses  to     Srd  Deer.  1898. 
Tulsi  Das   for  Rs.  5,500  by  two  deeds.     Out  of  the  considera- 
tion Rs.  3,000  went  to  pay  an  antecedent  debt  to  Narain  Singli, 
and  Bs,  2,500  was  taken  in  cash. 

Gyan  Chand  then  rented  the  houses  from  Tulsi  Das  and 
executed  leases  to  him. 

In  1894  Tulsi  Das  brought  two  suits  against  Gyan  Chand 
for  possession  of  the  houses  and  got  two  decrees  for  possession 
with  costs  in  the  two  cases  amounting,  respec4ively,  to  Rs.  329 
and  Rs.  327. 

On  24th  August  1895  Tulsi  Das  executed  the  decrees  for 
costs  and  attached  the  six  houses ;  he  further  prayed  that  the 
sum  of  about  Rs.  7,000  which  was  due  to  him  under  the 
mortgage^deeds  should  be  reserved  and  the  houses  sold  and 
the  proceeds  be  applied  towards  the  satisfaction  of  the  sums 
due  on  the  decrees.  The  Court  passed  orders  that  this  should 
he  dope  under  Section  295  (6),  Civil  Procedure  Code. 

Jagan  Nath,  minor  son  of  Gyan  Chand,  and  Mussammat 
Lai  Devi  objected  to  the  attachment.  Their  objection  was  dis- 
missed on  5th  December  1895.  They  filed  this  suit  on  20th 
February  1896,  for  release  of  the  houses  from  attachment, 
Jagui  Nath  alleging  that  the  debts  were  incurred  for  immoral 
purposes  and  Mussammat  Lai  Devi  that  she  had  a  right  of 
residence  in  and  maintenance  against  the  houseS)  and  that  they 
could  not  be  attached  in  Gyan  Chand's  decree. 

The  District  Judge  held  that  plaintiffs  had  failed  to  prove 
that  the  debt  was  incurred  for  immoral  purposes,  that  the 
purchasers  of  the  property  would,  it  appeared  to  him,  take  it 
subject  to  the  wife's  rights  of  maintenance  and  residence  if 
there  were  no  other  property.    He  dismissed  the  suit. 
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Plaintiffs  have  appealed  to  this  Court ;  their  pleader  has 
abandoned  his  appeal  as  far  as  it  concerns  the  rights  of  the 
wife,  as  he  is  content  with  the  judgment  of  the  First  Court  as 
far  as  her  right  is  concerned,  so  this  appeal  only  deals  with  the 
rights  of  Cyan  Chand*s  minor  son,  Jagan  Nath. 

It  is  not  denied  generally  that  if  a  son  seeks  to  escape  from 
having  his  interest  in  property  alienated  by  his  father  sold,  it 
rests  upon  him  to  show  that  the  debt  was  incurred  for  immoral 
purposes ;  but  it  is  argued  that  there  ace  two  reasons  why  the 
onus  in  this  case  should  not  be  thrown  upon  plaintiff: — 

(1)  Because  he  is  a  minor. 

(2)  Because  Rs.  2,500  of  the  original  debt  was  not  an- 
tecedent debt,  but  was  taken,  by  Gyan  Chand  in  cash 
at  the  time  of  the  mortgage. 

As  regards  the  first  point.  There  is  no  reason  why  a 
minor  son  should  not  just  as  much  as  an  adult  son  be  under  a 
pious  obligation  to  discharge  his^father's  debts. 

We  have  consulted  a  vast  number  of  cases  of  a  similar 
nature  to  the  present,  and  in  none  of  them  was  it  advanced 
that  a  minor  son  was  as  regards  onus  in  a  different  position 
from  an  adult  son.  In  many  of  these  cases  the  sons  were 
minors  and  the^ dnus  of  proving  immoral  taint  of  debt  was 
thrown  upon  them,  e.  ^,,  I,  L,  B.,  XX  Calc.,  328,  and  XIII  AIL, 
216,  Bhattacharji's  Commentaries  on  Hindu  Law,  page  230, 
"  says :  With  regard  to  the  management  of  the  family  estate  the 
**  powers  of  the  father  who  has  infant  sons  cannot  be  less  than 
^*  those  of  one  whose  sons  are  adults/' 

In  fact  the  converse  of  this  proposition  has  been  held :  the 
Bengal  Court  has  held  that  though  such  an  alienation  binds  the 
minor  it  cannot  bind  adults  without  their  consent,  express  or 
implied  {vide  Mayne's  Sindu  Law^  5th  Edition,  para.  286), 

The  question  of  onus  is  discussed  on  page  138  of  Tagore 
Law  Lectures  of  1895-96,  and  it  is  stated  that  it  is  settled  by  a 
long  course  of  decisions  that  the  sons  have  to  show  that  the  debts 
were  of  an  immoral  nature,  and  in  the  absence  of  any  evidenco 
on  the  point  the  debt  must  be  presumed  to  be  of  a  character 
binding  on  the  heirs  ;  there  is  no  limitation  mentioned  as  regards 
minor  sons. 

We  hold,  therefore,  that  as  regards  the  onus  of  proving 
that  a  father's  debts  were  immoral  when  seeking  to  set  aside 
an  alienation  by  the  father,  the  minor  sons  are  in  no  better 
position  than  the  adult  sons,  and  the  onus  lies  upon  them. 
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As  regards  the  next  point,  that  Rs.  2,600  ont  of  Rs.  6,500 
was  not  an  antecedent  debt  and  that  the  onu$  lies  npon  Tnlsi 
Das  to  prove  that  it  was  taken  for  legal  necessity. 

The  meaning  of  "  antecedent  debt "  is  discnssed  on  page  142, 
Tagoro  Law  Lectures,  1895-96,  and  in  J.  L,  JB.,  XX  Gale,  328, 
where  it  is  held  that  antecedent  debt  means  with  regard  to 
the  mortgage  "  debt  antecedent  to  the  transaction,"  and  in  the 
case  of  a  proceeding  by  snit  *'  debt  antecedent  to  the  soit*' 
We  take  it  that  antecedent  debt  in  this  case  means  debt  ante- 
cedent to  the  suit.  There  were  decrees  for  Rs.  329  and  Rs.  326 
against  Gyan  Chand  when  plaintifE  instituted  this  suit ;  these 
were  antecedent  debts  and  plaintifE  was  nnder  a  pions  obliga- 
tion to  pay  them  unless  ho  could  show  that  they  bore  an 
immoral  taint. 

Great  reliance  is  placed  by  plaintiff's  pleader  on  Punjab 
Record,  No.  152  of  1888,  where  a  distinction  was  drawn  between 
an  antecedent  debt  and  a  present  loan,  and  it  was  held  as  re- 
gards the  present  loan  that  the  mortgagee  was  bound  to  estab- 
lish that  the  advance  was  made  by  him  after  a  reasonable  and 
fair  enquiry  that  satisfied  him,  as  a  prudent  man,  that  the 
money  was  required  for  tho  legal  necessities  of  the  family. 

This  question  was  considered  by  Mr.  Justice  Rivaz  in 
Punfab  Record^  No,  33  of  1892.  He  there  says :  "  As  to  the  argu- 
'^  ment  that  the  sons  cannot  be  held  liable  for  an  undertaking 
"  not  arising  out  of  an  antecedent  debt,  in  absence  of  proof  that 
"  the  money  was  required  for  the  legal  necessities  of  the  f amily^ 
**  in  wbicli  connection  Punjab  Record,  No.  152  of  1888,  is  relied 
"  upon,  it  is  sufficient  to  point  out  that  the  contention  breaks 
"  down  with  reference  to  the  particular  facts  of  this  case,  and 

"  the,  true  question  for  decision But  what  wo 

**  have  now  to  deal  with  is  the  decree  subsequently  obtained 
"  against  the  father  under  his  contract  of  guarantee,  and  the 
"  question  is  whether  the  whole  of  tho  ancestral  property  is 
"  liable  to  attachment  and  sale  in  execution  of  that  decree. 
"  The  decree  was  in  my  opinion  undoubtedly  obtained  for  an 
"  antecedent  debt,  and  any  sale  which  followed  in  execution 
*'  would  be  in  the  nature  of  an  involuntary  alienation  for  a  debt 
"  of  that  character.  The  above  view  renders  it  unnecessary  to 
"  consider  whether  the  broad  distinction  drawn  in  No.  162  of 
"  1888  between  alienations  in  consideration  of  a  present  loan 
"  and  those  for  the  payment  of  an  antecedent  debt  can  be  sup- 
*'  ported  in  view  of  the  more  recent  expositions  of  the  law  by 
"  the  Judicial  Committee." 
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The  same  disfcincfcion  as  is  pointed  out  by  Mr.  Jostice 
Bivaz  in  that  case  oocars  also  in  this  case.  Here  also  there 
is  a  decree  for  costs  against  the  father  subsequent  to  the  ori- 
ginal mortgage,  and  that  decree  is  a  debt  which  at  the  time  of 
instituting  the  suit  plaintifE  was  under  a  pioos  obligation  to  pay. 

But  it  may  be  urged  that  though  the  amounts  of  the  decrees 
for  costs  may  be  antecedent  debts,  yet  that  this  does  not  apply 
to  the  -whole  of  the  mortgage-money  due  on  the  mortgages. 

In  this  connection  we  must  remember  that  the  decrees  for 
possession  and  the  order  in  execution  for  the  sale  of  the  houses 
subject  to  Tulsi  Das's  mortgages  substantially  charge  the  whole 
mortgage-money  on  the  property. 

In  I.  L.  J2.,  XIII  GaU.,  21,  their  Lordships  of  the  Privy  Coun- 
cil said  :  "  The  decisions  have  for  some  time  established  the  prin- 
'*  ciple  that  the  sons  cannot  set  up  their  rights  against  their 
**  father's  alienation  for  an  antecedent  debt,  or  the  cr0ditor»^ 
''  remedieifor  their  dehts^  if  not  tainted  with  immorality." 

Plaintiff  is  setting  up  his  right  against  the  creditor's  remedy 
for  his  dehty  and  he  cannot  be  allowed  to  do  this.  It  is  clear  on 
the  authority  of  i.  L.  B.,  XX  Oalc,  328,  that  if  Tulsi  Das  were 
suing  Qyan  Gfaand  and  Jagan  Nath  for  his  debt  on  the 
mortgage-deedff  the  whole  amount  of  the  mortgage^money 
would  be  considered  antecedent  debt,  and  that  Jagan  Nath's 
property  would  be  liable  unless  he  could  prove  immoral  taint  on 
the  debt. 

There  is  no  apparent  reason  why  Jagan  Nath  should  be  in 
a  better  position  when  he  comes  into  Court  and  seeks  to  set 
aside  orders  which  have  been  passed  against  him  in  furtherance 
of  Tulsi  Das's  remedy  for  his  debt. 

We,  therefore,  hold  that  even  as  regards  the  cash  loan  to 
Gyan  Chand  made  at  the  time  of  the  mmrtgage  the  onus  lay 
upon  plaintiff  to  prove  an  immoral  taint  on  the  debt. 

It  is  then  argued  that  it  is  proved  that  the  debt  was  raised 
for  immoral  purposes.  We  have  carefully  considered  the  evi- 
dence on  this  point,  and  the  rulings  on  the  subject  of  what 
evidence  is  required  on  the  subject.  We  think  that  the  evidence 
is  vague  and  meagre,  and  falls  far  short  of  proving  that  the 
money  was  raised  for  immoral  purposes. 

We,  therefore,  dismiss  the  appeal  with  costs. 

Appeal  dismissed^ 
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No.  73. 

Before  Mr.  Justice  Reid  and  Mr,  Justice  Anderson. 
MAHTAB-UD-D1N,—(Dkff.ndant),— APPELLANT,  j 

Versus  >  Afpillati  Sim. 

KARAM  TLAHI  AND  OTHERS,— (Plaintiffs),—  ;  ' 

RESPONDENTS. 
Case  No.  1353  of  1896. 

Prf-emjjftow— Parf»«»  with  equal  rights  of  pre-empt  ion —Liability  of 
party  who  privately  purchases  from  original  vendor  to  he  defeated  by  party  who 
stthsequtntly  to  such  purchase  sues  original  vendor  and  vendee  for  pre-emption, 

A ,  having  sold  certain  property,  in  respect  of  which  X  and  Y  had  equal 
rights  of  pre-emption,  to  B,  X  privately  purchased  the  said  property  from 
B.  Subsequently  to  such  re-sale,  Y  sued  A  and  B  for  pre-emption.  * 

Beld,  that  X  by  his  purchase  from  B  had  asserted  his  pre-emptive  title 
in  so  efficacious  a  form  as  to  be  entitled  to  have  his  bargain  secared  to  him 
against  everyone  not  having  a  superior  right  of  pre-emption. 

No.  138,  Punjab  Record,  1884,  and  I.  L.  R.,  XX  All,  100,  folloteed. 

Further  appeal  from  the  ord^r  of  C,  P.  Bird,  Esquire,  Divisional 

Judge,  Hoshiarpur  Division^  dated  8th  May  1896. 

MtihaTninad  Shafi,  for  appellant. 

Jaishi  Ram,  for  respondcnt». 

The  judgment  of  the  Coart  was  delivered  by 

Rbid,  J. — The  question  for  decision  is  whether  the  plaintiffs-    ig^fc  Janv.  1899. 
respondents  are  en  titled 'to  possession  by  pre-emption  of  certain 
property  in  respect  of  which  a  deed  of  sale  has  been  execoted 
in  favour  of  the  appellant. 

Ohnlam  Muhammad  sold  one-third  of  a  house  to  Ghulam 
Ghana,  who  in  turn  sold  it  to  the  appella)it,  owner  of  another 
third  of  the  house,  the  remaining  third  being  owned  by  the 
plaintiffs. 

The  date  of  the  appellant's  sale  deed  is  the  7th  April 
1894,  and  on  the  facts  we  see  no  reason  to  hold  that  the  sale 
was  not  valid  and  contracted  in  good  faith,  or  that  the  appel- 
lant and  plaintiffs-respondents  had  not  equal  pre-emptive  rights. 

On  the  4th  May  1894>  the  plaintiffs  sued  for  possession 
by  pre-emption,  making  Ghulam  Muhammad  and  Ghnlam 
Ghaus  i)arties,  and,  on  the  latter's  statement  that  he  had  sold 
to  the  appellant,  amended  the  plaint  by  adding  the  appellant 
as  a  defendant. 

The  pleader  for  the  respondents  contended  that  notice  of 
suit   had  been  served  on  the  vendor  and  original  vendee  before 
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the  7th  April  1894,  bat  has  beea  unable  to  support  this  con- 
ten  tioa  from  the  record,  and  it  is  unnecessary  to  consider  how 
far  this  service  of  notice,  if  proved,  would  affect  the  rights  of 
the  parties ;  62  and  68,  Punjab  Record,  1879,  and  83,  Funjah 
Hecord,  1888,  relied  on  by  the  pleader  for  the  respondents,  do 
not  assist  them.  There  is  no  question  here  of  a  pre-emptor 
baying  to  take  over  the  bargain  of  a  purchaser  from  the  original 
vendee,  neither  of  whom  had  rights  equal  to  that  of  the  pre- 
emptor,  or  of  the  vendor  and  vendee  cancelling  their  sale  to 
defeat  the  pre-eraptor,  but  the  question  is  whether,  where  two 
persons  have  equal  rights  of  pre-emption,  he  who  purchases 
privately  from  the  vendee  has  shown  less  diligence  than,  and 
can  be  defeated  by,  him  who,  subsequently  to  the  purchase  by 
the  former,  sues  the  original  vendor  and  vendee  for  pre-emption. 
138,  PuH/'ab  Record,  1881,  and  Serh  Ud  v.  Hukam  Singh,  I.  L.  R., 
XX  All,  100,  are  authority  against  this  proposition.  It  is 
contended  that  in  the  former  case  (he  private  sale  was  to  one 
with  superior  rights  of  pre-emption,  and  that  to  allow  a  pre- 
emptor  to  purchase  privately,  is  to  allow  a  vendee  to  choose 
which  of  rival  pre-emptorn  should  be  allowed  to  purchase,  and 
is  opposed  to  the  provisions  of  the  Panjab  Laws  Act,  which 
allow  this  choice  only  to  the  vendor. 

We  can  find  nothing  in  the  Punjab  Laws  Act  in  support  of 
the  latter  contention,  while  the  principle  laid  down  in  138,  Punjab 
Record,  1884,  applies  to  a  pre-eraptor  with  equal  rights,  and 
the  Allahabad  ruling  is  directly  in  point.  In  83,  Punjab  Record, 
1888,  preference  was  given  to  the  pre-emptor  who  first  asserted 
his  claim. 

In  the  terms  of  the  judgment  of  Tremlett,  J.,  in  138,  Punjab 
Record,  1884,  we  find  that  the  appellant,  by  his  purchase  from 
Ghulam  Ghaus,  not  only  asserted  his  pre-emptive  title,  bnt 
asserted  it  in  so  efficacious  a  form  as  to  be  entitled  to  have  his 
bargain  secured  to  him  against  every  one  not  having  a  superior 
right,  and  we  decree  the  appeal  and  restore  the  decree  of  the 
Court  of  first  instance,  with  costs  here  and  below. 

Appeal  allowed. 
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No.  74. 
Before  Mr.  Justice  Chatterji  and  Mr,  Justice  Rohertson. 
KUNDAN  AND  OTHERS,— (Plaintiffs),-APPELLANTS,  -v 

Versus  I  Appillaii  Six>i. 

SUNDAB  SINGH  AND  OTHERS,- (Defendants),—        ) 
RESPONDENTS. 
Case  No.  393  of  1896. 

Custom — SucciBtion^Ohundawand  or  Pagwand  rule — Sindhu  Jati  of 
Bagiana  Kalan^  Chunian  tahsil,  Lahore  Dittrict— Burden  of  proof. 

la  a  case  in  which  the  parties  were  Siadha  Jats  of  Bagiaoa  Elalaa, 
Ghanian  ttthsil^  Lahore  Distriot,  found,  that  plaintiffs,  upon  whom  the  onue 
rested,  had  failed  to  prove  that  in  qaestions  of  succession  the  parties  were 
governed  hj  the  Ohundawand  and  not  by  the  Pagwand  rule. 

Fur/her  op  peal  from  the    order   of  Colonel  0,  H.   T.  Marshall  y 
Divisional  Judge^  Lahore  Division,  dated  24ith  February  1896. 

The  judgment  of  the  Coart  was  delivered  by 

Chittebji,  J. — Parties  in  this  case  are  Sindhn  Jats  of  Bagi-  I6th  Jany.  1899. 
ana  Kalan  in  the  Chnnian  tahsil  of  the  Lahore  District.  Plain- 
tiffs are  the  grandsons  of  one  Jowala  Singh  and  sne  their  nncles 
and  consins,  on  the  death  of  their  grandfather,  for  one-half 
of  his  estate  on  the  principle  of  Ohundawand  because  their 
father  Wadhawa  Singh  was  the  only  son  of  Jowala  Singh  by 
one  wife,  the  defendants  being  the  descendants  of  the  other 
wife.  Jowala  Singh  appears  to  havo  divided  his  land  among 
his  sons  for  the  purpose  of  cultivation  without  partition,  and 
plaintiffs'  father  had  about  14  ghumaos  of  land,  which  were 
nearly  equal  to  his  share  by  the  rule  of  Pagwand, 

The  defendants  plead  that  Ohundawand  is  not  applicable 
to  the  parties  but  Pagwand^  and  this  is  the  real  question  in 
dispute  between  the  parties,  the  Courts  below  having  rightly 
found  that  there  was  no  final  partition  made  by  Jowala  Singh 
among  his  sons,  as  is  further  asserted  by  defendants. 

The  First  Court  held  that  the  rule  of  Ohundawand  governs 
the  parties  and  gave  plaintiffs  the  decree  they  asked  for,  but  this 
was  reversed  by  the  Divisional  Judge,  who  found  that  principle 
of  division  was  Pagwand, 

We  have  gone  through  the  record  and  examined  the  pre- 
cedent relied  on  by  the  First  Court.  The  case  decided  by 
Munshi  Kadir  Bakhsh  on  29th  May  1882  was  one  from  the 
village  of  Kanwin,  which  is  not  far  from  Bagiana  Ealan,  but  is 
not  in  point.  It  was  a  suit  between  the  descendants  of  one 
Jodh  Singh  by  his  two  wives  for  division  of  the  property  loft         OoOqIp 
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bj  one  Badan  Singh,  a  collateral  equally  related  to  them,  on 
the  principle  that  the  sons  of  Jodh  Singh  were  entitled  to  equal 
shares.  The  defendants  contended  tiiat  they  inherited  Badan 
Sinj^h'a  land  acoording  to  the  rule  of  Chundawand,  The  judg- 
ment of  the  Court  of  appeal  proceeds  mainly  on  the  ground 
that  the  parties  had  partitioned  the  land  on  the  latter  principle 
through  the  Tahsildar  by  private  arbitrators  and  that  plaintiffs 
had  agreed  to  the  award  and  allowed  mutation  to  take 
place.  The  Court  also  expressed  an  opinion  that  the  Ckunda- 
wand  rule  obtained  among  the  parties,  but  Munshi  Kadii-  Bakhsh 
had  held  that  this  was  proved  in  respect  of  land  inherited  from 
•  collaterajs  and' did  not  find  that  it  prevailed  in  the  case  of 
lineal  succession.  Altogether  this  case  appears  to  be  wholly 
insufficient  to  prove  the  custom  set  np  by  the  plaintiffs. 

]t  is  found  by  every-day  experience  and  has  been  laid  down 
in  numerous  rulings  of  this  Court  that  the  usual  rule  of  division 
of  ancestral  property  among  sons  and  grandsons  is  Pagicand, 
and  it  therefore  lay  on  the  plaintiffs  to  prove  that  the  rule  of 
Ghundawand  governs  the  parties.  The  UiwaJ-i-avi  of  Sindhu 
Jats  of  tahsil  Chunian  of  the  Settlement  of  1865-68,  tide  answer 
to  question  13,1,  says  that  Fagwaud  is  the  custom,  and  the 
Customary  Law  of  Lahore  prepared  by  Mr.  G.  C.  Walker  at  the 
last  Settleraentj^page  9,  question  2,  says  the  same.  In  N'o,  63, 
Punjab  IZectrd,  1885,  it  was  found  after  inquiry  in  Lahore  that 
Sindhu  Jats  who  had  emigi-ated  from  Kana  Kacha  in  that 
District  to  Kot  Jograj  in  the  Gnrdaspur  District  were  governed 
by  the  custom  of  Pagwand, 

All  this  constitutes  a  strong  case  in  support  of  the  defend- 
ants' contention,  and  the  plaintiffs  have  failed  to  rebut  it.  The 
oral  evidence  on  both  sides  is  of  little  value  and  may  be  left 
out  of  account.  It  may  be  the  case  that  the  Chundavcand  rule 
prevailed  more  in  the  old  days,  but  there  cj£n  be  no  doubt  that 
Pagtcand  is  now  the  dominant  custom  in  the  parties*  tribe  and 
locality.  Probably  it  in  gradually  superseding  the  other  every- 
where. 

We  uphold  the  decree  of  the  Divisional  Judge  and  dismiss 
this  appeal  with  costs. 

Af'peal  dismissed. 
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No.  75. 

Before  Mr,  Jastic^  Chaiterji  and  Mr.  Jaalice  Robertson, 

ARUR  SINGH  AND  OTHERS,— (Plaintiffs),—  v 

APPELLANTS,  / 

MUSSAMMAT  LACHMI  AND  0THERS,-(Detendant8).—  ^ 
RESPONDENTS. 
CaseNo.  825of  1896. 

Custom — Alienation  hy  sonJess  proprietor — Looaa  standi  of  remote  collate' 
rah  to  object  to  alienation — Dhillon  Jats,  Lahore  Diatrict, 

The  right  of  male  a<?iiates  to  contest  alienations  by  flonleaa  proprietors 
ia  foanded  on  the  fnndameotal  priccipleaon  which  bind  is  held  amnnj3^o|^ri- 
cnUural  tribes  in  the  Pnnjab,  and  so  far  from  there  bning  any  a  priori  pre- 
samption  against  the  locus  standi  of  male  aguates  beyond  a  certain  degree 
of  relationship  to  object  to  saoh  alienations,  the  presumption  is  exactly  the 
reverse. 

Heldf  therefore,  in  a  case  in  which  the  parties  were  Dhillon  Jati  of  the 
Lahore  District,  that  plaintiffs  who  were  related  to  the  alienor  in  the  ninth 
degree  wero  competent  to  object  to  the  alienation  in  question. 

The  mere  facts  that  the  property  in  dispute  was  situate  in  a  large 
place  (m.  Basin),  which  was  almost  a  town,  that  land  was  held  there  by 
varions  tribes,  and  that  numerous  alienations  had  taken  place  therein  (but 
almost  all  subsequently  to  1893)  without  objection  by  nale  agnates,  held 
not  to  be  per  te  sufficient  to  establish  the  right  of  a  sonless  proprietor  to 
alienate  without  necessity. 

Further  appeal  from  the  ordf^r  of  Colonel  0,  E.  T,  Marshall,  D/oi- 
sional  Judge,  Lahore  DivUion,  dated  'Slat  October  1895, 
Jaishi  Ram,  for  appellants. 
Shib  Das,  for  respondents. 

The  case  was  remanded  for  further  inquiry  by  the  follow- 
ing order  of  the  Conri,  delivered  by 

Cbattbrji,  J.— The  facts  of  this  case  appear  from  the  jndg-    15/^  Jany,  1899. 
ments  of  lower  Courts.     According  to  tiie  genealogical  tree  the 
plaintiffs  are  related  to  the  alienor  in  the  ninth  degree  inclading 
him  as  well  as  the  common  ancestor  Mai  ilea  in   the   reckoning. 
The  parties  are  Dhillon  Jats. 

The  first  point  for  decision  is  whether  plaintiffs  are  compe- 
tent to  object  to  the  alienation  by  virtue  of  their  relationship  to 
Arjan  Singh.  The  lower  Courts  have  held  on  the  strength  of 
certain  rulings  of  this  Court,  viz.,  Nos.  20,  Pu*>jab  Record,  1890, 
118,  Fuvjah  Record,  1891,  9,  Punjab  Record,  1892,  hQ,'Pnt*jah  Re. 
cord,  1889,  113,  Punjabhecord,  1883,  and  15,  Punjab  Record,  1888, 
that  they  jire  not.     We  do  pot  t^iink    tbfse  ppthoritje^   ar^ 
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safficient  to  jnstify  the  decision  of  the  question  of  plaintiffs'  loeut 
standi  adversely  to  them  on  a  priori  grounds.  No.  113,  Put^'ah 
Becord^  1883,  was  decided  before  the  burden  of  proof  in  regard  to 
alienations  of  ancestral  land  by  childless  proprietors  among 
Punjab  agriculturists  in  the  presence  of  male  agnates  was  defi- 
nitely laid  down  by  a  Full  Bench  of  this  Court  in  No.  107,  Punjab 
.  Becord,  1887*  In  Nos,  56,  Punjab  Eecord,  1889,  and  9,  Punjab 
Beoordf  1892,  it  was  found  upon  inquiry  that  by  custom  remote 
collaterals  were  not  competent  to  object  though  it  is  noteworthy 
that  the  order  of  remand  in  the  latter  case  sets  out  that  there 
was  a  presumption  in  favour  of  the  then  plaintiffs  who  were  re- 
lated to  the  aliei^or  in  the  eighth  degree.  In  Nos.  118,  Punjab  Be- 
cord,  1891,  and  13,  Punjab  Becord,  1888,  the  finding  was  in  favour 
of  distant  collaterals  though  doubtless  the  villages  in  which  the 
disputed  lands  were  situate  were  held  compactly  by  single  tribes. 
It  was  also  pointed  out  in  the  latter  judgment  that  no  hard-and- 
fast  rule  that  relations  beyond  a  certain  degree  had  no  locus 
standi  could  be  laid  down.  No.  20,  Punjab  Becord,  1890,  was  a 
decision  on  the  facts  of  that  particular  case  though  it  followed 
certain  earlier  authorities.  The  tenure  of  the  village  is  no  doubt 
an  important  factor  in  questions  of  this  kind,  but  it  does  not  by 
itself  enable  the  Court  to  decido  what  degree  of  relationship  en- 
titles a  male  collateral  to  object  and  what  disqualifies  him  from 
doing  so.  It  has  a  more  immediate  bearing  on  the  question 
whether  the  childless  male  proprietor  is  uncontrolled  or  not  in 
his  power  of  alienation. 

In  later  decisions  of  this  Court  where  the  matter  has  been 
directly  considered  and  decided  the  rule  laid  down  is  that  there 
is  no  a  priori  presumption  against  the  locus  standi  of  male  agnates 
beyond  a  certain  degree  of  relationship  to  object  to  alienations 
of  this  description,  and  that  the  presumption  is  exactly  the  re- 
verse. See  Nos.  100  and  101,  Punjab  Record^  1893,  where  the  re- 
ported oases  on  the  point  were  discussed,  and  it  was  held  that  no 
definite  rule  could  be  deduced  from  them  to  the  effect  that  re- 
lations within  a  certain  degree  of  propmquity  alone  could  be 
presumed  to  be  entitled  to  object  to  alienations  by  a  sonleso  pro- 
prietor and  not  those  beyond  that  limit,  and  that  in  the  case  of 
a  plaintiff  falling  under  the  latter  category  the  Court  would  be 
justified  in  framing  a  preliminary  issue  and  calling  on  him  to 
prove  his  right  to  sue  by  custom.  See  also  No.  14,  Punjab  Becord^ 
\  1895,  to  the  same  effect,  and  Roe  and  Battigan's  Tribal  Law  in 
ihe  Punjab,  pages  126,  127, 

The  right  of  male  agnates  to  contest  such  alienationB  is 
founded  on  the  fundamental  principles  on  which  land  ia  held 
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among  agricnltnral  tribes  in  the  Pnnjab.  As  observed  by  Sir 
Meredjfch  Plowden  in  No.  bO,  Punjab  Record,  1893,  page  230: 
"  No  individual,  whether  or  not  he  has  male  issue,  is  under  ordi- 
"  nary  circnmstances  competent  by  his  own  act  to  prevent  the 
"  devolution  of  ancestral  land  in  accordance  with  the  rules  of  in- 
"  heritance,  that  is  upon  his  male  descendants  in  the  male  line,  if 
'*  any,  or  failing  them  upon  his  agnate  kinsmen  in  the  order  of 
"  proximity.  The  exercise  of  any  power  which  would  afPect  the 
*'  operation  of  these  rules  to  the  detriment  of  the  natural  succes* 
"  sors  to  ancestral  land  is  liable  to  be  controlled  by  them  whether 
*'  the  act  done  be  a  partition  or  gift  or  sale  or  mortgage  otherwise* 
"  than  for  necessity."  This  rule  has  been  thoroughly  recognized 
since  the  passing  of  the  Full  Bench  decision  No.  107,  Pun f ah  Be- 
cord,  1887.  This  being  the  case  all  agnates  who  are  heirs  by 
virtue  of  their  relationship  have  presumably  the  right  of  objec- 
tion to  any  act  which  injures  their  right  of  succession,  and  it  is 
difficult  to  see  how  an  arbitrary  line  can  be  drawn  in  favour  of 
agnates  up  to  a  certain  degree,  and  those  beyond  excluded  from 
the  benefit  of  the  presumption.  Suppose  A  has  an  admitted 
right  to  contest  an  alienation  without  necessity  by  6,  his  colla« 
teral  fifth  in  descent  from  the  common  ancestor;  How  can  it 
be  assumed  that  he  loses  his  right,  or  that  it  should  be  presumed 
not  to  exist,  if  B  happens  to  die  before  him  and  the  alienation 
is  made  by  B's  son. 

We  find,  therefore,  on  the  first  issue  that  plaintiffs  have  a 
loeus  standi  to  sue. 

The  next  issue  as  to  the  power  of  Arjan  Singh  to  alienate 
without  necessity  has  been  found  in  the  affirmative  against  the 
plaintiffs*  contention.  But  we  are  unable  to  accept  this  view. 
The  grounds  of  the  lower  Courts'  decision  are  that  Basin  is  a 
large  place,  almost  a  town,  in  which  land  is  held  by  various 
tribes^  and  that  numerous  alienations  have  taken  place  therein 
without  objection  by  the  male  agnates.  As  regards  the  consti- 
tution of  the  village  the  information  is  very  meagre.  The  Pat- 
wari  says  the  tenure  is  pattidari  hhayachara,  and  no  attempt 
was  made  to  sscertain  its  real  character.  The  mere  fact  that 
land  in  the  village  is  held  by  several  tribes  is  not  unfavourable 
to  the  plaintiffs  if  the  holdings  are  compact  and  ancestral.  As 
regards  the  alienations  more  than  a  hundred  are  said  to  ha^e 
taken  place  according  to  the  Patwari,  but  they  are  almost  all 
subsequent  to  1893,  and  it  was  therefore  impossible  to  say  with 
any  certainty  at  the  time  the  case  was  [tried  that  they  were  not 
objected  to  by  the  collaterals.  The  facts  of  these  alienations  were 
not  inquired  into  as  the  lower  Courts  were  apparently  under 
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the  impression  that  a  mere  muUifcnde  of  such  transfers  \vere 
safficient  to  establish  an  nnrestricted  power  of  alienation.  That 
no  suits  were  filed  may  have  been  due  to  the  fact  that  the  re- 
versioners were  satis6ed  that  the  alienations  were  proper,  or 
that  their  consent  was  obtained,  or  that  they  were  too  poor  to 
litigate,  or  the  amount  of  land  alienated  may  have  been  very 
small.  Nothing  was  done  to  ascertain  if  their  quiescence  was 
due  to  any  of  the  above  causes.  It  must  also  be  borne  in  mind 
that  a  reversioner  is  not  bonnd  to  sue  so  that  his  mere  silence 
generally  goes  for  nothing,  while  if  he  sues  and  obtains  a  decree 
the  fact  goes  far  to  prove  the  custom.  It  appears  from  the 
Patwari*8  evidence  that  there  was  a  sait  of  this  nature  in  the 
village  before  in  which  decree  was  passed,  Ghetu  Singh  v.  Ohanda 
Singh^  but  the  record  appears  not  to  have  been  sent  for,  nor  any 
attention  paid  to  the  case.  There  has  never  been  a  jadicial 
decision  that  the  custom  of  unrewtricted  alienation  prevails 
among  the  proprietors  of  this  village  generally,  or  the  Dhillon  J  at 
portion  of  them  in  particular.  The  ordinary  presumption  is  the 
other  way,  and  there  are  published  cases  which  show  that 
Dhillon  Jats  follow  the  usual  agricultural  custom.  We  consider 
the  inquiry  on  this  point  has  been  an  extremely  perfunctory 
one,  and  that  a  fresh;investigation  is  necessary  before  it  can  be 
properly  disposed  of. 

As  regards  the  last  point,  vie.,  whether  there  was  legal 
necessity  for  the  alienation,  it  would  seem  that  the  first  two 
issues  having  been  decided  against  the  plaiotifPs,  the  lower 
Courts  did  not  consider  it  of  much  consequence  and  give  it 
more  than  a  cursory  notice.  This  remark  is  especially  true  of 
the  Divisional  Judge's  finding.  A  considerable  quantity  of 
evidence  has  no  doubt  been  produced  by  the  defendants,  but  it 
has  not  been  sifted  and  properly  scrutinized.  The  broad  facta 
bearing  on  this  question  are  that  Arjan  Singh  was  a  young  man 
of  22  or  2.3  years  of  age,  that  he  had  no  ancestral  debts  to  dis- 
charge and  got  the  estate,  which  is  a  fairly  considerable  one, 
altogether  unencumbered,  and  that  the  debt  for  which  the  pre- 
sent mortgage  was  effected  was  run  up  within  a  short  time. 
Some  of  the  creditors  whose  debts  were  paid  off  by  the  mortgage 
are  connected  with  each  other.  Khushala  admits  owing  money 
to,  and  having  dealing^  with,  Shankar  Das  who  got  the  bulk  of 
the  mortgage-money.  The  appellants  have  filed  a  mortgage-deed 
'  for  Rs.  4,000,  executed  by  Arjan  Singh  after  the  date  of  the 
Divisional  Judge's  decree,  viz.,  on  the  I4th  May  1896,  in  which 
Shankar  Das  is  a  joint  mortgagee  with  Gopal  Singh  and  Mul 
Singhy  respondents,  to  the  extent  of  a  half  share.    Thi?  woulcl 
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indicate  that  Shankar  Das  and  the  present  mortgagees  have 
dealings  in  common,  and  it  is  suggested  that  they  all  laid  their 
plans  together  to  acquire  the  land  of  Arjan  Singh  by  lending 
him  money  for  gratifying  his  taste  for  debauchery  and  extrava- 
gance. Shankar  Das  is  said  to  be  a  member  of  a  firm  of 
repute,  but  he  did  not  produce  all  his  books  to  support  his 
transactions  with  Arjan  Singh,  We  refrain  from  discussing 
in  detail  the  items  said  to  have  been  advanced  to  Arjan  Singh 
as  we  do  not  wish  at  this  stage  to  give  a  definite  opinion  on  the 
question  of  necessity,  but  the  fact  of  Arjan  Singh,  a  young  Jat 
with  no  knowledge  of  business,  having  taken  a  liquor  contract 
and  sustained  losses  therefrom  and  his  buying  a  mare,  now 
dead,  from  one  Khnshali  for  Rs.  128,  are  matters  which  strike 
us  as  rather  peculiar,  and  the  advances  made  to  cover  these  items 
deserve  to  be  carefully  scrutinized.  The  circumstances  are  such 
that  the  Court  would  be  justified  in  asking  the  alienees  to  show 
that  they  dealt  in  good  faith  with  Arjan  Singh.  It  is  urged  by 
the  respondents'  pleader  before  us  and  stated  by  some  of  the 
defendants*  witnesses  that  Arjan  Singh  was  necessitated  to 
borrow  money  in  order  to  fight  the  plaintiffs  who  were  his 
^ardians  during  infancy  and  who  would  not  allow  him  to  enjoy 
the  income  of  his  property  on  attaining  majority.  The  guardians 
appear  to  have  acted  honestly  so  far  that  they  did  not  run  up 
debts  nor  encumber  the  minor^s  estate,  but  their  subsequent  con- 
duct should  be  inquired  into  in  order  to  see  whether  it  com- 
pelled Arjan  Singh  to  borrow  money  for  necessary  expenses. 

"We  remand  the  case  to  the  Court  of  first  instance  for  a 
further  inquiry  into  the  issues — 

(1).     Whether  Arjan  Singh  had  an  unrestricted  power  of 
alienation  by  custom. 

(2).     Whether  the   alienation  in  dispute   was   made  for 
necessity,  and  if  so,  to  what  extent. 

Tlie  investigation  should  be  a  searching  one  and  will  be 
completed  with  all  reasonable  despatch,  and  the  return  of  the 
Court  will  be  submitted  through  the  Divisional  Judge  who  will 
also  give  his  opinion. 

.     Appeal  allowed  :  cause  remanded. 
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Ho.  76. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Boherlson. 
JOWAHIR  SINGH,— (DEFENDANr),--APPELLANT, 

DIAL  SINGH  AND  OTHERS,— (Plaintiffs),— 
RESPONDENTS. 

Case  No.  538  of  1896. 

Cuttom'^Ali€naHon^€^  to  tiHer^i  4on  fi>lUw9d  by  po$8U$ion  and 
mutation  of  nam^a — "  AncoHral  property" 

In  acaae  in  wbioh  the  property  in  dispafce  had  been  acquired  by  one  | 
K  jointly  with  his  tarotfaers,  bot  had  nerer  been  held  by  their  father,  Md, 
that  the  said  property  was  not  ancestral  property  qua  K's  ooUaterals* 

BeZd,  therefore|:i]uita  gift  of  snch  property,  followed  by  poteeesion 
and  matation  of  names,  by  K  in  his  lifetime  to  hit  sister's  son  was  net 
invalid  by  costom. 

Mutation  of  names  by  itself  does  not  in  eyery  case  oonstitnta  a  Talid 
transfer,  bnt  it  is  good  eyidence  of  such  transfer. 

Further  appeal  from  the  order  of  A.  Kensinglon,  Esquircf  Divisional 
Judge,  AmhaUa  Division^  dated  27th  April  1896. 

Browne,  for  appellant. 

Shelverton,  lor  respondents. 

The  jadgment  of  the  Court  was  delivered  by 

ISth  Jany,  1899.  Robertson,  J. — In  this  case  the  plaintifFs  saed  one  Jowahir 

Singh  for  possession  of  certain  lands  which  had  come  to 
Jowahir  Singh  in  virtae  of  his  alleged  adoption  by  one  Kahna, 
whose  collaterals  plaintiffs  have  been  found  to  be.  A  deed  of 
adoption  was  executed  by  Elahna  in  Jowahir  Singh's  favour  in 
1876,  &nd  on  22nd  May  1893  Eahna  gifted  this  land  orally  to 
Jowahir  Singh,  the  gift  being  accompanied  by  possession  and 
mutation  of  names  in  the  revenue  records.  Jowahir  Singh 
was  sister's  son  to  Kahna,  his  adoptive  father.  The  original 
Court  found  that  "  as  Kahna  adopted  the  defendant  as  a  son, 
**  and  also  made  a  gift  of  his  property  in  his  favour,  the  plain- 
"  tifFs  have  no  right  to  contest  it,  and  they  are  not  entitled  to 
"  possession."  On  appeal  to  the  Divisional  Court  the  learned 
J^dge  accepted  the  appeal,  holding  that  the  adoption,  even  if  a 
fact,  is  clearly  invalid,  following  Punjab  Record,  No.  19  of  1895, 
and  that  the  property  was  ancestral,  and  it  could  not  be  alienated 
to  Jowahir  Singh  by  Kahna. 

The  decision  that  the  adoption  was  invalid  according  to 
custom)  we  do  not  propose  to  discuss* 
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It  appears,  however,  to  be  olearl  j  established  that  over  and 
above  the  adoption  there  was  a  definite  gift  of  this  propertjr 
made  by  Eahna  to  Jowahir  Singh  during  his  lifetime,  ».e.,  on 
22nd  May  1893.  Mutation  of  names  by  itself  would  not  in 
every  case,  of  course,  constitute  a  valid  transfer,  but  it  is  good 
evidence  of  it,  and  in  this  case  the  fact  of  the  gift  is  held  by 
the  first  Court  to  be  established— the  learned  Divisional  Judge 
has  not  traversed  this  finding,  and  it  is  therefore  to  be  taken 
as  a  fact  that  the  gift  was  actually  completed,  and  this  clearly 
appears  to  be  so.  This  being  so  the  only  question  left  for 
considei*ation  is  whether  or  not  this  gift  was  valid,  and  this 
again  turns  entirely  on  the  question  whether  the*  property  was 
^*  ancestral  "  or  not.  The  learned  Divisional  Judge  says :  ''  It  is 
"  immaterial  whether  the  land  was  acquired  by  a  common 
"  ancestor  or  not.  The  plaintiffs*  claim  as  heir  is  not  affeeted 
"  by  any  finding  on  this  point,  the  evidence  showing  at  most 
"  that  the  land  was  jointly  acquired  by  all  the  sons  of  Amri^ 
"  Singh  from  whom  bof  h  they  and  Eahna  are  descended."  As 
to  the  question  of  heirship  Htis  ip,  of  course,  correct,  but  it 
ignores  the  fact  of  this  gift.  As  to  the  property  being  ancestral 
it  appears  that  it  was  acquired  jointly  by  Eahna  and  his 
brothers,  but  was  never  held  by  their  father,  Amrik  Singh,  and 
was  held  separately  by  Eahna  and  the  pMintiffs.  It  was 
therefore  clearly  not  property  held  by  a  common  ancestor,  which 
is  now  the  accepted  definition  of  ancestral  property  qua 
collaterals  (see  Punjab  Berord,  No.  43  of  1893,  inter  alia).  The 
fact  that  several  brothers  jointly  acquired  the  property  does  not 
in  this  connection  make  it  ancestral ;  each  share  was  the  self- 
acquired  property  of  the  shaier.  Eahna  991a  collateral  of  hia 
father  had  the  same  powers  of  alienation  as  his  father,  and 
acquired  property,  moveable  or  immoveable,  is  ordinarily  alien- 
able aoeordtag  to  the  will  and  pleasure  of  the  lawful  owner,  and, 
moreover,  the  same  power  of  alienation  ordinarily  exists  with 
respect  to  joint  and  sepaiate  property.  It  must  theri^fore 
clearly  be  held  that  this  property  is  not  "ancestral,"  and  this 
being  so,  and  the  fact  of  the  gift  by  Eahna  to  Jowahir  Singh 
being  established,  there  is  nothing  to  show  that  this  gift  was 
invalid,  and  it  must  be  maintained.  The  judgment  and  order  of 
tbe  lower  appellate  Court  is  accordingly  set  aside,  and  the 
cUiim  of  the  plaintiffs  dismissed  with  costs  throughout. 

Appeal  allowed. 
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No.  77. 

Before  Mr.  Justice  Chatterji  and  Mr,  Juatiee  Robertson. 

SARDAR  UMRAO  SINGH  AND  OTHERS,— (Piaintiffs),- 

APPELLANTS, 

Venua 

SARDAR  THAKAR  SINGH,— (Dbpcndant),— 

RESPONDENT. 

Case  No.  705  of  1896. 
Construction  of  document — Provisiom'n  morigage-deed  regarding  interett 
In  the  ca«e  of  a  mortgage-deed  in  which  there  it  a  rate  of  intereit 
6xed,  without  any  specific  ondition  that  its  payment  shall  cease  on  a 
certain  contingency,  and  a  clause  specifying  a  date  of  redemption  and 
conditional  sale,  it  is  generally  to  be  held  on  a  consideration  of  all  the 
terms  of  the  deed  taken  together^  in  the  absence  of  clear  intention  to  the 
contrary,  that  the  contract  does  not  contemplate  the  cessation  of  interest 
from  the  date  when  the  payment  of  the  capital  sum  becomes  due. 

When,  therefore,  a  mortgage  deed  provided  that  the  mortgagor  was  to 
remain  in  possession,  paying  interest  on  the  mortgsge-money  at  6  per 
cent,  per  annum  half-yearly ;  that  on  default  of  payment  of  interest  com* 
pound  interest  was  to  be  charged  ;  that  on  default  of  payment  of  interest 
for  four  successive  half-years,  possession  was  to  be  given  to  the  mortgagee 
and  the  produce  of  the  land  was  to  be  taken  in  lieu  of  interest ;  that  the 
mortgaged  propeVty  was  to  be  redeemed  within  six  years,  and  if  not  then 
redeemed,  the  mortgage  was  to  become  ipso  facto  a  sale;  and  it  appeared 
that  there  had  been  no  breach  of  the  condition  regarding  the  failure  to 
pay  interest  for  four  successive  half-years  previous  to  the  end  of  the  six 
years  allowed  for  redemption,  but  that  subsequently  to  the  expiry  of  the  said 
period,  there  had  been  a  failure  to  pay  interest  for  four  successive  half- 
years, 

Eeldf  that  as  there  was  no  condition  (hat  interest  fhould  cease  to  mo 
on  the  terms  stated  after  the  expiry  of  six  years,  defendant's  failure  to  pay 
'  '  interest  for  four  successive  half-years  aft»  r  the  expiry  of  the  six  years 
allowed  for  redemption  was  a  clear  breach  of  the  terms  of  the  contraH  and 
entitled  plaintiff  to  obtain  possession  of  the  land  as  mortgagee,  and  that  be 
^as  not  bound  to  resort  to  the  other  relief,  which  he  might  have  claimed,  of 
foreclosure. 

Further  appeal  from  the  order  of  Khan  Muhammad  Hayat  Khan, 
0,  S.  /.,  Additional  DivisionalJudge,  Amritear  Division^  dated 

.  •      ISth  Afn-il  1896. 

'         Lai  Chand,  for  appellants. 

G  an  pat  Rai,  for  respondent. 

The  judgment  of  the  Court  was  delivei-ed  by 
17th  Jany,  1899.  Robrbtson,  J. — In  this  case  the  plaintiffs  sned  nnder  a  mort- 

gage-deed for  possession  as  mortgagees  of  804  kanale  6  marks 
of  land  which  had  been  mortgaged  to  them^y  deteidaBtt  hf . 
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deed  dated  13th  September  1878.  The  original  Court  decreed 
the  claim,  bat  the  lower  appellate  Court  dismissed  it.  The  two 
Courts  differently  interpreted  the  rights  of  the  plaintiffs  under 
the  deed,  the  pit) visions  of  which  required  careful  consider- 
ation. The  deed  provides  that  the  mortgagor  was  to  remain  in 
possession,  and  to  pay  interest  on  the  mortgage-money  at  6  per 
3ent.  per  annum  half-yearly,  on  default  of  payment  of  interest 
compound  interest  to  be  charged  ;  then  coines  the  important 
clause —  I 

(5)  If  default  is  made  in  the  payment  of  interest  for  fonr 
successive  half-years  then  possession  was  to  be  given  to  the 
mortgagee,  and  the  produce  of  the  laud  was  to  be  takeh  in  lieu 
of  interest ;  (6)  that  the  mortgaged  property  was  to  be  redeemed 
within  six  years ;  (7)  that  if  it  were  not  so  redeemed  the  mort- 
gage shonld  become  ipso  facto  a  sale. 

There  certainly  did  not  appear  on  the  pleadings  to  have 
been  a  breach  of  the  conditions  regarding  interest  for  four  succes- 
sive years  previous  to  the  end  of  the  six  years  allowed  for 
redemption,  and  defendant  in  his  second  plea  urged  that  there 
had  been  no  breach,  but  that  the  interest  due  for  these  six  y€ars 
had  been  duly  paid.  In  this  Court,  however,  the  counsel  for 
tho.defendant  endeavoured  as  an  alternative  <l^^fcnce  to  contend 
that,  as  a  matter  of  fact,  default  of  the  first  four  instalments  had 
been  made,  and  consequently  the  claim  was  barred  by  limitation. 
This  he  attempts  to  support  by  putting  in  receipts  received  from 
the  Court  of  Wards  under  whose  charge  the  plaintiffs,  minors, 
were.  The  dates  of  what  he  suggests  show  this.  But  it  is 
quite  clear  from  these  receipts  and  tho  pleas  of  the  defendants 
that  they  are  for  money  paid  on  account  of  the  interest  instal- 
ments of  these  six  years,  and  as  defendants  themselves  denied 
that  thei'e  had  been  any  breach  they  cannot  be  allowed  to  turn 
round  at  the  last  minute  and  base  their  case  on  the  exactly 
opposite  assertion,  which  plaintiffs  have  had  no  opportunity  of 
meeting,  i.e.,  that,  as  a  matter  of  fact,  there  was  a  breach — a  fact 
which  the  evidence  before  us  does  not  warrant  us  in  consider- 
ing to  be  established.  Having  diHposed  of  that  point,  we  return 
to  the  original  claim  and  defence. 

It  was  contended  for  the  defence  that  the  covenant  was 
only  to  pay  interest  for  six  years,  iliat  the  provisions  that 
default  for  four  successive  half-years  was  to  give  plaintiffs  a 
right  of  entry  was  to  extend  only  to.  the  six  years  within 
which  redemption  was  to  be  allowed,  and  that»at  the  expiry 
of  the  six  years  interest  would  cease  to  run,  and  tlie  mortgage 
would  beooibe  a  sale,  the  plaintiffs'  only  relief  then  being  by 
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waj  of  foreclosare,  and  these  were  the  groonds  oa  whiok  the 
lower  appellate  Coart  dismiBsed  the  claim,  and  on  whiob  ilne 
respondent  now  sapporto  the  decree :  as  to  the  first  point  we 
have  a  clear  raling  of  their  Lordsiiipa  of  the  Privy  Ooancil  hi 
XX  41L,  page  17U  and  anotherin  XIX  AU^  page  39.  Oor atten- 
tion was  also  called  to  XX  Mad.,  page  371,  XXV  Gale.,  page  246, 
Punjab  Beiford,  No.  28  of  1892,  and  Punjab  Beeord,  No.  57  of  1888, 
all  of  which  we  have  pernsed  and  considered.  These  oaaoB 
are  very  analogons  to  the  one  before  ns,  and  some  of  them  on 
all-fonrs  with  it,  and  we  mnst  clearly  follow  the  mlings  laid 
down.  We  ace  unable  therefore  to  agree  with  the  contention 
that  after  the  expiry  of  the  period  of  redemption  withoat  re- 
demption having  taken  place,  interest  ceased  to  mn.  In  the 
case  decide«i  by  their  Lordships  of  the  Privy  Conncil,  recorded 
in  XIX  All.^  page  39,  plaintiff  had  sued  on  a  mortgage-deed 
in  which  the  covenants  were  for  payment  of  the  redemption 
money  within  a  year,  and  interest  thereon  at  a  certain  rate. 
The  deed  provided  that  the  borrower  shonld  not  transfer  the 
mortgaged  property  until  payment  in  full  of  the  amount  doe 
for  principal  and  interest  had  been  made,  and  that  any  money 
paid  should  be  first  credited  to  the  latter.  In  a  suit  brought 
more  than  se^n  years  after  the  date  fixed  for  payment,  the 
Courts,  including  the  High  Court  of  Allahabad,  gave  effect  to 
the  defence  that  the  creditor  had  no  right  under  the  contract 
to  interest  at  the  specified  rate  for  any  period  after  that  date. 
On  appeal  to  the  Privy  Conncil,  however,  it  was  held  that 
on  true  principles  of  construction  of  the  terms  of  the  deed  as  a 
whole  it  must  be  held  that  the  creditor  was  entitled  to 
payment  of  the  principal  with  interest  at  the  rate  specified  ia 
the  deed  for  the  entire  period  of  non-payment  In  XX  AU^^ 
page  171,  it  was  similarly  held  in  the  case  of  a  deed,  the  terms 
of  which  as  regards  payment  of  interest  are  very  similar  to  the 
terms  of  the  deed  before  us,  that  according  to  the  tenor  of  that 
deed,  when  all  its  provisions  and  conditions  were  considered,  it 
was  not  the  true  construction  that  the  capital  sum  was  to  cease 
to  bear  interest  at  the  contract  rate  upon  the  arrival  ol  the 
time  stipulated  for  payment. 

It  would  appear  from  these  judgements  that,  unlesa  the 
contrary  appear,  when  we  have  a  mortgage-deed  in  whiob,   as 
is  very  commonly  the  case,  there   is  a  rate  of  interest  fixed 
without  any  specific  condition  that  its  payment  shall  cease  on 
«  a  certain  contingency,  and  a  clanse  specif yiog  a  date  of  redemp* 

tion  and  conditional  sale,  it  is  generally  to  be  held  on  a  consider- 
ation  of  all  the  terms  of  the  deed  taken  together  is  tlie  { 
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of  dear  iotontion  to  the  contrary  tkat  the  ooDtract  does  not 
oontempUte  the  cessation  of  interest  from  the  date  when  the 
payment  of  the  capital  snm  becomes  due.  Applying  these 
principles  followed  in  other  rnlings  quoted  to  the  case  before 
us,  we  are  consti<ained  to  hold  that  there  was  no  condition  that 
interest  should  cease  to  run  on  the  terms  stated  after  the  expiry 
of  six  years ;  that  there  has  therefore  been  a  dear  breach  of 
those  oonditions  and  of  the  covenant  to  pay  interest  in  respect 
of  fcMir  cDBseontiTe  half-yearly  instalments  after  the  expiry  of 
the  first  six  years,  as  is  indeed  admitted ;  that  the  plaintiff 
had  a  right  to  obtain  possession  of  the  land  as  mortgagee  ;  and 
that  he  was  not  bound  to  resort  to  the  other  '^rcrlief  which  he 
might  haye  claimed  of  foreclosure,  as  we  are  informed  he  has 
now  done.  '^^ 

We  must  notice  for  a  moment  the  objections  raised  by  the 
respondent's  counsel  that  this  appeal  must  be  dismissed  because 
plaintiff  has  now  had  i*ecour8e  to  the  relief  of  foreclosure.  We 
fail  to  see  any  force  in  this  contention.  The  suit  for  fore- 
olosure  does  not  afEeot  his  right  to  prasecute  this  appeal,  which 
for  reasons  given  above  we  accept  with  costs,  and  restore  the 
decree  of  the  original  Court. 

Xppeal  alhued. 
— _  :? 

No.  78. 

BfiforsMr.  Justice  Chalterji  and  Mr.  Justice  Robertson. 

CHET  SINGH  AND  OTHERS,-(Defendants),-. 

APPELLANTS  ] 

Versus  VAppiilatb  Bids. 

SAMAND  SINGH  AND  OTHERS,— (Plaintiffs),—         j 
RESPONDENTS. 

Case  No,  1307  of  1895. 
Custom  -SuccMfwn— Stttt  hetwesn  co-proprietors  of  villags  in  which  ths 
land  was  situato  and  decsa^dU  nsar  agnates  residing  in  another  village^ 
Finding  in  a  previous  suit  that  one  of  the  co-proprietors  was  deceassd'e 
csUutsral,  effeci  ©/—Res  judicata— DA t7lon  Jats  of  Naraingarh,  Awirittar  Die^ 
triet. 

PlsaatifEf,  who  wsre  residentB  of  Bbotiwiila  iu  the  Ferosepore  DSsiriot 
claimed  oertiMii  laod  left  in  Naraingarh,  Amritsar  District,  hj  poe  If nssahi. 
-mat  Premi,  widow  of  Attar  8iugb,  a  DhilloD  Jafc,  on  the  groond  that  ttbey 
were  detcendante  of  Budh  Singb,  grandfather  of  Altar  Singh,  one  pbintiir 
being  hit  eon  and  the  others  grandsons  and  great-grandsons.  The  defend- 
ants were  Dhillon  Jnts  of  Naraingarh,  but  claimed  oo  relationship  with 
ilie  deceased,  and  belonged  to  a  different  tataf  to  that  of  Attar  Singh.  On 
tlii^tfc  «f  MiMsimnit  fnmi  def ^mkntt  obtained  autaUoQ  of  nmee  in 
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their  favour  despite  the  objections  of  plaintiffs  who,  therefore,  instituted 
the  present  suit.  In  the  first  Court  defendants  pleaded,  inter  alia^  that 
plaintiffs  were  not  the  agnates  of  the  deceased's  husband,  and  that  being 
residents  of  another  village  and  district,  and  having  had  no  connection 
with  Naraingarh  or  the  family  of  the  deceased,  they  were  excluded  by  law 
and  custom.  The  finit  Court  drew  issues  in  accordance  with  the  pleading, 
and  decided  them  all  in  favour  of  plaintiffs.  Defendants  appealed  to  th« 
Chief  Court  on  the  same  grounds  as  were  urged  in  the  lower  Court,  and 
at  the  hearing  it  was  also  contended  on  their  behalf  that  pltuntiffs'  claim 
was  barred  by  a  judicial  decision  of  the  then  Assistant  Commissioner  of 
Amritsar,  dated  25th  August  1871,  by  which  defendants  were  declared 
reversioners  of  the  deceased  widow,  and  obtained  a  decree  setting  aside, 
as  far  as  their  interests  were  concerned,  a  certain  mortgage  effected  by  her 
of  part  of  the  land  loft  by  her  husband.  The  ground  upon  which  the 
defendants'  contention  wad  based  was  that  in  the  former  suit  the  widow 
represented  the  interests  of  the  reversioners,  and  that  the  decision  that 
one  of  the  defendants  was  her  reversioner  bound  the  present  plaintiffs  if 
they  were  the  person  by  agnatic  descent  entitled  to  succeed  to  the  estate 
left  by  her. 

Held,  overruling  the  said  contention,  that  the  finding  in  the  former 
case  was  merely  to  the  effect  that  the  defendant  in  question  was  a 
collateral  of  the  widow,  and  as  sucli  was  competent  to  contest  the  widow's 
mortgage,  and  that  the  said  finding  in  no  way  precluded  plaintiff  from 
proving  that  they  were  nearer  collaterals  and  had  a  preferential  claim  tu 
•Qcoeed  to  the  property. 

Fovknd^  upon  the  evidence,  that  plaintiffs  were  nearer  collaterals  than 
the  defendants. 

Heldf  therefore,  that  the  plaintiffs'  relationships  being  establisbed, 
they  were  the  warisan  fk  jaddi  of  the  deceased  >vidow*s  husband,  and  their 
common  ancestor  had  been  in  poasession  of  the  land  in  suit,  and  that  in 
such  a  case  there  was  no  authority  for  holding  that  the  collaterals,  becaaaa 
residents  in  another  village,  wero  excluded  by  the  other  proprietors  in  the 
deceased's  village  though  noi  related  to  him. 

First  appeal  from  the  order  of  W.  A,   Harris,    EiquirCy    Dislrici 
Judge,  Amritsary  dated  *60lh  October  1895. 

Lai  Chand,  for  appellants. 

Sham  Lai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 
ISth  Jany.  1899.  Chitterji,  J.— This  is  a  suit  for  Und  left  in  Naraingarh  in 

the  Amritsar  District  by  one  Mussammat  Premi,  widow  of 
Attar  Singh,  a  Dhillon  J  at.  The  plaintifiEs  are  residents  of 
Bhutiwala  in  the  Muktasar  tahsil  of  the  Ferozepore  District, 
and  claim  to  be  the  descondants  of  Budh  Singh,  the  grandfather 
of  Attar  Singh,  Samand  Singh,  plaintiff,  being  his  son,  and  the 
other  plaintiffs  his  grandsons  and  great-grandsons.  The 
defendants  are  Dhillon  Jats  of  Naraingarh,  but  claim  no  re- 
lationship with  the  deceased,  and  belong  to  a  different  «ar«/  to 
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that  of  Attar  Singh.  On  the  death  of  Mussammat  Premi  the 
defendants  got  mutation  of  names  in  their  favonr  in  spite  of 
the  pUintifFs'  objection.     Henoe  the  claim. 

The  snit  was  bronghfr  originally  for  a  declaratory  decree 
to  which  the  defendants  objected  that  the  plaintiffs  were  not 
entitled  to  get  such  a  decree  as  they  were  ont  of  possession. 
The  first  Conrt  overruled  the  objection,  holding  that  plaintiSs' 
possession  was  proved.  The  contention  was  again  raised  in 
this  appeal,  and  at  the  last  hearing  on  7th  July  1898  we  held, 
after  going  through  the  evidence,  that  it  was  well  founded, 
hut  allowed  the  plaintiffs  to  amend  their  plaint  and  to  add  a 
prayer  for  possession  after  making  up  the  necessary  stamps. 
This  has  been  done,  and  the  objection  has  thus  been  disposed  of. 

The  defendants'  pleas  on  the  merits  are  set  out  in  the 
second,  third  and  fourth  paragraphs  of  their  jawab-datooj  pages 
2  and  3  of  the  printed  record  ;  they  did  not,  as  already  stated, 
claim  to  be  agnates  of  Mussammat  Premi's  husband,  but  denied 
that  plaintiffs  were  such,  and  urged  that  being  residents  of 
another  village  and  district,  and  having  had  no  connection 
with  Naraingarh  or  the  family  of  the  deceased,  they  were 
excluded  by  law  and  custom,  and  that  defendants  being  co- 
proprietors  in  the  village  and  being  of  the.  vame  gdt  had  a 
superior  title. 

The  Court  below  drew  issues  in  accordance  with  the 
pleadings,  and  found  them  in  plaintiffs'  favour,  and  gave  them 
a  decree  from  which  the  defendants  appeal  on  the  same  grounds 
as  were  urged  before  the  District  Judge.  At  the  hearing  their 
counsel  raised  a  new  point  on  which  he  laid  great  stress,  vis,,  that 
the  plaintiffs'  claim  is  barred  by  a  judicial  decision  of  Captain 
Marshall,  Assistant  ConSraissionor,  Amritsar,  dated  25th  August 
1871,  by  which  defendants  were  declared  reversioners  of  the 
deceased  widow,  and  got  a  decree  setting  aside  a  mortgage  for 
Rs.  500  effected  by  her  of  part  of  the  land  left  by  her  husband 
so  far  as  their  interests  were  concerned,  except  to  the  extent  of 
Rs.  200. 

The  record  of  that  icase  has  not  been  produced,  nor  any 
English  judgment  of  the  Assistant  Commissioner,  but  from  a 
vernacular  translation  of  that  judgment  it  appears  that  the 
suit  was  brought  by  Chet  Singh,  one  of  the  defendants,  that 
the  widow  denied  his  relationship  and  set  up  her  unrestricted 
power  of  alienation,  bat  that  she  subsequently  filed  a  genea- 
logical tree  which  the  plaintiff  accepted,  and  from  which  it 
appeared  that  he  was  a  distant  collateral.  The  Court  also 
&nnd  thftt  Mussammat  Premi  could  only  alienate  for  nacesiitj, 
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and  thai  neoesatty  waa  proved  to  the  extent  of  Ba.  200.  The 
Court  held  the  plaintiff  to  be  entitled  to  a  deolaratcny  deoree, 
that  on  the  widow's  death  he  eonld  get  the  land  on  pajmeni  of 
fig.  200  only  as  mortgage-money  andr  passed  a  deoree  to  that 
effect. 

Although  the  point  of  res  Judicata  was  not  raised  in  the 
lower  Court,  nor  in  the  written  grounds  of  appeal,  yet  as  it  can 
be  raised  at  any  stage,  provided  it  can  be  supported  on 
the  existing  record,  we  made  no  objection  to  the  oontontion 
being  put  forward  at  the  hearing.  This  question  being 
preliminary  to  the  merits  of  the  case  mast  first  be  noticed  and 
decided. 

Counsel  quoted  two  judgments  of  their  Lordships  of  the 
Privy  Council,  w..  Hart  Nath  Ghatterfee  v.  Mothurmokum 
Goiwami,  L  L.  E.,  XXI  Gale,  9,  and  Sri  Raj i  Ran  Lakihmt 
Kantaiyammi  v.  Sri  Rafa  Tnuganti  Rijaqnpal  Ran,  L  L,  jB., 
XXI  Mad.y  344,  and  a  decision  of  this  Court  No.  29,  Punjab 
RBCord,  1895,  in  support  of  his  argument.  He  also  referred  to 
Nos.  139,  Punfah  Record,  1888,  and  74,  Punjab  Record,  1895. 
Briefly  his  contention  was  that  the  widow  represented  the 
interests  of  the  reversioners,  and  that  the  decision  that  Chet 
Singh,  the  pUinUff,  in  the  former  case  was  her  reversioner 
binds  the  plaintiffs  if  they  are  indeed  by  agnatic  descent  the 
persons  entitled  to  succeed  to  the  estate  left  by  her. 

We  cannot  accede  to  this  contention.  Indeed,  looking  to 
the  circumstances  of  this  case  it  appears  to  us  so  untenable  that 
we  should  not  have  bestowed  on  it  any  but  a  passing  notice 
had  it  not  been  urged  with  great  pertinacity  by  a  ooanael  of 
Ur.  Lai  Chand's  experience  and  standfbg.  None  of  the  oases 
quoted  appear  to  ns  to  be  in  point.  In  the  Calcutta  o.Me  the 
point  ruled  was  that  reversioners  are  bouni  by  the  results  of  a 
litigation  fought  ont  in  good  faith  by  the  female  holder  lor  life. 
The  plaintiffs'  mother  had  in  her  lifetime  sued  the  defendants 
for  possession  of  certain  property,  and  it  had  been  dcK^ided  that 
her  claim  was  barred  by  time.  Plaintiffs  brongbt  a  second  snit 
for  the  sam^  property  after  her  death,  and  it  was  held  that  it 
waa  barred  by  the  decree  in  the  previous  suit.  The  plaintiff.^ 
had  acquired  by  gift  a  share  of  the  property  from  their  mother's 
sister's  son,  who  was  also  a  reversioner  in  plaintiffs'  mother's  life- 
time, and  was  equally  bonnd  by  the  decree,  and  it  was  decided 
that  the  bar  applied  to  this  share  as  well.  In  the  Madras  case 
it  appears  that  a  Hindu  widow  who  had  succeeded  to  her  son's 
pcoperty  was  sued  by  the  plaintiff's  adoptive  father^  on  whoM 
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death  plaintiff  was  sabstitnted  oa  the  record,  for  a  declaration 
that  he  was  entitled  to  the  reversion  of  the  estate  held  by  her, 
and  that  certain  alienations  made  by  her  were  not  binding  on 
him.  She  denied  the  claimant's  title,  and  asserted  that  the 
property  in  her  possession  except  a  trifle  was  her  stridhan,  and 
that  her  daaghter  and  danghter's  son  wore  her  next  heirs. 
These  were  put  on  the  record,  and  finally  a  decree  was  passed 
in  favour  of  the  plaintiff  declaring  his  right  of  reversion.  The 
plaintiff's  adoptive  father  was  the  brother's  son  of  the  widow's 
husband,  and  it  is  clear  the  finding  that  plaintiff's  adoption,  the 
validity  of  which  was  denied,  was  good,  and  tha,t  the  property 
was  not  the  widow's  stridhan,  concluded  all  qtiestions  in  contro- 
versy between  the  daughter  and  the  plaintiff.  The  former  took 
possession  of  the  property  on  her  mother's  deatt^  and  on  plain- 
tiff's claiming^  possession  it  was  held  that  she  \m«  precluded  by 
the  findings  in  the  former  suit  from  raising  those  questions 
again.  This  case  is  not  at  all  analogous  to  tbe  present  one.  In 
Na  29y  Punjab  Record,  1895,  a  daughter  was  held  to  be  bound 
by  the  finding  in  a  previous  suit  between  her  mother  and  the 
plaintiff)  itbat  the  latter  was  the  duly  adopted  son  of  her  father's 
younger  brother,  though  the  subsequent  suit  related  to  different 
property.  There  is  nothing  in  this  judgment  to  support  the 
appellants'  contention.  The  last  principle  if  a  well  settled 
doctrine  of  the  law  of  res  judicata.  The  proposition  that  the 
reversioners  are  bound  by  the  results  of  a  bond  fide  litigation 
conducted  by  the  widow  in  possession  of  property  which  would 
ultimately  devolve  on  them  is  too  well  established  to  be  doubted. 
Ko  detailed  notice  need  therefore  be  taken  of  the  two  other 
cases  quoted  by  the  appellant  which  are  mainly  intended  to 
support  it. 

In  the  suit  of  1871  assuming,  as  is  probably  the  case, 
though  the  appellant  did  not  addace  any  proof  of  it,  that  the 
Assistant  Commissioner  would  have  been  competent  to  try  the 
present  suit,  all  that  was  decided  was  that  the  then  plaintiff 
was  a  distant  collateral,  and  had  therefore  a  right  to  contest 
Mussaniniat  Premi's  mortgage,  and  that  the  mortgage  was  good 
to  the  extent  of  Rs.  200  only.  The  real  character  of  the 
decree  has  already  been  noticed.  It  was  not  a  decree  for  re- 
demption in  favour  of  the  plaintiff  to  take  effect  on  Mussammat 
Premi's  death.  Now  the  findings  that  Chet  Singh,  now  one 
of  the  defendants,  was  a  distant  collateral  of  Attar  Singh,  and 
therefore  competent  to  contest  the  widow's  mortgage,  cannot 
prevent  the  present  plaintiffs  from  showing  that  they  are  nearer 
ooUaterals,  and  have  a  preferential  claim  to  succeed  to  the 
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property.  It  was  noti  found  as  in  the  Madras  case  that  Chet 
Singh  was  the  nearest  reversioner,  plaintiffs  were  no  parties  to 
the  salt,  and  the  question  of  their  right  was  never  mooted,  mnch 
less  decided,  directly  or  in  effect.  Their  Lordships  of  the  Privy 
Council  take  special  care  to  point  out  in  the  Madras  case  that 
the  question  of  the  plaintiff's  being  the  nearest  reversioner  was 
clearly  raised  in  the  pleadings,  and  that  the  daughter  on  being 
made  a  party  in  the  preceding  suit  distinctly  set  up  her  own 
rights  in  opposition  to  those  of  the  plaintiff.  In  No.  29,  Punjab 
Heeord,  1895,  the  finding  that  the  plaidtiff  was  the  adopted  son 
of  the  widow's  husband's  brother  necessarily  decided  the  ques- 
tion of  his  title  to  the  joint  property  belonging  to  the  brother, 
and  thifj  was  binding  on  her  daughter  who  claimed  to  be  her 
reversioner. 

The  law  of  res  Judicata  requires  that  the  matter  pleaded  in 
bar  should  have  been  previously  determined  either  expressly  or 
by  necessary  implication.  This,  of  course,  presupposes  that 
there  was  a  substantial  contest  on  the  point  between  the  parties 
or  their  predecessors  or  privies  in  title.  This  happened  in 
all  the  three  cases  quoted  by  counsel.  In  the  present  case 
there  is  nothing  iii  the  finding  of  the  Assistant  Commissioner 
in  the  suit  of '1871  which  militates  against  the  plaintiffs'  claim. 
That  Chet  SingH  was  held  to  be  a  distant  collateral  does  not,  as 
already  stated,  prevent  plaintiffs  from  showing  that  they  ore 
more  nearly  related  to  Attar  Singh,  while  the  fact  that  he  got 
a  declaratory  decree  against  the  widow's  alienation  is  not  even 
primd  facie  proof  that  he  was  held  to  be  the  nearest  reversioner. 
In  Indian  practice  it  is  an  cvery-day  experience  that  such 
decrees  are  granted  in  favour  of  remote  reversioners  where  the 
near  ones  do  not  object  to  the  widow's  alienation,  or  have  pre- 
cluded themselves  by  their  own  acts  from  contesting  it,  or  are 
females  with  limited  rights.  In  such  cases  the  nearer  rever- 
sioners do  not  lose  their  right  of  succession  on  the  widow's 
death  by  reason  of  the  decrees.  It  is  easily  conceivable  that  a 
near  reversioner  might  be  absent  when  the  alienation  takes 
place,  or  his  existence  might  be  unknown.  Would  the  fact  of 
a  more  distant  reversioner  getting  a  decree  without  any  men- 
tion being  made  of  him  preclude  him  asserting  his  lights  when 
the  succession  opened  out  ?  We  do  not  think  any  of  the 
authorities  cited  by  appellants'  counsel  establishes  any  suell 
proposition. 

Further,  if  this  argument  had  any  force  it  would  have  been 
necessary  to  see  whether  the  widow  litigated  in  goo  I  faith,  in 
that  case  so  as  to  bind  the  reversioners'    interefij.    Good  iuith 
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presupposes  at  least  ordinary  care.  Bot  it  appears  that  the 
w^idow  in  1871  thoagh  she  denied  Chet  Singh's  relationship  at 
first  herself  propounded  a  genealogical  tree  which  was  accepted 
by  the  plaintiff,  and  which  showed  him  to  be  a  reniofo  agnate. 
Yet  in  the  present  case  Chet  Singh  has  not  been  able  to  produce 
any  such  tree,  nor  to  prove  his  relationship.  The  plaintiffs 
cannot  be  held  bound  by  the  results  of  a  litigation  so  negligently 
and  carelessly  conducted.     See  No.  29,  Punjab  Record,  1898. 

We  accordingly  overrule  the  contention  that  the  plaintiffs 
are  barred  from  making  their  claim  by  the  rule  of  res  judicata. 

As  regards  the  question  of  plaintiffs'  relationship  to  Attar 
Singh  we  see  no  reason  to  differ  from  the  finding  of  the  District 
Jadge.  The  pedigree-table  of  Mauza  Bhatiwala  of  the  Settle- 
ment of  1873,  pages  15  and  16  of  the  printed  record,  shows 
Altar  Singh  to  be  the  grandson  of  Budh  Singh,  and  it  is  stated 
that  Budh  Singh  has  land  at  Naraingarji  which  is  in  possession 
of  Dewa  Singh,  Attar  Singh's  father  and  son  of  Budh  Singh. 
The  genealogical  tree  of  Naraingarh  prepared  in  the  Settlement 
of  1894-95  makes  no  mention  of  the  plaintiffs'  branch,  but  the 
remarks  under  it,  para.  I,  show  that  Budh  Singh  founded  the 
village  72  years  before,  and  on  becoming  poor  went  away  to 
Malwa,  whence  he  was  brought  back  by  Dharam  Singh,  the 
defendants*  ancestor.  This  to  some  extent  porroborates  the 
entries  in  the  pedigree- table  of  Bhutiwala.  The  pedigree- table 
of  the  previous  settlement  contains  a  statement  to  the  same 
effect.  In  addition  to  this  there  are  three  witnesses  called  by 
the  plaintiffs  who  support  their  allegation  as  to  relationship, 
and  one  of  whom,  Kharak  Singh,  is  aged  70  years,  and  is  resident 
of  defendants'  village.  This  oral  evidence  by  itself  is  possibly 
not  very  strong,  but  taken  in  connection  with  the  pedigree- table 
of  Bhutiwala,  which  is  to  be  presumed  correct,  it  is  sufficiently 
reliable.  Besides,  Samand  Singh,  one  of  the  plaintiffs,  is 
actually  a  son  of  Budh  Singh,  so  that  the  fact  of  Budh  Singh's 
existence  has  probably  not  passed  beyond  the  memory  of  man. 
From  the  shajra-nagahi  of  Naraingarh  he  appears  to  have  been 
a  man  of  some  mark  as  he  held  the  village  in  jagir  in  Sikh 
times  ,  and  therefore  likely  to  be  knojvn  to  and  remembered  by 
the  witnesses.  The  date  of  foundation  of  the  village  given  in 
the  two  settlement  records  makes  it  probable  that  he  was  actually 
seen  by  some  of  the, witnesses,  for  he  wan  then  in  all  likelihood 
in  his  prime,  and  he  is  said  to  have  been  brought  back  to  the 
village  a  seoond  time  during  the  reign  of  Maharaja  Sher  Singh. 
He  must  therefore  have  been  alive  as  Ute  o,s  184U43,  .On  th© 
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whole,  we  think  the  relationship  of  the  plaintiffs  to  Attar  Singh 
is  well  proved  hy  the  evidence.  The  defendants  have  produced 
nothing  to  rebnt  it. 

The  next  point  argned  by  counsel  is  that  according  to  the 
genealogical  trees  of  both  settlements  when  Badh  Singh  was 
broaght  back  to  the  village  by  Dharam  Singh  he  really  gifted 
half  of  it  to  Bndh  Singh  as  he  had  taken  possession  of  the  whole 
after  the  latcer's  abandonment,  and  that  on  failure  of  the  issue 
of  Attar  Singh  the  land  ought  to  revert  to  the  donor's  family. 
We  do  not  think  the  settlement  records  establish  a  gift  to  Badh 
Singh  by  Dharam  Singh,  and  even  if  this  were  the  case  the  plain- 
tiffs being  theTirieal  descendants  of  Budh  Singh  would,  we  appre- 
hend, have  a  superior  claim  to  succeed  by  custom.  No.  12,  Punjab 
Beeordy  1892,  i^pears  not  to  have  any  bearing  on  the  case. 

Lastly,  it  is  contended  that  plaintiffs  being  residents  and 
proprietors  in  another  village  and  district  are  excluded  by  the 
defendants  who  are  co-proprietors  in  the  village  where  the  land 
is  situate.  Nos.  143,  Punjab  Record,  1888, 64  and  141  of  1893,  are 
quoted  in  support  of  this  contention.    In  the  first  case  the  con- 
test was  between  agnates  equally  related,  and  it  was  held  that 
having  regard  to  the  partition  made  by  the  common  ancestor  by 
making  two  gronps  of  his  descendants  and  giving  them  land  in 
two  different  villages,  and  bar  equities  of  the  case,  the  relations 
resident  in  the  same  village  as  the  deceased  presumably  had  a 
prior  claim  by  custom  to  his  share.  No.  64,  Punjab  Becord,  1893, 
related  to  land  acquired  left  a  person  in  a  village  different  to  his 
village  of  origin,  and  it  was  held  that  his  male  collaterals  from 
the  latter  place  had  no  right  to  succeed  to  such  property  in  pre- 
ference to  his  daughter's  son,  and  an  opinion  was  expressed  that 
in  such  case  the  co-proprietors  of  the  village  in  which  the   land 
was  situate  had  probably  a  superior  right  of  succession  to  Uie 
claimants.     This,  however,  was  not  decided  expressly  or  by  im- 
plication.   In  No.  141  of  1893  the  plaintiff  was  the  son  of  a  female 
cousin  of  the  last  male  owner,  a  Jat,  whose  ancestor  had  got  it  hj 
gift  from  one  of  the  village  proprietors.     The  defendants  were 
the  village  proprietors  who  were  of  the  same  caste  as  the 
deceased,  but  belonged  to  a  different  got.    It   was  held  that 
plaintiff  was  not  in  the  line  of  heirs  of  the  deceased  not  being  one 
of  his  warUan  $h;9ddi,  and  that  the  burden  of  proviog  a  superior 
right  t6  that  of  the  defendants  who  were  in  iXMsession  lay  on 
him  which  he  had  not  discharged. 

None  of  these  cases  furnish  a  guiding  principle  for  the 
decision  of  the  point  raised  by  appellants.    The  plaintiffs  are. 
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their  relationship  bein^  establiahed,  the  warUan  ekjaddi  of  the 
deceased  widow's  hnsband,  and  their  common  ancestor,  Bftdh 
Singh,  was  in  possession  of  the  land  in  dispute.  There  is  no 
anthority  for  saying  that  in  such  a  case  the  collaterals,  because 
resident  in  another  village,  are  excluded  by  the  other  proprietors 
in  the  deceased's  village  though  not  related  to  him.  To  say  so 
"would  be  to  practically  lay  down  the  broad  proposition  that 
collateral  succession  to  ancestral  land  in  another  village,  where 
the  claimants  own  no  land,  is  disallowed  by  custom.  In  other 
"words  a  man's  own  brother'may  thus  be  postponed  to  utter  out- 
siders. We  do  not  think  there  is  any  such  rule,  of  customary 
law  in  force,  and  no  evidence  has  been  produced  by  the  plaintifEs 
in  this  case  to  establish  it. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 

No.  79. 

Before  Mr.  Justice  ClarJc,  Chief  Judge,  and  Mr.  Justice  Beid. 

CHIRAGHA  AND  OTHERS,— (Plaintipfs),— 

APPELLANTS. 

Versus  *  - 

MAHTABA  AND  OTHERS,— (Defbicdints),— 
RESPONDENTS. 
Oase  No.  724  of  1896. 

Limitation  Act,  1877,  Articles  141,  142— i4dwr«i  posisssion^Buit  iy 
reveriionera  on  daath  of  widow. 

In  a  oase  in  which  it  was  proved  that  adverse  possesBion  had  begnn 
against  a  oertain  widow  in  1882,  that  the  said  widow  died  in  1888,  and  that 
b«r  reyeraioners  sued  in  1895  for  poasessioD, 

Hsldy  that  the  reversioners'  oanse  of  action  accrued  on  the  death  of 
the  said  widow,  and  that  their  suit,  instituted  within  twelve  years  of  that 
event,  was  within  time. 

Vundravandas  v.  Ourtonda$,  I.  L,  B.,  XXI  Bom.,  646,  approved. 
Further  appeal  from  the  order  of  0,    P.  Bird,   Esquire,  Divisional 
Judgsy  Hoshiarpur  Division,  dated  ]2th  May  1896. 
Lai  Chand,  for  appellants. 
Ishwar  Das,  for  respondents. 

The  facts  of  the  case  sufficiently  appear  from  the  judgment 
of  the  Court  delivered  hj 


^Appillati  Siob. 


Ebid,  J.— This  is  a  suit  hy  the  collaterals  of  Sahib  Singh  23fd  Jany.  18W. 
for  property  in  the  possession  of  the  respondents,  which  the 
plaintifs-appellants  allege  to  have  been  left  by  Sahib  Singh. 
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The  salt  was  decreed  in  part  by  the  Coart  of  first  instance, 
and  was  dismissed  by  the  lower  appellate  Court  solely  on  the 
ground  that  it  was  barred  by  limitation  under  Article  142, 
Schedule  II,  of  the  Limitation  Act.  We  are  satisfied,  and  indeed 
it  is  practically  admitted,  that  Sahib  Singh  was  recorded  as 
owner  of  the  land  in  suit  at  the  Settlement  of  1852,  that  he 
continued  to  be  so  recorded  until  his  death  in  I8G7,  and  that 
from  1867  until  the  Settlement  of  1882  his  widow,  Mussammat 
Sundran,  was  so  recorded  as  his  successor.  With  the  esception 
of  a  small  area  recorded  as  cultivated  by  Sahib  Singh,  his  land 
was  recorded  as  being  in  possession  of  various  tenants  and 
co-sharers,  including  some  of  the  defendants,  as  cultivators. 

The  only  indication  pointed  out  to  us  that  this  state  of 
affairs  did  not  continue  until  1882  is  an  allusion  to  the  parti- 
tion o£  the  Bhamilat  in  proportion  to  the  cultivating  holding 
recorded,  in  proceedings  commenced  just  before  the  death  of 
Sahib  Singh,  and  we  see  no  reason  to  hold  that  any  adverse 
title,  such  as  would  terminate  the  relation  of  landlord  and 
tenant  or  licensor  and  licensee,  was  set  up  until  1882. 

[On  becoming  aware  that  the  land  in  suit  had  been  recorded 
in  the  names  of  others  by  the  Settlonent  authorities  Mussam- 
mat Sundran  objected,  was  referred  to  the  Civil  Courts,  and 
died  in  May  1883.  The  present  suit  was  instituted  in  April 
1895,  within  twelve  years  o£  the  death  of  Mussammat  Sundran. 

In  this  view  of  the  facts  it  is  not  contended  that  the  suit 
is  not  governed  by  Article  141,  Schedule  II,  of  the  Limitation 
Act,  but  the  pleader  for  the  respondents  relies  on  No.  74,  Punjab 
Record,  1895,  as  authority  for  the  proposition  that  the  suit  is 
barred  by  limitation,  even  under  that  article. 

On  the  facts,  as  already  stated,  we  hold  that  adverse  posfies- 
aion  did  not  begin  to  run  against  Mussammat  Sundran  until  July 
1882,  and  her  canse  of  action  accrued  then.  In  No.  74,  Punjab 
Record,  J  895,  the  then  Senior  Judge  said,  in  referring  the  appeal 
to  a  Bench,  "  If  the  gift  by  A.  K.  to  S.  K.  was  invalid,  the  widow 
"  would  have  had  a  right  to  sue  for  possession  in  1882,  which 
'*  right  to  sue  would  devolve  on  the  kinsmen  at  her  death,  and 
"  would  be  barred  in  twelve  years  from  that  date.  I  nnder- 
"  stand  that  this  point  is  not  decided,  but  there  seems  to  be  a 
"  leaning  to  the  view  that  her  non-claim  might  be  disregarded 
"  by  the  heirs,  which  seems  to  me  a  questionable  view." 

It  is  contended  that  this  amounts  to  a  ruling  that  where 
time  has  begun  to  run  against  the  widow  it  continues  on  her 
death  against  the  reversioners,  against  whom  possession  would 
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1)6001116  adyer86  twelyo  years  after  it  oommenoed  against  the 
"widow. 

We  oanoot  allow  this  oontention*  SnggestioDs  thrown  ont 
in  an  order  of  reference  are  not  mlings,  and  no  decision  was 
arriyed  at  in  the  order,  while  "  that  date  "  may  refer  either  to 
•*  1882  "  or  to  "  her  death."  The  jndgment  on  the  reference  does 
not  help  the  respondent,  nor  do  the  authorities  qnoted  therein, 
some  of  which  go  further  than  it  is  necessary  to  go  for  the 
purposes  of  this  appeal. 

The  case  law  on  the  suhject  is  summed  up  hy  the  late 
Chief  Justice  of  the  Bombay  Court  in  Vundravanda$  v.  Cunan' 
da$,  I.  L.  B.y  XXI  Bom.,  64^6,  at  page  670,  thus :  ''It  is  clear  that 
''  adverse  possession  against  a  Hindu  widow  for  any  period  less 
"  than  the  full  statutory  period  of  twelve  years  is  now  valueless 
**  as  against  the  person  entitled  to  succeed  on  her  death.  He  has 
"  still  the  full  statutory  period  of  twelve  years  to  sue  after  her 
'*  death.  No  time  has  in  that  case  run  in  favour  of  the 
<«  adverse  possession  against  the  Hindu  male  heir.  This  was 
'*  not  so  under  the  old  law.  Under  it  time  was  running  in  his 
**  favour  during  the  widow's  lifetime.  Now  it  begins  to  run 
**  in  his  favour  only  on  her  death.  A  Hindu  entitled  to  the 
*'  possession  of  immoveable  property  on  the  death  of  a  Hindu 
*'  female  appears  to  us  to  moan  a  Hindu  whose  title  to  the 
''  XK)6session  of  immoveable  property  accrues  upon  the  death  of 
*•  a  Hindu  female,  and  does  not  except  the  case  where, 
**  during  the  lifetime  of  the  widow,  the  adverse  possessor  has 
^  been  in  possession  for  twelve  years.  This  view  of  the  law 
*^  has  been  accepted  by  all  the  Indian  High  Courts  with  the 
*^  exception  perhaps  of  Madras,  but  there  the  question  was  not 
**  discussed." 

As  abeady  remarked,  this  goes  further  than  is  necessary 
for  the  purpose  of  this  appeal,  but  we  have  no  hesitation  in 
concurring  in  the  rule  laid  down,  and  we  hold  that  the  appel- 
lants' cause  of  action  accrued  on  the  death  of  Mussammat 
Sandran,  and  that  their  suit  instituted  within  twelve  years  of 
that  event  was  within  time.  We  set  aside  the  decree  of  the 
lower  appellate  Court  and  remand  the  appeal  under  Section 
662  of  the  Code  of  Civil  Procedure  for  decision  of  the  unde- 
cided issues.  The  court-fee  on  the  memorandum  of  appeal  in 
this  Court  will  be  refunded,  and  costs  will  be  costs  in  the 
cause* 

Afp&al  allowed:  cause  remanded. 
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No.  80. 

Before  Mr.  Justice  Gla/rJcf  Chief  Judge,  and  Mr.  Justice  Anderson, 
DBSA  SINGH,— (Plaintiff),  -PETITIONER, 

Versus 

ITARAIN  DAS  AND  ANOTHER,— (Defendants),-- 
RESPONDENTS. 


BSTlllON  SiDl. 


4dhJany.  1899. 


Case  No.  1369  of  1897. 

Jurisdictum  of  Small  Cause  Court^Suitby  leseee  ef  QovemmetU  ferry 
for  recovery  of  toUa^Small  Cause   Court  Act,  1887,  2nd  Schedule,  Article  18. 

Reldf  that  a  ferry,  sach  as  that  at  ^hnsalgarh,  mast  be  regarded  as 
imtnovable  property  rested  in  the  Local  Govemmeiit,  and  that  a  plaintiff, 
When  claiming  as  Ipssee  of  the  f eirry  to  recover  tolls  or  dues,  claims  to  re- 
cover by  reason  of  an  interest  in  immovable  property  transferred  to  him 
by  Gbveamment. 

Held,  therefore,  that  snoh  a  suit  is  ezolnded  from  the  cogpiizHnce  of  a 
Small  OanseOonrt  by  Article  13  of  the  2nd  Schedule  to  the  Small  Caose 
Court  Act,  1887. 

Petittoh  f6r  revision  of  the  •  order  of  L.   White  King^  Esquire, 
District  Judge,  Kohat,  dated  27th  April  1897. 

Ishwar  Das,  for  petitioner. 
Shelyerton,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Anobbbon,  J.— This  case  with  several  others  based  on  the 
same  grounds  has  been  sent  before  a  Bench  for  decision  b j  an 
order  of  a  Judge  in  Chambers  who  had  some  doubts  as  to  the 
correctness  of  the  decision  of  a  single  Judge  of  this  Court  as 
reported  in  Punjab  Record,  No.  48  of  1897,  in  which  it  was  held 
that  a  suit  by  the  lessee  of  a  Government  ferry  for  recovery  of 
tolls  falls  under  Article  13  of  the  2nd  Schedule  of  the  Small  Cause 
Conii  Act  of  1887,  and  is,  therefore,  excluded  fromihe  cognizance 
of  a  Small  Cau^e  Court,  and  that  the  decree  then  passed  by  a 
MunsifF  was  not  appealable  to  the  Court  of  the  District  Jtkdge. 

We  have  heard  arguments  and  have  referred  to  the  law 
bearing  on  the  question  at  issue  as  laid  down  in  the  General 
Clauses  Act,  X  of  1897,  and  the  Northern  India  Perries  Act,  XVII 
of  1878.  The  conclusion  we  reach  is  that  a  ferry  such  as  that 
at  Khushalgarh  must  be  regarded  as  immovable  property  vest- 
ed in  the  Local  Government  and  that  the  plaintiff,  when  claiming 
as  the  lessee  of  the  ferry  to  recover  tolls  or  dues,  claims  to  recover 
by  reason  of  an  interest  in  immovable  property  transferred  to 
liim  by  Gk>vemment^  and  this  suit  must  be  held  to  fall  ondar 
ArtMe  18  of  the  2nd  Sohtdnle  of  Aot  IZ  of  1687. 
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We  are,  therefore,  of  opinion  that  the  anit  was  not  cognis- 
able by  a  Small  Cause  Goort,  and,  consequently,  the  appeal  from 
the  order  of  the  MnnsifE  lay,  not  to  the  Court  of  the  District 
Judge,  but  to  that  of  the  Divisional  Judge. 

Accepting  the  appeal  on  the  first  ground,  withput,  in  any 
way,  going  into  the  merits  of  the  case,  we  set  aside  the  District 
Judge's  order  and  direct  that  the  appeal  to  his  Court  be  return- 
ed to  the  plaintiff  for  presentation  in  the  Court  of  the  Divisional 
Judge.  The  Court-fee  will  be  refunded  on  ap|>lioation.  Costs 
ol  this  Court  to  be  costs  in  the  cause.    Pleader's  fee  Bs.  10. 

AppliocUion  allowed* 

No.  8L 

t 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Robertson. 
NIHALA  AND  OTHERSr-(PLAilmFFs),— APPELLANTS,     | 

Vertus  >  AmL&Afs  8i»b« 

BIKHAM  RAM,— (Dbfbndint),— RESPONDENT.  ( 

Case  No.  378  of  1896. 

Suit  for  pouession  on  ground  that  a  certain  $ale  va$  ifwalid  as  against 
pUUntiff^Plea  by  defendant  that  plaintiffs  acquiesced  ineale-^^^Acquiesenes" 
— Estoppel, 

Plaintiff  saed  for  pogsession  of  certain  land  and  honaes  whioh  had  been 
sold  in  1876  by  their  near  collateral,  one  K.,  a  childless  proprietor,  in  f  avonr 
of  defendant.  The  defendant  pleaded,  and  the  lower  Coort  fonnd,  acquies- 
oanoe  in  the  sale  on  the  part  of  plaintiffs  disentitling  them  to  set  aside  the 
alienation,  and  dismissed  the  snit.  It  was  proved  that  plaintiffs,  whether  or 
not  they  knew  of  the  alienation  at  the  time  it  was  effected,  had  knowledj;e 
of  it  in  1878,  when  they  gave  evidence  on  behalf  of  defendant  in  a  case  in 
whioh  he  sued  a  certain  tenant  of  his  for  damages  for  cntting  a  tree ;  that 
they  made  no  mention  of  their  rights,  though  present  on  each  occasion, 
when  the  defendant  twice  applied,  in  1880  and  1886,  for  partition  on  the 
fltcength  of  his  deed  of  purchase ;  that  they  also  raised  no  objection  to  his 
acquiring  the  rights  of  certain  hereditary  tenants,  and  that,  finally,  mai^j 
yeartf  after  the  sale  they  took  up  some  land  from  the  defendant  for  the 
purpose  of  onltitation  and  tilled  it  almost  up  to  the  date  of  suit.  In  tho 
last  case  it  appeared  that  plaintiff,  subsequently  to  partition  proceedings, 
exchanged  certain  lands  allotted  to  them  for  others  which  had  fallen  to 
the  share  of  defendant,  and  executed  certain  documents,  in  one  of  which 
they  expressly  stated  that  they  accepted  the  purchase  by  defendant  in 
1876  and  waived  all  rights  to  object  thereto.  On  behalf  of  plaintiff  it  was 
contended  that  inasmuch  as  all  the  above-specified  acts  took  place  after 
the  sale,  plaintiffs  were  not  thereby  estopped  from  attacking  the  said 
transfer  as  they  had  not  by  any  such  act  misled  the  defendant  or  induced 
him  to  enter  into  the  sale  transaction. 

flfld,  that  plaintiffs  were  precluded  by  their  aoquiesoence  and  express 
woids  fcom  making  the  present  claim,  and  that  thttr  tutt  bad  been  rightly 
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Tha  term,  acqaiescence,  has  divergent  significations  and  the 
an^Lorities  are  numerons  as  to  the  circumstances  under  which 
it  amoupts  to  an  estoppel  or  bars  claims  to  set  aside  the  act 
acquiesced  in.  The  English  rule  is  thus  stated  in  DvJce  of  Leeds  v. 
Amherit  (II  Ph.,  1 17)  :  "  If  a  person  having  a  right  and  seeing 
"  another  person  about  to  commit,  or  in  the  act  of  committing, 
"an  act  infringing  upon  that  right,  stands  by  in  such  a  manner 
*Va9  really  to  induce  the  person  committing  the  act,  and  who 
"  might  otherwise  have  abstained  from  it,  to  believe  that  he 
''aasenta  to  it  being  committed,  he  cannot  afterwards  be  heard 
"to. complain  of  the  act."  This  liord  Cotfcenham  said  was  the 
pix>per  sense  of  the  term  acquiescence.  In  De  Bussche  v.  ^U 
{VIII  Ohan.  D.,  286),  however,  the  Oourc  of  Appeal  laid  down 
that  when  the  act  complained  of  was  once  completed  without 
the  knowledge  or  apsent  of  the  party  whose  right  was  infringed, 
the  nxatter  must  be  determined  by  very  difEerent  legal  con- 
siderations. A  right  of  action  was  vested  in  him  which  at  all 
events,  as  a  general  rule,  could  not  be  diverted  without  accord 
or  satisfaction  or  release  under  seal,  and  mere  submission  to  the 
injttry  short  of  the  period  limited  by  the  Statute  could  not  take 
away  such  right,  and  even  an  express  promise  by  a  person  in- 
jured that  he  would  not  take  legal  proceedings  could  not  by 
itself  constitute  a  bar,  for  the  promise  wonld  be  without  considera- 
tion and  not  be  binding. 

This  id  the  principle  contended  for  by  appellants  before  us, 
as  it  is  strenuously  urged  that  no  acts  of  the  plaintiffs  prior  to, 
or  contemporaneous  with,  the  §ale  by  Kharku  are  relied  upon 
by  the  defendant  as  showing  that  they  had  no  objection  to  it, 
and  that  acts  subsequent  to  the  sale  caunot  operate  to  deprive 
the  plaintiffs  of  their  right. 

There  are,  however,  numerous  Indian  authorities  which 
hold    that    conduct  analogous    to    that  of  the  plaintiffs  pre- 
cludes them  from  suing  to  set  aside  an  alienation  of  immovable 
/  property.     NUatatchi  v.   Venhatachala  Mudali   (J  Mad,  S»  0. 

SeportSj  131),  in  which  a  silence  of  nine  years  was  held  to  bind 
plaintiff  to  a  deed  of  sale  to  which  he  was  no  party,  but  which 
conveyed  along  with  others  his  share  in  certain  land  ;  Mussum' 
mat  Jan  Koonusir  v.  Bam  Buttun  Neogi,  ^c,  (XVIIl  W,  B.,  500), 
where  long  silence  irrespective  of  limitation  was  held  to  bind  the 
plaintiff  to  the  terms  of  a  mokarrari  lease.  See  to  the  same 
effect,  Jeehun  Mundul,  ^c,  v.  Nadyar  Ghand  Boy  {XXV  TF.  B-, 
461).  In  No.  82,  Punjab  Becord,  1881,  an  owner  of  land  who 
made  no  ohjections  to  an  invalid  alienation  by  an  occupancy 
tenant  foi;  over  five  years  was  held  to  have  acquiesced  in  it  and 
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thereby  to  have  precladed  himself  from  sning  to  aktmul  it,  his 
silence  being  treated  nnder  the  ciroamstances  as  eqnivalent  to 
oonsent.    Instanoes  of  this  kind  can  easily  be  mnltipUed. 

In  No.  188,  Punjab  Record,  1888,  a  plaintiff  who  was  the 
mortgagee  of  property  of  which  he  claimed  the  right  of  prd- 
emption  and  had  given  notice  to  the  yendee  and  recOveried  the 
mortgage-money  was  held  to  have  acquiesced  in  the  sale  and 
waived  his  right,  the  Ootift  being  of  opinion  that  "  it  would  be 
"  against  good  conscience  that  a  mortgagee  who  is  aho  p^- 
"  emptor  should  be  allowed  to  deal  with  a  purchase  of  prOpet*ty  ^ 

"  one  day  on  the  footing  that  the  sale  is  valid  as  between  them 
"  and  when  he  has  thus  procared  the  payment  of  his  mortgage, 
"  to  treat  the  purchase  the  next  day  on  the  footing  that  the  sal^ 
"  is  invalid  as  between  them." 

We  have  quoted  the  a]}ove  eases  regarding  transfer  of 
property  and  omitted  all  reference  to  those  relating  to  obstrae- 
tion  of  way,  light  and  air  and  removal  of  buildings  and  planta- 
tions and  suits  of  the  like  character  where  mandatory  injunction^ 
are  sought  and  where  such  injunctions  have  been  refused  On  the 
ground  of  plaintiff's  laches,  or  acquiescences,  thd  former  clasd 
being  most  analogous  to  the  ease  before  us. 

The  plaintiffs'  position  during  Kharku's  lifetime  was  this. 
Eharku;  a  childless  malo  proprietor,  had  not  by  custbni  an 
unrestricted  right  of  transfer.  He  could  only  alienate  for  legal 
necessity.  If  he  sold  without  such  necessity  his  act  was  not  a 
nullity,  but  conferred  a  complete  title  on  the  purchaser  subject  to 
its  being  avoided  at  the  instance  of  the  plaintiffs.  The  right  of 
avoidance  only  arose  on  Kharku's  death.  During  his  lifetitiie 
plaintifb  could  only  sue  for  a  declaration  that  the  sale  was'  not 
binding  against  them.  What  they  did  was  not  only  to  refrain 
from  bringing  such  a  suit  but  to  let  the  defendant  vended 
understand  by  their  acts,  conduct  and  Itoguage  that  they  had 
no  objection  to  the  sale  and  recognized  its  validity.  It  is  not 
asserted  that  the  sale  was  unknown  to  them  at  the  time  an&  it 
would  be  absurd  for  thon  to  say  so  considering  that  they  were 
residents  in  the  village.  At  all  events  in  1878,  when  defen'dant 
sued  the  tenant  and  they  were  called  as  witnesses,  they  mndt 
have  known  of  the  fact.  At  that  time  they  never  so  mueii  as 
mentioned  their  rights  nor  when  the  vendee  applied  for  piarti- 
tion  twice  on  the  strength  of  his  deed  of  purchase.  Then  iikej^ 
many  years  after  the  sale,  took  up  some  land  from  the  vendee 
for  the  purpose  of  cultivation  and  tilled  it  np  to  almost  the  timo 
of  suit.  They  also  agreed  to  his  aoqniriog  tho  rigUe  of  beriida 
htrtditarjr  teBMtK    From  all  thM«  aoti  and  from  ihi  gmn$l' 
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tenor  of  their  condnot  the  defendant  could  not  bat  have  nnder- 
stood  that  they  were  qnite  agreeable  to  the  sale  and  waived  their 
right  of  avoidance.  Mere  silence  or  delay  may  not  jnstify  any 
such  oonclosion,  bat  a  series  of  acts  and  a  coarse  of  condnot  of 
this  character  wonld  very  natarally,  if  not  necessarily,  give  rise 
to  snch  an  inference.  There  is  no  qaestion  that  defendant 
has  done  many  things  on  this  naderstanding  which  he  would 
not  have  done  otherwise,  and  which  wonld  otherwise  be  detri- 
mental to  him.  The  plaintiffs  also  have  fnlly  enjoyed  the 
benefits  of  snch  an  impression  on  the  defendant's  mind.  They 
'^  have  got  his  land  for  caltivation  and  effected  exchanges  of  land 

with  him  which  had  they  dispnted  his  title  he  might  have  refosed 
to  allow.  Lastly  they  have  in  Exhibit  11  expressly  accepted 
the  sale,  and  on  that  footing  got  exchanges  of  land  effected. 

In  oar  opinion  it  woald  be  contrary  to  good  conscience  if 
they  are  now  allowed  to  tarn  roand  and  to  attack  the  sale  aod 
to  deprive  the  porchaser  of  the  benefit  of  his  pnrchase.  It  is 
all  very  well  for  them  to  say  that  defendant  can  be  restored  to 
his  position  after  the  sale  took  place  by  being  allowed  to  retain 
his  parchases  of  occapancy  rights  and  compensated  for  othffl^ 
improvements,  if  any,  bat  this  is  not  the  real  qaestion.  At  the 
time  the  plaintiffs'  acts  were  done  and  the  exchanges  effected, 
plaintifb'  position  was  not  free  from  difficnlty  and  doabt,  even 
if  we  assume  they  had  any  intention  of  contesting  the  sale. 
They  made  the  best  use  of  their  position  by  getting  certain 
advantages  for  themselves,  thongh  these  might  not  have  been  at 
the  time  altogether  commeasarate  with  the  valae  of  the  land, 
and  they  cannot  now  avoid  their  acts  becanse  they  find  with 
Inference  to  recent  rnlings  of  this  Ooart  that  the  bargain  was 
not  a  good  one.  There  was,  we  think,  good  consideration  in 
the  exchanges  allowed  by  defendant  when  the  consent  to 
Elharka's  sale,  recited  in  Exhibit  11,  was  given.  They  cannot 
repndiate  that  consent  after  this  lapse  of  time.  They  have  re- 
tained the  benefits  of  that  transaction  and  have  not  even  offered 
to  restore  them. 

We  see  no  reason  to  think  that  plaintiffs  did  not  know  their 
rights  when  they  expressed  their  acceptance  of  Eharka's  trans- 
fer.  The  very  act  itself  negatives  any  snch  contention.  It  is 
possible  that  they  did  not  think  their  rights  were  so  strong  as 
the  recent  jadgments  of  this  Ooart  appear  to  show,  bat  this  is 
not  material,  and  moreover  it  is  probable  that  they  were  satisfied 
of  the  necessity  of  the  sale,  as  Bhnpa  admits  that  the  land  was 
previoosly  under  mortgage.  Bat  it  is  not  necessary  to  go  into 
this  qoMtion. 
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We  think  the  plaintiffs  are  precluded  by  their  acquiescence 
and  express  words  from  making  the  present  claim,  and  that 
their  suit  was  rightly  dismissed  in  the  Court  below. 

The  appeal  is^ therefore  dismissed  with  costs. 

Appeal  disinisseJ, 

Pnll  Bench. 

No,  82. 
Before  Mr.  Justice  Chrk,  Chief  Judge,  Mr.  Justice  Chatterji 
and  A/r.  Justice  Anderson, 
BUTA,-.(Plaintifp),— APPELLANT,  x 

*^^^^^^  \  Appellate  Sidi. 

MUSSAMMAT  JIWANI,-(Dkfendant),— RESPONDENT.      ) 
Case  No.  168  of  1898. 

Partition-  Right  of  irvJ  fo  who  hm  sucreeded  to  her  hu:ihnnd*t  interests 
in  joint  hilling  to  claim  partition — Grant  of  such  prayer  6y  Revenue  Officer 
— Juritdiction  of  Civil  Court  to  entertain  suhnequent  suit  by  co-sharen  object' 
ing  that  widow  i»  by  cuttom  not  entitled  to  claim  partition — **  Question  as  to 
title" — "Oto/ier"  and  ^^  Lindoivner" — Punjab  Land  ^Revenue  Act^  1887, 
Sections  III,  IIT,  IIG,  158. 

Held^  by  the  Fall  Bench,  thtifc  thoagh  a  widow  wlio  succeeds  to  her  htia- 
band'd  interests  in  a  joint  holding  on  a  life  tenure  and  is  recorded  as  a  joint 
ownor  in  the  Rj^eniie  pip^r4,  is  entitlod,  a?  being  "an  owner  "  within  the 
meaning  of  Section  111  of  the  Punjab  Land  Rsvenne  Act,  1887,  to  apply 
for  partition  boforj  a  Rovenne  Offiair,  who  h^s  a  discretion  to  either  grant 
orrefuio  her  prayer,  it  i-i  op^n  to  the  co-sharera,  in  tlie  event  of  her  prayer 
being  so  granti?d,  to  seek  relief  in  the  Ciivil  C  )urt  on  the  ground  that  the 
widow  wa?  by  custom  not  entitled  to  claim  partition,  such  objection  on 
their  part  raising  a  question  of  title  in  tho  lani  sought  to  b3  partiti-^ned 
acd  therefore  giving  the  Civil  Court  jurisdiction  to  entertain  the  suit. 

Further  apoeal  from  the  orler  of  0.  L.  Smith,  Esquire,  Divisional 
Judge,  Rawalpindi  Division^  dated  27th  January  1898. 

Ishwar  Das,  for  appellant. 

Jaishi  Ram,  for  respondent. 

The  qae8tioii8  involved  were  referred  to  a  Fall  Bench  by  the 
followinLj  order  of  the  Divisioa  Bench  (Ghatterji  and  An' 
derson,  JJ.)  : — 

CHATrBBJi,  J. — The  material  facts  are  briefly  these.  Mos-  ^h  Augt.  1898. 
sammat  Jiwani,  defendant-respoudent,  is  the  widow  of  plaintiff's 
uncle,  Kar.ini,decea«»ctl,  and  is  recorded  half  sharer  with  plaintiff 
in  a  joint  khata  ^o,  IG A,  containing  119j;  fcanaZ^  of  land  in 
Hafial.  On  19th  January  1897  plaintift  brought  a  suit  against 
tix  defendant  for  a  declaration  that  he  was  the  sole  proprietor 
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of  the  holding  on  the  ground  that  defendant  had  been  divorced 
by  her  hasband.  His  allegation  was  denied,  but  before  issues 
were  framed  he  ou  8th  February  1897  withdrew  his  claim,  where- 
upon it  was  dismissed.  Defendant  then  applied  to  the  Revenno 
authorities  for  partition  o£  the  khata  and  plaintiff,  on  object- 
ing, was  referred  to  the  Civil  Court  to  establish  his  right  He 
has  accordingly  brought  this  declaratory  suit  alleging  that 
defendant  is  not  entitled  to  partition  (1)  by  law  and  custom,  and 
(2)  by  reason  of  an  arrangement  through  a  Jirga  by  which  she 
was  assigned  2  ghumaos  of  land  for  her  maintenance. 

The  first  Oouit  held  that  defendant  had  no  right  to  claim 
partition  and  granted  plaintiff  the  decree  he  sought.  On  appeal 
the  Divisional  Judge  held  that  plaintiff  had  not  proved  that  he 
was  entitled  to  prevent  defendant  from  getting  partition  and 
dismissed  the  suit.  The  plaintiff  appeals  and  two  points  are 
raised  on  his  behalf,  (1)  that  the  arrangement  through  jirga  set 
forth  in  the  plaint  bars  her  cldim  to  partition  and  should  have 
been  enquired  into,  (2;  that  she  has  no  right  by  law  or  custom 
to  demand  partition.  Several  rulings  of  this  Court  are  quoted 
in  support  of  the  latter  contention. 

As  regards  the  first  point,  it  is  feebly  put  forward  in  the 
plaint,  and  the  4th  ground  of  appeal  which  is  supposed  to  cover 
it  is  feebler  still.  It  does  not  appear  to  have  been  raised  in 
the  Lower  Appellate  Coart.  The  appellant  was  no  doubt 
respondent  in  that  Court,  but  the  Judge  has  folly  noticed  all  the 
points  raised  on  his  behalf,  and  it  is  incredible  that  he  should 
omit  to  refer  to  such  a  point  if  it  was  at  all  pressed  before  him. 
Appellant  has  thus  no  right  to  claim  an  inquiry  into  it,  and, 
having  regard  to  the  form  in  which  it  is  raised  in  this  Court  and 
the  probabilities,  particularly  the  allegations  made  in  the  former 
suit,  we  do  not  think  it  is  necessary  in  the  interests  of  justice 
to  direct  an  inquiry  into  the  question  at  this  stage. 

With  reference  to  the  second  point  there  are  namerons 
rulings  of  this  Court  from  1868  to  1881  which  lay  down  that  a 
Hindu  or  Muhammadan  widow  in  the  Punjab  governed  by 
customary  law  succeeding  to  her  husband's  share  in  joint  pro- 
perty in  land  is  not  entitled  to  demand  partition  before  the 
Revenue  authorities  but  only  to  separate  possession  where  it  is 
indispensable  to  secure  her  the  proper  enjoyment  of  such 
share.  But  since  those  decisions  were  passed  a  new  Revenue 
Act  has  been  enacted.  In  No.  II,  Punjab  Record,  1895,  Revenue, 
the  Financial  Commissioner  of  the  Punjab  held  that  the  widow 
recorded  as  a  sharer  in  a  joint  holding  is  a  "  landowner  "  under 
that  Act  and  as  such  is  entitled  to  claim  partition,  and  that  her 
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right  to  obtain  it  is  only  controlled  by  tbe  discretion  of  the 
Revenne  Officer  under  Section  115  to  grant  it  or  not.  If  this 
view  is  correct  it  would  seem  that  the  Civil  Court  cannot  give  a 
declaration  that  she  is  not  entitled  to  obtain  partition.  .  By 
Section  158  (I)  the  jurisdiction  of  the  Civil  Court  to  interfere 
in  any  matter  which  a  Revenue  Officer  is  empowered  by  the  Act 
to  dispose  of,  or  to  take  cognizance  "of  the  manner  in  which  the 
power  is  exercised  is  taken  away.  In  regard  to  partition  the 
only  questions  within  its  cognizance  are  questions  relating  to 
title  in  the  property  of  which  partition  is  sought.  "Mr.  Ishwar 
Das  contends  that  the  question  raised  by  the  appellant  as  to 
the  widow's  right  to  demand  partition  of  her  share  before  the 
Revenue  aathorities  is,  under  the  authoritative  declarations  of 
the  law  and  custom  in  the  rulings  of  this  Court  cited  by  him, 
oae  regarding  her  title.  We  are  disposed  at  present  to  think 
that  this  is  a  rather  strained  interpretation  of  the  word  **  title," 
the  expression  used  being  **  title  in  any  of  the  property."  If 
this  interpretation  is  correct  the  Financial  Commissioner's 
view  is  wrong. 

It  must  be  held  for  purposes  of  this  case  that  by  reason 
of  the  dismissal  of  plaintiff  s  former  sait  the  defendant  is  the 
undisputed  successor  to  her  husband's  interest  in  the  joint  hold- 
ing on  a  life  tenure,  land  she  is  so  recorded  in  the  revenue 
papers. 

Considering  the  importance  of  the  subject,  the  question 
whether  the  new  Land  Revenue  Act  has  effected  any  change  in 
the  law  relating  to  partition  and  made  the  rulings  of  this  Court 
in  regard  to  the  widow's  right  to  claim  partition  while  the 
previous  Act  was  in  force  inapplicable  should  bo  referred  to, 
and  decided  by  a  Full  Bench.  The  Financial  Commissioner's 
judgment  appears  to  put  his  view  of  the  law  very  clearly  and 
forcibly. 

We  accordingly  refer  the  following  questions,  and,  to  save 
the  parties  unnecessary  trouble,  the  whol«  case,  to  a  Full 
Bench — 

(1)  Whether  a  suit  of   this  description   lies  after  the 

enactment  of  Act  XVII  of  1887  ? 

(2)  Whether  the  question  raised  by  the   plaintiff  is  a 

question  as  to  title  in  the  property  of  which  parti- 
tion is  sought. 

The  judgment  of  the  Full  Bench  was  delivered  by 

CHiTrBBjr,  J.— The  facts  of  the  case  appear  from  the  order    2ith  Jany.  1899. 
of  reference. 
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The  qaestiona  before  this  Fall  Bench  are  two — 

(1)  Whether  a  salt  of  this  description   lies   after  the 

enactment  of  Act  XVII  of  1887  ; 

(2)  Whether  the  question  raised   by   the    plaintiff  is  a 

question  relating  to  title  in  the  property  of  which 

the  partition  \8  songht. 
The  second  question  may  be  dealt  with  first,  for  our  replj 
to  the  first  will  in  a  great  measure,  if  not  wholly,  depend  on  our 
decision  on  it. 

The  point  ruled  by  the  Financial  Commissioner  in  No.  11 
of  1895,  Revenue,  is  that  the  widow  of  a  landholder  in  the  Punjab 
*  succeeding  to  a  joint  share  in  land  belonging  to  her  husband 
and  duly  recorded  in  the  revenue  papers  is  entitled  to  claim 
partition  from  her  co-owners.  This  view  was  approved  in  No.  6, 
Punjab  Record,  1896,  Revenue.  In  neither  case  had  the  Financial 
Commissioner  before  him  the  precise  points  we  are  now  con- 
sidering. He  held  that  a  widow  was  entitled  to  claim  partition 
under  the  existing  Revenue  Law,  viz.,  Section  1 11  of  Act  XVII 
of  1887,  but  we  do  not  understand  him  to  lay  down  that,  given 
the  facts  that  the  widow's  right  to  the  joint  share  is  admitted, 
and  that  it  is  duly  entered  in  the  Revenue  Records,  her  right  to 
claim  partition  is  indefeasible  by  law  so  fur  as  the  other  sharers 
are  concerned,  and  subject  only  to  the  Revenue. oflBcer's  discre- 
tion to  grant  it  or  not.  He  has  only  considered  the  question 
from  the  Revenue  officer's  point  of  view  and  had  not  to  decide 
the  right  of  the  other  co-sharers  to  object  to  the  partition  in 
the  Civil  Court,  nor,  if  we  understand  him  aright,  has  he  decided 
it.  It  would  seem,  therefore,  that  if  we  hold  that  the  widow's 
claim  is  liable  to  be  defeated  by  the  objections  of  the  male  co- 
owner  there  would  not  necessarily  be  any  conflict  between  his 
opinion  and  ours. 

We  agree  with  Financial  Commissioner  that  a  widow  under 
the  circumstances  mentioned  in  his  judgment  is  able  to  ask  the 
Revenue  officer  for  partition  of  her  share  under  Section  III  of 
the  Punjab  Land  Revenue  Act.  But  we  do  not  think  there-  is 
any  thinj>  in  that  section  read  with  the  other  relevant  sections 
of  the  Act,  *». 7.,  Sections  116  and  158,  Clause  (xvii),  to  show 
that  her  right  is  controlled  only  by  the  discretion  of  the 
Revenue  officer.  We  are  also  UTiable  with  all  deference  to  the 
learned  Financial  Commissioner  to  hold  that  the  right  is  given 
to  th«»  widow  because  she  is  a  **  landowner"  under  Section  3 
(2),  though  this  argumeut  was  pressed  before  us  witli  great 
force  by  respondent's  counsel.    The  word  used  ia  Section  IJl 
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is  "  owner  **  not  "  landowner,"  and  in  our  opinion  the  two 
terms  are  not  synonymous.  "  Landowner "  has  a  very  wide 
signification  and  includes  many  persons  whose  interests  in  land 
are  of  a  limited  or  ephemeral  character,  e.  g.,  a  farmer  or  trans- 
feree for  revenue  purposes  or  one,  not  expressly  mentioned  in 
the  clause,  who  is  in  possession  of  an  estate  or  any  part  thereof 
or  in  the  enjoyment  of  any  part  of  the  profits  of  an  estate. 
Had  it  been  used  in  Section  111  there  would  have  been  some 
ground  for  the  contention  that  the  widow's  right  to  partition  is 
indefeasible,  for  at  all  events  her  interest  is  much  larger  than 
that  of  the  persons  mentioned  above. 

The  word  "owner"  has  not  been  defined  in  the  Act,  and 
according  to  the  accepted  canons  of  interpretation  we  must, 
unless  the  context  negatives  such  a  construction,  take  it  to  have 
been  used  in  its  ordinary  sense.  Now  the  connotations  of  the 
term  are  somewhat  indefinite,  and  it  is  commonly  applied  to 
persons  whose  rights  in  property  are  unlimited  as  well  as  those 
whose  rights  are  more  or  less  restricted.  In  its  widest  signifi- 
cation to  use  the  language  of  Austin  ownership  means  a  "  right 
over  a  determinate  thing  indefinite  in  point  of  time,  unrestricted 
in  point  of  disposition  and  unlimited  in  point  of  duration."  The 
component  rights  of  ownership  fall  under  three  heads,  posses- 
sion, enjoyment  and  disposition  (per  Sir  M.  Plowden,  C.  J.,  in 
No.  107,  Pun /ah  Record,  1887,  page  246;. 

In  actual  life  we  do  not  always  find  the  rights  of  owner- 
ship uncontrolled  under  all  the  three  heads-  The  obligation  to 
respect  the  rights  of  others  and  the  restrictions  imposed  by  law 
frequently  limit  the  power  of  the  owner  to  deal  with  his  pro- 
perty. The  right  is  widest  in  respect  of  movable  and  acquired 
immovable  property,  but  in  the  Punjab  among  agriculturists 
custom  does  not  allow  the  male  owner  in  possession  an  unre- 
stricted right  of  alienation  of  ancestral  land  to  the  prejudice 
of  his  male  heirs.  But  though  thus  possessing  a  limited 
power  of  transfer  for  legal  necessity  he  is  all  the  same  termed 
an  owner  in  common  parlance.  As  respects  acquired  land  as 
well  as  ancestral  land  he  is  equally  described  as  owner.  The 
same  remark  applies  to  a  widow  succeeding  to  her  husband's 
estate  on  a  customary  tenure.  She  is  not  strictly  a  life  tenant, 
but  her  rights  of  alienation  are  restricted  like  that  of  the  male 
holder  as  regards  ancestral  land,  and  the  conditions  constituting 
legal  necessity  are  more  stringent  in  her  case.  But  she  is  also 
called  an*owner  in  the  revenue  records  and  in  the  language  of 
common  life.  The  Word  **  owner  **  is  thus  ordinarily  applied 
indiscriminately  to  persons  having  rights  in  property  which  are 
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in  some  cases  plenary  and  in  others  restricted,  and  this  mnst  be 
nnderstood  to  be  the  sense  of  the  word  in  Section   111.     A 
widow  therefore  is  an  owner,  and  in  this  case  a  joint  owner  under 
that  section. 

We  have  discassed  this  poiab  at  some  length  as  one  ot  Mr. 
fshwar  Das'  arguments  was  that  the  word  does  not  inclade  snch 
rights  as  a  widow  possesses  in  her  hasband's  land  to  which  she 
has  succeeded  for  life. 

As  the  defendant's  widow  is  an  '*  owner,"  it  follows  that  she 
could  apply  for  partition  before  a  Revenue  officer  who,  as  such, 
was  bound  to  grant  her  prayer  unless  he  disallowed  it  in  the 
exercise  of  his  discretion,  which  he  did  not  do.  Plaintiff's  ob- 
jection that  she  is  not  entitled  to  claim  partition  by  custom 
would  avail  and  the  Civil  Court  would  have  jurisdiction  to  give 
him  relief  only  if  the  objection  can  be  held  to  raise  a  question 
of  title  in  the  land  sought  to  be  partitioned. 

After  giving  the  matter  our  best  consideration  we  are  of 
opinion  that  the  answer  to  this  question   must  be  one   in   tho 
affirmative  in  favour  of  the  plaintiff.     The  word  "  title  "  is  some- 
times synonymous  with  right  and  sometimes   the  cori-elative  of 
it.     A  person  who  has  a  particular  right  in  property  is  said  to 
have  a  title  in  it.     Thus  a  man  who  has  the  right  to   hold   and 
cultivate  certain  land  is  said  to  have  a  title  to  it  as   a   tenant. 
Partition  is  one  of  the  modes  of  use  and  enjoyment  of  Und  held 
in  joint  ownership  and  the  right  of  partition  is  a  right  appurte- 
nant to  ownership.     It  is  possible  to  conceive  of  an   owner  who 
has  not  the  right  to  demand  partition,  just  as   there  are   many 
who  have  not  the  right  of  unrestricted  disposition.     In   such    a 
case  the  limitation  or  defect  is  in  the  title  of  the  owner.     Tho 
plaintiff's  contention  that  the  defendant's  widow  has  not  by  cus- 
tom the  right  to  demand  partition  of  the  property  in   dispute 
therefore  amounts  to  an  assertion  that  her  title  as   owner  is   re- 
stricted in  that  respect.   It  therefore  raises  a  question  of  title  in 
the  property  sodght  to  be  partitioned. 

This  appears  to  have  been  held  in  several  previous  decisions 
of  this  Court  in  analogous  cases.  In  No.  63,  Punjab  Record,  1892, 
the  claim  of  a  female  holder  of  land  to  partition  was  opposed  on 
the  ground  that  she  had  by  a  private  razinama  accepted  an 
allowance  of  grain,  and  that  the  plaintiff  had  therefore  sunk  a 
well  and  made  improvements  on  the  land,  and  it  was  held  that 
the  objection  related  to  a  question  of  title.  In  No.  82,  Punjab 
Record^  1893,  an  objection  that  certain  land  was  not  liable  to 
partition  without  the  coucurrenoe  of  all  the  sharers  was  held  to 
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be  one  of  this  character.  We  also  agree  with  the  learned  Jadges 
who  decided  the  latter  case  that  the  two  descriptions  of  ques- 
tions which  can  possibly  arise  when  partition  of  land  is  sought 
before  a  Revenue  officer,  and  which  are  given  in  Section  116  of 
the  Punjab  Land  Revenue  Act,  are  meant  to  be  exhaustive  and 
mutually  exclusive,  and  this  furnishes  another  argument  in  sup- 
port of  the  view  we  are  now  taking. 

As  regards  the  first  question,  which  had  reference  to  Sec- 
tion 158,  our  answer  is  governed  by  our  reply  to  the  second. 
As  the  objection  raises  a  question  of  title,  we  hold  that  the  suit 
is  maintainable  in  the  Civil  Court. 

The  above  disposes  of  the  questions  referred  to  the  Full 
Bench,  But  the  whole  case  has  also  been  referred  to  it,  and  we 
accordingly  proceed  to  pass  final  orders. 

There  is  no  contention  raised  before  ns  that  the  widow's 
right  to  partition  is  not  restricted  by  custom,  as  was  laid  down 
in  the  previous  rulings  of  this  Court.  As  the  plaintiff*s  suit  is 
now  held  to  be  maintainable  we  think  he  must)  be  granted  tho 
declaratory  decree  he  asks  for.  Defendant  would  no  doubt  be 
entitled  to  claim  separate  possession  of  her  share  in  the  Civil 
Court  without  partition  if  she  cannot  otherwise  conveniently 
and  comfortably  enjoy  its  usufruct,  but  she  has  actually  made 
no  claim  of  this  kind,  and  we  can  therefore  only  leave  this  ex- 
pression of  opinion  on  record. 

We  accept  the  appeal  and  decree  the  plaintiff's  claim  with- 
ont  prejudice  to  defendant  being  allowed  separate  possession 
and  enjoyment  of  her  share  by  the  Civil  Court  on  her  making 
out  a  case  for  such  relief. 

Parties  will  bear  their  own  costs  throughout. 

Appeal  allowed. 

No.  83. 

Before  Mr.  Justice  Reid. 

SUNDER  SINGH, -(Plaintiff),— APPELLANT, 

Versus 

JIWAN  RAM,— (Dbcrbb-holdee),— AND  MUSSAMMAT 

LACflMI, -(Defendants),— RESPONDENTS. 

Case  No.  779  of  189S. 

Civil  Procedure  Code,  1882,  Sections  274,  276— Faiwii^y  of  aUachment. 

Od  the  8th  October  1888,  the  decree-holder  applied  for  ezeoation  of  hia 

decree  by  attachment  and  sale  of  the  whole  of  the  jadgment-debtor'a  im- 

moTable  property,  and  the  report  of  the  attaching  officer  waa  that  attach- 

ment  had  been  effected  on  the  22nd  Oetober  1888  by  beat  of  drain  on  the 
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spot  and  by  affixing  a  notice,  under  Section  274  of  the  Civil  Procednre  Code, 
on  the  houeo  of  the  jadgment-debtor,  situate  on  the  spot.  It  did  nut,  how- 
ever, appear  from  th(\  report  that  a  copy  of  the  notice  was  affixed  ia  the 
conrt-house  or  in  the  office  of  the  Collector  of  the  District,  and  no  evidence 
was  addaeod  on  this  point.  The  plaintiEf  purchased  the  land  in  dispute 
from  the  said  jndj^mont-dobtor  on  the  18th  March  1891,  and  it  was  con- 
tended on  his  behalf  that,  :n  order  to  render  the  said  sale  to  him  invalid, 
the  decree-holder  was  boand  to  prove  that  all  the  conditions  of  Section  274 
had  been  duly  complied  with.  It  was  proved  that  there  had  been  litiga- 
tion about  the  attachment  before  plaintiff's  purchase,  and  that  the  lattcr'e 
sale-deed  was  executed  at  Lahore,  and  not  at  Amritsar,  where  it  would 
ordinarily  have  been  executed. 

Htld^  having  regard  to  the  circumstances  of  the  case,  that  plaintiff 
had  notice  aliunde  of  the  attachment,  and  that  there  was  no  reason  to 
hold  that  the  condition  of  Section  274  had  not  been  complied  with,  or,  in 
any  case,  that  the  attachment  was  nob  valid  as  against  plaintiff. 

The  rule  laid  down  in  I,  B.  L.  R.  (S.  N.),  20,  and  /.  L.  B.,  II  All.,aS 
should  not  be  strictly  applied  in  this  Province. 

Further  appeal  from  the  order  of  J.  A.  Anderson,  Esquire,  Divisional 
Judge,  Amritsar  Division,  dated  2lst  April  1898. 

Lajpat  Rai,  for  appellant.  • 

Birch,  for  respondent. 

The  judgment  of  the  learned  Jadge  in  Chambers  was  as 
follows  : — 

13/ A  «7anv.  1899.  Re  id,  J. — The  question  for  consideration  is   whether  the 

land  in  suit  was  nnder  attachment,  in  execution  of  the  respond- 
ent-decree-holder's decree,  on  the  18fch  March  1891,  the  date  of 
its  sale  to  the  appellant  by  the  judgment-debtor.  On  the  8th 
October  1888,  the  decree-holder  applied  for  execution  of  his 
decree  by  attachment  and  sale  of  the  whole  of  the  judgment- 
debtor's  immovable  property,  and  the  report  of  the  attaching 
officer  was  that  attachment  had  been  effected  on  the  22nd 
October  1888  by  beat  of  drum  on  the  spot  and  by  affixing  a 
notice  under  Section  274  of  the  Code  of  Civil  Procedure  on  the 
house  of  the  judgment-debtor,  situate  on  the  spot.  It  does  not 
appear  from  the  report  that  a  copy  of  the  notice  was  affixed  in 
the  Court-house,  or  in  the  office  of  the  Collector  of  the  District, 
and  no  evidence  has  been  adduced  that  the  notice  was  so  affixed. 
For  the  appellant  it  is  contended  that  the  respondent  was 
bound  to  prove  that  all  the  conditions  of  Section  274  had  been 
complied  with,  in  order  to  render  the  sale  to  the  appellant 
invalid  under  Section  276  of  the  Code. 

Indra  Chandra  Babu  v.  Agra  and  Masterman^s  Bank  (/,  B. 
L.  B.  8.  N.  20)  and  Nur  Ahmad  v.  Alias  Ali  (J.  L,  U.,  II  AlL, 
58)  support  this  contention. 
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The  pleader  for  the  respondent  relies  on  an  nnreported  ral- 
ing  of  a  Bench  of  this  Court,  in  Oivil  Appeal  1348  of  1892,  in  a 
snit  by  a  jadgment-debtor  to  recover  a  honse  sold  in  execution 
of  a  decree  against  him,  on  the  ground  of  certain  irregularities 
in  the  sale,  including  failure  to  affix  a  copy  of  the  notice  under 
Section  274  in  the  Oourt-house  or  Collector's  Office. 

It  was  held  that  such  failure  did  not  invalidate  the  sale, 
the  material  conditions  of  Section  274,  so  far  as  the  judgment- 
debtor  was  concerned,  being  the  proclamation  on  the  spot  and 
the  service  of  a  notice  on  him.  This  obviously  distinguishes 
the  case  from  those  quoted  for  the  appellant,  which  were  be- 
tween attaching  creditor  and  purchaser,  but  it  was  remarked  in 
the  judgment  that  the  practice  in  the  Jullnndur  District 
appeared  to  be  for  the  copy  of  the  prohibitory  order  intended 
for  the  Court-house  to  be  kept  with  the  file.  The  present  case 
is  from  the  adjoining  District,  Amritsar,  and  the  practice  in  this 
Province  appears  to  be  very  loose. 

It  is  further  argued  for  the  appellant  that  the  Revenue  re- 
cords prove  that  the  decree-holder  consented  to  the  release  from 
attachment  of  all  but  25  bighas  of  land,  which  did  not  comprise 
the  land  in  suit.  This  does  not  appear  to  be  the  case,  an 
apparently  unencumbered  plot  of  land  being  selected  for  sale, 
as  sufficient  to  satisfy  the  decree,  but  the  attachment  thereof 
being  eventually  set  aside  on  the  objection  of  a  third  person, 
who  had  purchased  from  the  judgment-debtor  before  the  22nd 
October  1888.  There  is  ample  authority  for  holding  that  these 
proceedings  had  not  the  effect  of  releasing  the  rest  of  the  prop- 
erty from  attachment,  and  the  fact  that  the  decree-holder 
subsequently  applied  for  fresh  attachment  of  the  land  in  suit 
does  not  deprive  him  of  the  benefit  of  the  original  attachment. 

It  appears  that  the  property  was  encumbered,  and  that  a 
larger  area  than  would  otherwise  have  satisfied  the  decree  was 
consequently  attached.  The  whole  property  being  attached, 
the  proceedings  were  not  invalid  by  reason  of  the  numbers  of 
the  fields  not  being  specified. 

The  ruling  of  their  Lordships  of  the  Privy  Council,  in 
Bamkriihna  Da$  Surrowji  v.  Burf'Un-nissa  Begum  (J.  Z.  £., 
VI  OalCy  129)  is  in  point,  in  so  far  as  their  Lordships  expressed 
a  doubt  as  to  whether  it  was  not  for  the  party  who  relied  on 
non-observance  of  due  formalities  in  attachment  to  prove  it,  but 
is  not  in  point  as  regards  the  respondent's  plea  that  objections 
on  the  ground  of  such  non-observance  are  too  late,  the  present 
suit  being  based  on  the  ground  that  no  valid  attachment  was 
effected. 
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Haviog  vegaEd  to  the  cironmsi^noes  of  this  case,  I  do  not 
tbmk  thai  the  rale  laid  down  ia  1,  B.  L.  B.  and  J.  JD.  l^.,  II AO., 
sbojald  he  striotlj  applied  here. 

It  doeb  not  appear  from  the  reports  of  those  cases  that  the 
poFohas^:*  had  notice  aliunde  of  the  attachment,  and  I  have  no 
doabt  that  the  appellant  had  notice.  There  had  been  litigation 
aboat  thia  %t.t$«haieni  hefone  the  appellant  pnrohaeed,  and  his 
sale-deed  wae  exeentedM  Lahore,  instead  of  a4  Amritsar,  where 
it  woQld  ordini^ritj  baye  been  execnted. 

There  was  apparently  no  serions  soggestion,  when  the 
method  ol  attachment  was  fresh  in  the  memory  of  those  who 
coald  prove  it,  that  all  the  conditions  of  Section  274i  haj  nole 
been  complied  with,  and  I  see  no  reason  to  hold  that  the 
conditions  of  the  section  were  not  complied  with,  or  iu  any 
case  to  hold  that  the  attachment  was  not  valid  as.  against  the 
appellaiit. 

The  appeal  fails  and  is  dismissed  with  costs. 

Fall  Bencli. 

No.  84, 

Befot^  Mr.  Justice  Ciark,  Chief  Judge,  Mt.  Juskice^  Ohe^Urji 

aohd  Mr.  Ju&liee  Andmpeon. 

HARVANS  SINGH,«(Pliint£Ff),-APPBLLANT, 

Versus 

HARNAM  SINGH  AND  OTHERS,— (DwBNDiSis),— 

RESPONDENTS. 

Ca«ie  Na  769.  pf  1897. 

Gti9tom'-Ali9$vUian^8uU  6y  9m  in  preaemce  §f^hdi  father  i^  eon*eet  an 
alienation  hy  an  agnate^hoGHB  standi  o/ pfain^t/— SpcLhi  Khatris  </  Tahsil 
Ziro,  Firotpore  District, 

Tn  a  Boit  by  plaintiff  to  contest  ao  alieimtion  hj  his  father's  imclQ»  it 
appeared  that  pl^intiff'a  father  was  alive,  but  ref ased  to  join  In  the  suit. 
The  qpneaiion  referred  to  the  Full  Bench  was  Whether,  under  such  oircum- 
stances,  plaintiff  had  any  locus  standi  to  sue. 

Held,  that  under  Customary  la\7  hy  which  the  parties  were'  governed, 
plainti^  was  entitled  to  sue  to  set  asido  the  alieawtim  lu  qmestioo,  and  thai 
tbb  District  Judge  had  erred  la  dismissing  hin  suit  ou  t^  grouodthM  he 
had  no  locus  standi. 

First  appeal  from  the  order  ofHaulvi  Uuhcmmad  Busain,  District 
Judge,  ?irqgpore,  dieted  1st  AprU  1897. 

Oertel,  for  appellant. 

Sham  Lai,  for  respondents. 
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The  jadgment  of  the  Fall  Bench  was  deliTered  by 

CuTTKBJi,  J.— The  mateiriid  faots  are  stated  in  the  order  27/A  Jany.  1899, 
of  reference.  Hamatn  Singh,  the  alienor  is  the  grandson  of 
the  common  ancestor,  Chanan  Singh,  while  plaivliff  is  Ohanan 
Singh's  great-grandson's  son.  Sundar  Singh,  plaintifi's  father, 
is  alive,  bat  will  not  join  in  the  snit  to  contest  his  ancle's 
alienations,  thoogh  the  District  Jndge  finds  that  this  is  not  shown 
to  be  dne  to  coUnsion* 

The  qnestion  before  the  Fall    Bencbis,  has   plaintiff   a 
ieoMf  Hoiruti  to  ene  to  set  aside  the  alienations  ? 

We  are  of  opinion  that  the  answer  should  be  in  the  affirra- 
•4iv^.  PloitttifF  as  a  remote  reversioner  wonid  be  able  to  sae 
in  the  presence  of  a  nearer  reversioner  if  the  latter  colladed 
with  the  alienor  or  was  a  person  with  limited  rights  or  had 
oonsented  to,  or  acqniesoed  in,  the  alienation  or  refused  to  sue 
withoat  saffioient  oanse,  as  plaintifiTs  father  has  done  in  the 
present  case.  Dees  the  fact  that  the  nearer  reversioner  here  is 
ihe  plaintiff's  father  make  any  difference  P  Whatever  might  be 
the  eonseqaence  if  Hindu  law  applied,— a  point  We  do  not  decide*-^ 
we  consic^  that  under  Cuatomary  law  this  would  not  affect  the 
plaintiff's  right  of  action.  Plaintiff  is  in  the  line  of  heirs  to 
HsEmam  Singh,  thotugh  his  father  would  precede  him  in  the 
ifttooeeaion  if  he  was  alive  when  it  opened  out.  Plaintiff  thus 
has  an  interest  in  the  property  whi(^  is  apparent  at  the  time  of 
snit,  and  as  his  father  will  not  take  any  steps  to  protect  the 
veveirsion,  there  is  no  good  retfscm  why  plcbintiff  should  not, 
nnder  the  general  rale  above  cited,  come  forward  tQ  save  that 
rigbt  for  himself.  Moreover,  the  right  to  inherit  lamd  and  the 
light  to  protect  that  land  from  improper  alienation  do  not  stand; 
on  exactly  the  same  footing  under  Customary  law.  The  foripier 
is  derived  throngh  the  immediately  preceding  ancestor,  bat  the 
latter  is  a  right  which  accrues  to  every  descendant  of  the  orig- 
inal holders  of  the  land.  To  use  the  langnage  of  Sir  Meredyth 
Plowden  in  No.  107,  Punjab  Record,  1887,  F.  B»,  "  there  exists 
some  sort  of  residuary  interest  in  all  the  descendants  of  the 
first  owner  or  body  of  owners,  however  remote  and  contingent 
may  be  the  probability  of  some  among  such  descendants  ever 
having  the  enjoyment  of  the  property."  This  is  the  pre- 
Tailing  sentiment  among  the  agricultural  tribes  in  this  Province, 
and  forms  the  bed  rock  on  which  the  right  of  agnates  to  restrict 
improper  alienation  nltimately  rests. 

In  this  connection  the  distinction  drawn  between  the  right 
to  possession  and  the  right  to  sue  for  possession  in  page  79  of  the 
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Fall  Bencli  Judgment,  No.  18,  Punjab  Beeord^  1895,  and  the 
reasons  given  therefor  are  instrnctive  and  maybe  consulted  with 
advantage.  Some  of  the  reasoning  wonld  bj  way  of  analogy 
apply  to  the  present  disenssion. 

If  Snndar  Singh  had  transferred  some  of  the  ancestral  land 
in  his  own  possession  without  necessity,  there  is  no  doaht 
plaintiff  wonld  have  been  able  to  sne  to  protect  his  reversionary 
rights.  By  parity  of  reasoning  he  should  be  able  to  intervene 
when  Snndar  Singh  allows  his  rights  of  reversion  in  Hamam 
Singh's  land  to  be  placed  in  jeopardy  by  permitting  Hamam 
Singh's  alienation  to  pass  without  challenge. 

It  is  contended  for  the  respondents  that  the  parties  here 
are  Sodhi  Khatris  and  governed  by  Hindu  law,  from  which 
therefore  the  rule  of  decision  should  be  deduced.  But  the  ref- 
erence is  made  under  Customary  law,  and  the  answer  of  the 
Full  Bench  must  be  framed  accordingly.  Moreover,  custom  is 
the  primary  rule  of  decision  in  a  matter  of  this  Idnd  under  the 
Punjab  Laws  Act.  The  parties  never  set  up  Hindu  law  as 
governing  them  and  they  are  land-holding  Sikh  Khatris  in  a 
village  in  the  Muktsar  tahsil  of  the  Ferozepore  District.  In 
No.  50,  Pufijah  Record,  1895,  it  was  found  that  Sodhi  Khatris  of 
that  district  were  governed  by  custom  and  a  childless  male 
proprietor  was  held  to  be  precluded  from  alienating  ancestral 
land  without  necessity.  We  see  no  reason  to  take  a  different 
view,  nor  can  the  point  be  raised  at  this  stage. 

The  whole  case  has  been  referred  to  the  Full  Bench,  and  in 
accordance  with  our  opinion  stated  above,  we  hold  that  the  Dis- 
trict Judge  has  wrongly  decided  that  plaintiff  had  no  locus  sUxndi 
and  dismissed  his  claim.  The  case  must  be  heard  and  decided 
on  the  merits. 

We  accept  the  appeal  under  Section  562,  Civil  Procedure 
Code,  and  return  the  case  to  the  Court  below  for  a  fresh  decision 
with  reference  to  the  above  remarks.  Court-feo  on  the  petition 
of  appeal  will  refunded.    Other  costs  will  abide  the  event 

Appeal  allowed:  cause  remanded. 
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No.  85. 

Be/ore  Mr.  Justice  Clark,  Chief  Judge. 

LALA  DHOLAN  DAS  AND  ANOTHER,— (Plaintiffs),— 

PETITIONERS,  ],  jj,„„,,  g„, 

VersHS 
RALTA  SHAfl,-(DBFENDANT),— RESPONDENT. 
Case  No,  1738  of  1898. 

Pfovineial  Small  Cavse  Court  Act,  1887, 8«etion2S — R$vi$i(m — Wagering 
fran$aetion-^Writtenc(mtract'^Adm\»8%h%lity  ofevidtnc$toprove  that  contract 
wag  void  under  Section  30  of  the  Contract  Act — Evidence  Act^  1872,  8ectxon92, 

The  Jadge  of  the  Small  Canee  Court  dismissed  plaintifER*  suit  on  the 
groand  that  the  evidenoe  proved  that  the  written  agreement  sued  upon, 
whioh  purported  to  be  one  for  sale  of  silver,  was  not  a  bond  fide  transaction, 
no  actual  interchange  of  silver  being  contemplated,  but  merelj  an.  adjust- 
ment of  profit  and  loss  with  reference  to  a  difference  in  the  market  rates. 
Plaintiffs  applied  to  the  Chief  Court  for  revision  of  the  order  of  dismissal  on 
the  ground,  (1)  that  there  was  no  evidence  to  show  that  delivery  of  silver 
was  not  intended,  and  (2)  that  oral  evidence  was  inadmissible  to  contradict 
the  terms  of  the  written  agreement  according  to  which  silver  was  to  be 
delivered. 

Held,  that  as  there  was  evidence  on  which  the  Judge  of  the  Small 
Cause  Court  might  base  his  finding  that  the  transaction  was  a  wager,  that 
finding  should  not  be  disturbed  on  revision. 

Held,  further,  that  the  oral  evidence  was  admissible,  under  the  first 
provieo  to  Section  92  of  the  Evidence  Act,  for  the  purpose  of  invalidating 
'  the  written  agreement. 

J.  X.  B.,  XVII  Mad.,  480,  and  /.  X.  B.,  XII  Bom,,  6S6,  followed  ;  I.  L,  B., 
IX  Calc,  791,  not  followed. 

Petition  for  revision  of  the  order  of  Lata   Bam  Nath,  Judge, 
Small  Cause  Court,  Amritsarf  dated  1st  July  1898. 

K.  P.  Roy,  for  petitioners. 
Lai  Ohand,  for  respondent. 

The  facts  of  the  case  appear  from  the  jadgmeiit  of  the 
learned  Chief  Jadge,  which  was  as  follows  :— 

Clabk,  C.  J.— The  plaint  in  this  case  was  that  on  13th  26th  Jany.  189d. 
September  1897,  defendants  sold  a  case  of  silver  2,800  tolas 
in  weight  to  plaintifF,  at  Rs.  71  per  lOD  tola$,  for  delivery  on 
20th  or  21st  September,  and  ezecnted  a  satta   to  that  effect. 

Defendant  did  not  deliver  the  silver,  and  as  silver  was 
selling  at  Rs.  81  per. 100  tolas  on  21st  September  1897,  plaintiffa 
claimed  the  difference  of  rates  amoonting  to  Rs.  280. 

Defendant  pleaded  that  this  was  a  wagering  transaction, 
and  that  he  was  not  liable. 
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The  Judge,  Small  Gaase  Court,  fixed  issnes : 

Whether  the  contracts  on  saiia  for  sale  of  silver  were 
bond  fide  transactions,  or  of  a  wagering  character. 

Plaintiffs  had  eight  similar .  saits  against  different  persons 
and  they  were  all  decided  bj  the  present  decision. 

The  Judge,  Small  Cause  Court,  found  '^  on  the  facts  and 
evidence  on  the  record,  I  am  of  opinion  that  no  aetuid  int«> 
change  of  silver  was  contemplated  in  the  contracts  in  dispute, 
but  that  only  an  adjustment  of  profit  and  loss  with  referenee  to 
the  market-rate  of  the  goods  was  intel&ded,  and  this  fac4  reader! 
the  contracts  void  within  the  meaning  of  Section  SO  of  the 
Contract  Act,"  and  dismissed  the  suits. 

Plaintiffs  have  applied  to  this  Court  for  revision  on  tlie 
grounds — 

(1)  That  there  was  no  evidence  on  which  to  come  to  the 

conclusion  that  delivery  of  the  silrec  was  net 
intended. 

(2)  That  oral  evidence  was  not  admissible  to  contradict 

the  terms  of  the  satta  according  to  which  the  silver 
%vas  to  be  delivered. 

The  first  question  tint  arises  is  whether  a  reviaioii  lies  in 
this  case. 

The  law  as  stated  in  /.  £.  i2.,  XVHI  Mad.,  306,  is  clear  that 
agreements  between  bnyerd  and  sellers  of  shares  and  Rtocira  to 
pay  or  receive  the  difEerences  between  their  prices  on  one  day 
and  their  prices  on  another  day  are  gaming  and  wagering  trans- 
actions,  and  in  India  are  void  under  Section  30  of  the  Contract 
Act. 

There  is  no  difEerence  where  the  subject  o!  the  bargain  is 
silver  instead  of  shares  or  stock.  The  essential  point  is  that 
in  agreements  by  way  of  wager  there  is  no  intention  at  tlie  time 
when  they  are  made  to  selt  or  deliver,  but  only  to  speculate  and 
pay  the  difFerence. 

The  Munsif  in  this  case  made  a  long  investigatiOQ,  examined 
both  parties  and  such  witnesses  as  the^  chose  to  produce,  includ- 
ing the  broker  who  effected  the  transaction  between  the  parties 
and  other  persons  who  had  been  making  silver  bargains  about 
tbe'samd  thn^.  The  evidence  in  this  case  was  similar  in  its  kind 
td  the  evidence  on  which  the  Judges  in  J.  &.  B.,  XVIlMmd^iB^ 
and  XVIII  Slad,,  90d,  de&ided  that  a  transatfttott  was  a  ihigBt. 

I  am  of  opinion^  therefore,  that  there  tv^  evideti66  dti  which 
the  Judge,  Small  Cause  Court,  might  Bitt6  hiu  IttAitig  tiaii  tiMT 
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tran^actiou  was  a  wager,  and  tbat  that  Uncting  pbould  not  be 
diBtorbed  qq  reyi^ion. 

Tb«  next  qoBsttoo  is  wketker  an^  evidence  thoald  have 
been  admitted  to  contradict  the  terms  of  the  $atia.  Mi*.  R.  P. 
Bof,  lor  plainiiffe,  relies  «po&  7.  L.  ft.,  72  Oak.,  71^1.  That 
judgment  was  considered  in  J.  L.  H.,  XVII  Mad,,  480,  and  i% 
was  held  agreeing  with  7.  L.  ft.,  277  Bom,,  585,  that  nndw 
Proviso  I,  Section  92,  of  the  Evidence  Act,  oral  evidence  wa3 
adoiissible  to  prove  any  ^t  that  woald  invalidate  a  doQ^iaent, 
aod  that  it  was  for  that  purpose  that  oral  evidence  had  beei;! 
tendered  and  admitted  in  that  ca«e.- 

I  thi^k  here  also  the  oral  evidenoa  waa  %d«iitt«4  to  iiH 
validate  the  wtta^^  9xd  that  i%  wa«  adioiaaijble  for  thte  purpose. 

If  such  evidence  were  eix^le^^  pswrtiQ^  would  be  %Vkf,  by 
drawing  up  a  satta  like  this  one,  to  ^ff»A  thQ  whplo  pro- 
vision of  the  law  as  to  wagers. 

Cases  are  quoted  on  page  433,  Field's  l4aw  of  E}vidence»  5th 
Edition,  which  support  the  view  taken  by  mo. 

I  hold  then  that  nfx  revision  liea  and  diasfiase  the  petition  ^ 
with  costs. 


No.  86. 
Bsfore  Mr.  Justice  ClarJc^  Chief  Judge. 

MUHAMMAD  HUSAIN,— (YwDQu-OiFWPAUT),^ 
PBTITIONBR» 
.      Persia  ^  BivisiON  Bim. 

ABDtJL  RAHMAN  AND  ANOTHBB,— (Ptrnfitrs),— AND 

MUHAMMAD  eUSSAIN,--(y«N^BB-DBFBir£^AMT),-^ 

RBSPONDBNTS. 

Case  No.  1180  of  1898. 

Appeal  and  eroM»ohjtction9 — Power  of  appeUantttdtftaierou^ljietieni 
hjf  witkdfwmf  Jromappeal—Caee  remanded  teUwer  4P9»lke/i9(kuH  nnder 
Section  562,  Civil  Procedure  Code^Default  of  apj^Uanipi^Proifer  vrd^  ffit 
Itnoer  Appellate  Court  to  paee. 

The  first  Court  haviog  decreed  plaintiffs'  suit  for  pre-emptiQu  at  Bfl.  492, 
pUiBtiff  appealed  to  the  Divisional  Court  as  to  the  prioe,  and  defendant 
oroat-oikjeoted  that  pfainUffs'  suit  bad  net  been  filed  bf  a  duly  qualified 
agent  The  Divisioiial  Court  dinuMod  the  nit  on  the  kittev  gfeuad, 
wher^pon  plaiatifbi  appealed  to  the  Chief  Court,, which  Jwuanded  tha  case 
to  the  lower  Appellate  Court,  under  Section  662  of  the  Civil  Procedure 
Ced»,  fer  deoimon  as  to  whether  plaintilTs  alleged  agent  had  been  didy 
authoneed  to  ioatitata  tha  ■oitk  and  let  Asfeaafol  th«  appeal  if  tha  auit 
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were  fonnd  to  be  within  limitation.  At  the  date  fixed  for  hearing  on  the 
remand,  plaintiff  failed  to  appear,  wherenpon  the  lower  Appellate  Court 
passed  an  order  to  the  effect  that  the  appeal  must  be  dismissed  for  plaint- 
iff's default,  and  that,  therefore,  defendant's  cross-objection  failed,  and 
could  not  be  entertained. 

HsZd,  that  inasmuch  as  the  case  had  been  remanded  by  the  Chief  Court 
merely  in  order  to  give  plaintiff  an  opportunity  of  proving  that  his  alleged 
agent  was  duly  authorized  to  institute  the  suit,  the  lower  Appellate  Court 
should  have  held,  on  plaintiff's  default,  that  the  previous  order  of  the 
Divisional  Court  stood. 

HM,  farther,  that  when  once  an  appeal  has  come  to  a  hearing,  the 
Court  is  seized  of  the  appeal,  and  an  appellant  cannot  in  sach  a  case  defeat 
a  cross-objection  by  withdrawing  from  the  appeal. 

Petition  far  revision  of  the  order  of  8.  Clifford,  Esquire,  Divisional 
Judge,  Delhi  Division,  dated  2^th  March  1898. 
Mahammad  Shafi,  for  petitioner. 
Oertel,  for  respondents. 

The  jadgmentof  the  learned  Chief  Jadge  was  as  follows  : — 
30^&  Jany.  1899.  Clark,  C.  J.— The  first  Court  decreed  for  pre-emption  at 

Bs.  492.    Plaintiff  appealed  as  to  price,  and  defendant  cross- 
objected  as  to  plaintiff's  snit  not  haying  been  regalarlj  filed. 

Divisional  Jndge  dismissed  plaintiff's  snit  on  the  ground 
that  the  plaint  had  not  been  presented  by  a  dalj  qualified  agent. 

The  Chief  Court  on  plaintiflb'  appeal  said  that  plaintiffs 
should  be  given  an  opportunity  to  prove  that  his  agent,  Fais 
Muhammad,  had  been  duly  authorized  to  institute  the  suit,  and 
remanded  the  case  under  Section  562,  Civil  Procedure  Code,  for 
decision  of  this  point,  and  for  disposal  of  the  appeal  if  the  suit 
is  found  to  be  within  limitation. 

i  The  Divisional  Judge  has  passed  the  foUowiag  order :— "  As 
"  the  appellants  are  not  present  and  the  appeal  must  be  dis- 
*'  missed  the  cross-objection  cannot  be  entertained. 

"  The  appeal  is  accordingly  dismissed  for  default  with  costs, 
''  and  the  cross-objection  fails." 

Defendant  has  applied  for  revision  of  this  order,  and  this 
is  the  case  now  before  me. 

I  think  that  the  Divisional  Judge  has  misunderstood  the 
order  of  this  Court,  which  was  to  the  effect  that  if  plaintiff 
proved  that  the  agent  had  been  duly  autharized  to  present  the 
plaint,  in  that  case  he  was  to  dispose  of  the  appeal. 

As  plaintiff  did  not  prove  the  issue  which  he  was  required 
to  prove,  I  think  the  Divisional  Judge  should  have  held  that 
thsr  previous  order  of  the  Divisional  Judge  stood* 
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The  qaestion  arises  whether  the  cross-objection  could  be 
entertained  in  defanlt  of  appellant-plaintiff.    For  defendant 
J.  L.  fi.,  IX  Bom.,  38,  XZIll  W.  JR.,  229,  are  relied  npon ;  and  for 
plaintiff,  JCXIII  W.  B.,  575,  h  L.  B.,  XVII  All,  518;  Punjabi 
Beeord,  No.  53  of  1896. 

After  considering  these  authorities,  I  hold  that  when  once 
an  appeal  has  come  on  to  hearing  the  Oonrt  is  seized  of 
the  appeal,  and  appellant  cannot  defeat  the  cross-objection  by 
withdrawing  from  the  appeal. 

In  this  case  the  Divisional  Jadge  had  actually  dismissed 
the  suit  on  defendant's  cross-objection. 

It  is  urged  for  plaintiffs  that  the  remand  under  Section  562 
had  the  effect  of  renewing  the  appeal,  and  gave  plaintiffs  the 
right  to  withdraw  from  the  appeal  and  prevent  the  hearing  of 
cross-objection. 

I  do  not  think  that  the  reraand  under  Section  562,  Civil 
Procednre  Code,  had  this  effect ;  it  threw  the  bnrden  on  plaintiff 
of  proving  a  certain  matter,  and  if  he  defaulted  in  that,  bA  was 
to  be  in  no  better  position  than  he  was  before  he  appealed  to 
the  Chief  Court, 

I  accept  this  revision,  and  direct  that  the  decree  of  the 
Divisional  Judge  of  19th  June  1895  shall  stand. 

Plaintiff  will  bear  all  coslis  subsequent  to  the  decree  of 
this  Court  of  December  9th,  1897, 

Application  allowed. 


% 

1 


No.  87. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Robertson. 
HAKIM  AND  OTHERS,~(Depbndants),— APPELLANTS, 

Venus  J.  Appellate  Side. 

JAGAT  SINGH  AND  ANOTHER,«(Plaintipfs),-- 
RESPONDENTS. 

Case  No.  1430  of  1897. 
Cuitom^Successijn — I*8u,e  of  woman  whom  a  man  could  not  legally  marry^ 
hut  treated  by  him  as  hi$  wife^Varaieh  Bindjt  Jat4  oftahail  Oujranwala— 
Eiwaj-i-am. 

Found,  that  no  castom  had  been  proved  amongst  Varaich  nin<lu  Jats 
of  Gujranwala  tahsil  whereby,  when  a  proprietor  has  throaghout  his  life 
lived  with  a  womao  whom  he  could]  not  legally  marry  and  has  treated 
her  as  hia  wife  and  his  sods  by  her  as  ordioary  sees,  each  loos  luooeed  to 
his  estate  on  bis  death. 
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Further  aypeal  from   the  order  of  Sardar  Our  dial  Singh^  Man^ 
^  Divisional  Judge^  Sialkot  Division,  dated  IQth  February  1897. 

Lai  Chand,  for  respondents. 

The  jadgmeut  of  the  Conrt  was  delivered  by 
lOth  Fehy,  1899.  Robertson,  J.— This  case  was  remanded  by  Sir  Charles  Roe 

and  Mr.  Frizelle,  Jadges,  for  enquiry  regarding  a  point  of 
custom.  It  appears  that  Attar  Singh,  plaintiff's  brother,  lived 
for  many  years  with  Mussammat  Bhagan  as  husband  and 
wife.  Mussammat  Bhagan  was  a  Mussalman,  and  Attar  Singb 
himself  did  not,  from  a  legal  point  of  view,  become  a  Mussalman 
until  a  year  or  so  before  his  death.  The  Bench  of  this  Court  in 
their  order  of  April  21,  1898,  found  as  a  fact  that  Attar  Singh 
remained  a  Hindu  Sikh  until  1891,  aud  that  there  could  be  no 
lawful  marriage  between  a  Sikh  and  a  Mussalman.  It  also 
noticed  the  Muhammadan  law  of  acknowledgment,  pointing  out 
that  it  does  not  cover  the  case  of  a  man  who  desires  to  make  an 
adoption  by  declaring  another  man's  son  to  be  his,  nor  does  it 
enable  a  man  to  set  at  naught  the  marriage  law  by  declaring 
that  4h©  offspring  of  a  man^age  which  thtf  law  forbids  is 
legitimate. 

It  was  found  as  a  fact  that  Mussammat  Bhagan  had  been 
treated  as  a  wife  and  the  sons,  defendants,  as  ordinary  sons. 
It  was  therefore  considered  that  the  real  question  is,  "  Is  the 
"  Riwaj-i-am  correct  in  stating  that  by  custom  the  sons  are 
"  entitled  to  succeed."  The  case  was,  therefore,  remanded  for 
further  enquiry,  and  the  issues  stated  thus  :— 

"Amongst  the  Varaich  Hindu  Jats  of  the  Gujranwala 
"  tahsil,  when  a  proprietor  has  throughout  his  life  lived  with 
"  a  woman  whom  he  could  not  legally  marry,  and  treated  her 
"  as  his  wife  and  has  treated  his  sons  by  her  as  ordinary  sons, 
"  do  these  sons  by  custom  succeed  to  his  estate  on  his  death  ?  " 

To  this  remand  a  return  has  now  been  received. 

The  actual  entries  in  the  UiwaJ-i-am  are  as  follows  :— In 
that  prepared  in  1^58,  Q  6,  the  entry  states  that  illegitimate 
children  of  a  woman  with  whom  a  marriage  would  have  been 
possible  do  not  succeed,  but  may  receive  a  gift  accompanied  by 
possession  during  their  father's  lifetime.  In  answer  to  Q  7, 
the  same  answer  is  given  regarding  the  children  of  women  with 
^hom  marriage  would  have  been  unlawful.  Under  this  second 
.  questionacase  of  succession  which  occurredbyillegitimate  sons 
of  a  Mussalman  wom«n  is  given  as  an  exception:  this  occurred 
iathe  case  of  Sahib  Dittals  descendants  in  Mauza  Man,  a  case 
quoted  by  the  Lower  Court,  as  will  be  noticed  below. 
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In  th©  Biu>a/'uam  of  1891-92,  under  Q  76,  the  question  is, 
"  When  a  marriage  has  taken  plfice  which,  on  aecoufit  of  rela- 
"  tianship,  or  former  marriage,  or  difference  in  caste  ( Jat) , 
"etc.  (wagairah),  or  for  any  other  cause,  Tvas  not  lawful, 
"  is  the  offspring  of  such  union  to  be  held  legitimate  or  not  "  ? 
The  answer  is  that  the  offspring  are  to  be  considered  illegitimate, 
bat  are  to  inherit  an  equal  share  with  legitimate  offspring. 
This  entry,  it  will  be  seen,  is  different  from  the  entry  of  1868. 

The  case  was  sent  to  the  Additional  District  Judge  of 
Onfi^attwala,  who  appointed  the  four  Tahsildars  of  the  District 
B8  Commtesioners  to  report  as  to  the  existence  or  the  contrary 
of  the  custom  set  out  in  the  issue  referred.  The  Tahsildar  of 
Gujranwfrla  called  together  a  number  of  Maildats  atid  lamhar- 
dArSy  amd  reports  that  opinion  was  against  the  existence  of 
sueh  a  eofftom,  and  to  the  effect  that  if  a  Yaraioh  Sikh  married 
a  MtlBs&lman her  children  would  not  succeed.  The  Naih-Tahsil- 
dar'^t  Hlbfieaba^,  ^kfter  collecting  a  number  of  /am&ar^ars,  etc., 
maked  tlie'dame  repoi^t.  There  are  no  yarai6h  yillagers  in  this 
taML  T<ihsil  Khangah  Dogram  is  made  up  of  new  canal 
settlements,  and  was  not  a  usef al  field  for  enquiry,  b^t  the 
Naih-Ti^hsildar  makes  the  same  report  as  above,  but  notes  that 
one  of  the  lambardars  called  mentioned  a  case  in  Amritsar 
tahsil  where  a  son  of  a  Mustalm^m  wife  by  a  Sikh  snceeeded  to 
Something  from  his  father.  The  Tahsildar  of  Wazirabad,  in 
which  are  no  Varaich  zamindorSf  also  rej)olrtfl  against  the  exist- 
ence of  the  alleged  custom.  A  lambardar  mentions  the  case 
of  one  Joga,  who  had  a  Mussalman  woman  living  with  him, 
whose  child  was  n:ot  allowed  to  succeed.  The  Additional 
DiB<»*ict  Judge,  Khan  Ahmad  Shah,  however,  himself  reports  in 
fatour  of  the  custom,  giving  eight  illustrations.  In  regard  to 
these,  it  was  pointed  out  by  the  respondents'  counsel,  that  in  the 
first  case,  that  of  one  Ram  Singh  who  married  Mussamtnat  Umar 
Bibi,  it  appears  from  Buta's  own  statement,  Buta  being  the  sun 
who  Bocoeeded,  that  before  Buta  was  born,  hic^ lather  had  turned 
Massahnan.  The  second  case  in  Mama  Shat&a  was  clearly  a 
case  of  gifts  followed  by  possession.  The  third  oase,  that  of 
Sahib  Ditta  in  Mari,  is  actually  given  as  an  exception,  in  the 
old  Biw€t/'i^i9if  to  the  rules  then  existing.  The  fourth  is  a  oase 
6f  Mnuta  Lohianwala ;  one  Sham  Singh  bad  two  wives,  a  Hindu 
and  a  Mussalman.  Hira  Siogh  was  bom  ^f  the  Bifndu  wife, 
tad  Ikadda,  Hf^  Arara  were  bomol  the  Mussalman  wife.  The 
ehiUrsQ  succeeded  together  accordittg  to  the  p&gw&nid  custom 

r  30  yeavs  ago.    This  villaga  is  only  one  mite  from  defend- 
inUage.    The  Lower  Court  reported  in  &vo«r  of  ike 
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cnstom,  and  we  have  now  to  consider  whether  it  can  be  held  to 
be  established  or  not. 

Recent  decisions  of  this  Conrt,  notably  33  of  1896  and  73  of 
1897,  have  gone  some  distance  in  the  direction  of  snpporbing 
custom  proved  to  exist  whereby  the  children  of  connections  not 
commenced  by  formal  marriage  ceremonies  have  been  held 
entitled  to  succeed  to  their  father's  estate.  In  these  cases, 
however,  it  has  rather  been  the  view  that  cohabitation  and  the 
treatment  q|  the  woman  by  the  man  in  all  respects  as  a  lawful 
wife,  and  the  treatment  of  the  children  by  their  father  in  all 
respects  as  his  lawful  children,  takes  the  place  of  the  marriage 
ceremony,  and  does  in  fact  by  eastern  constitute  a  marriage,  and 
that  such  a  view  tends  rather  to  morality  than  immorality  on 
the  whole,  which  has  led  to  the  upholding  of  the  rights  of  the 
children  to  succeed.  It  is,  however,  a  great  step  further  to  hold 
that  a  connection  by  cohabitation  between  a  man  and  a  woman 
between  whom  marriage  is,  to  their  own  knowledge  throughout, 
distinctly  unlawful,  is  to  give  a  full  right  of  succession  to 
illegitimate  children.  We  are  not  to  set  up  an  abstract  code  of 
morals  to  be  followed  by  agricultural  Sikhs,  but  we  aire  distinctly 
obliged  to  recognize  as  such,  and  to  refuse  to  accept  as  proved, 
any  custom  which  is  obviously  and  clearly  immoral,  and  when  it 
is  sought  to  prove  the  existence  of  a  custom  regarding  inherit- 
ance which  is  at  least  of  very  doubtful  morality,  it  is  nooessary 
to  scrutinize  the  proof  of  its  existence  very  carefully,  and  it  must 
not  be  found  to  be  binding  if  contrary  to  justice,  eqaity,  or 
good  conscience.  The  decision  that  the  offspring  of  the  cohabit- 
ation  of  a  Sikh  man  and  a  Mussalman  wife,  who  could  have 
none  of  the  rights  of  husband  and  wife  towards  each  other, 
are  to  be  held  entitled  to  saooeed  to  their  father's  estate  as  if 
they  were  legitimate  sons  can  only  be  come  to  on  the  clearest 
evidence  that  this  is  in  fact  the  custom,  and  we  cannot  find  any 
such  clear  proof  of  custom  in  the  file  before  us.  The  Additional 
District  Judge  has  reported  in  its  favour,  but  eaoh  one  of  the 
commissioners  appointed  reported  against  it,  and  out  of  four  illus- 
trations given  three  clearly  are  of  no  weight,  and  the  fourth  is  an 
old  and  doubtful  case,  in  regard  to  which  it  appears  no  opportu- 
nity for  rebuttal  was  given  to  the  other  side.  For  these  reasons 
we  hold  that  it  has  not  been  proved  that  amongst  Yaraioh  Hindu 
Jats  of  the  Gujranwala  tahsU  when  a  proprietor  has  through- 
out  his  life  liyed  with  a  woman  whom  he  oould  not  legally 
marry  and  treated  her  as  his  wife  and  has  treated  his  bobs  by 
her  as  ordinary  sons,  that  such  sons  [saoesed  by  eiutoa  ta  his 
sstats  sa  luf  dtstbr 
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Wo  womld  remark  farther  that  the  entry  No.  76  in  the 
Biioaj'i-am  of  Gajranwala  seems  to  deal  with  a  somewhat 
different  state  of  aCFairs  from  that  proved  to  exist  in  this  case. 
It  contemplates  a  marriage  having  taken  place  which  for  some 
reaasonSy  each  as  those  recited,  sabseqnently  proves  to  be  no  legal 
marriage.  This  entry,  therefore,  it  wonld  appear,  does  not 
accurately  cover  the  case  now  before  ns,  bat  refers  to  a  some- 
what different  class  of  cases. 

We  reject  the  appeal  with  costs. 

Appeal  dismissed. 


No.  88. 

Before  Mr.  Justice  Beid. 
MOTI  RAM,— (Plaintiff),— PETITIONER, 

^«*'*'**  [  Hkvision  Sids. 

KAMMAN  AND  OTHERS,— (Dbfenpants),— 
RESPONDENTS. 
Caae  No.  1238  of  1898. 

Pre-wiftion — Conditional  decree^Payment  ofpurchaie  money — Ajipeal — 
Decree  of  Appellate  Court  confirming  decree  of  first  Court,  hut  silent  as  to 
time  for  payment  of  purchasS'money. 

The  first  Court  granted  plaintiff  a  decree  for  possession  of  certain 
land  on  payment  by  him  of  Bs.  800  within  one  month  from  the  date  of 
decree.  Plaintiff  appealed  to  the  lower  Appellate  Court  on  the  qaestion 
of  price  and  costs.  The  lower  Appellate  Court  dismissed  the  appeal  and 
conclnded  its  judgment  as  follows :— "  I  observe  that  plaintiff  admits  not 
**  haying  paid  Es.  300  into  Court  as  directed  by  the  16th  April  1898.  This 
«*  should  be  taken  into  account  by  the  lower  Court  in  the  event  of  plaintiff 
•*  now  desiring  to  pay  in  the  money.  I  have  not  thought  it  right  to  extend 
**  in  any  way  the  time  within  which  the  plaintiff  should  have  liberty  to 
'*  deposit  his  money."  Forty-eight  days  after  the  date  of  the  latter  decree 
plaintiff  filed  an  application  for  revision  in  the  Chief  Court,  but  did  not 
deposit  the  said  purchase  money  or  any  part  thereof. 

Held,  following  Bup  Chand  v.  Shams-ul-Jahan  (J.  L,  B.,  XT  All,,  846), 
that  inasmuch  as  the  decree  of  the  first  Court  had  allowed  one  month  for 
payment  of  the  purchase  money,  and  the  appeal  against  that  decree  had 
been  dismissed  without  any  fresh  period  for  payment  being  expressly 
allowed,  the  Appellate  decree  must  be  taken  to  have  incorporated  the  terms 
of  the  original  decree,  that  the  period  of  one  nionth  allowed  for  payment 
must  be  calculated  from  the  date  of  the  Appellate  decree,  and  that  pay- 
ment by  the  decree-holder  within  one  month  of  that  date  would  have  been 
in  time* 

Under  the  oironmstanoes  of  the  present  case,  the  Chief  Court  granted 
the  dMree-boldar  a  farther  period  of  14  days  froin  the  date  of  its  order  for 
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Petitidn  for  reviiion  of  the  order  of  A.  Kerttington,  B^inire^  Addi- 
tional Divisional  Judge,  Umballa  Division,  dated  \7th  May  l^9Q, 
S.  P.  Roy,  for  petitioner. 
JaisHi  Ram,  for  respondents. 

The  judgment  of  the  learned  Jadge  was  as  follows  :— 

20th  ffefry.  1899;  Rbid,  J. — The  plain ti£E-petitioner  sned  few  pre-emption  of 

certaia  (and  on  payment  of  Rs.  64*12-0,  and  obtMned  a  decree 

for  possession  on  payment  of  Rs.  300.     He  appealed  to  the 

lower  Appellate  Court  on  the  question  of  price  and  costs,  and 

*  his  appeal  was  dismissed. 

The  judgment  of  the  lower  Appellate  Court  terminated 
thus :  "  I  observe  that  plaintifE  admits  not  having  paid  Rs.  300 
"  into  Court  as  directed  "  (by  the  Court  of  first  instance)  "  by 
"  the  16th  April  1898.  This  should  betaken  into  account  by 
**  the  lower  Court,  in  the  event  of  plaintifiE  now  desiring  to  pay 
"  in  the  money.  I  have  not  thought  it  right  to  extend  in  any 
**  way  the  time  within  which  the  plaintifE  should  have  liberty 
"  to  deposit  his  money."  , 

It  is  contended  that  the  lower  Appellate  Court  acted 
with  material  irregularity  in  directiog  the  Court  of  first  instance 
not  to  receive  the  purchase  money  if  paid  in  after  the  decree 
of  the  lower  Appellate  Court  had  been  passed,  inasmuch  as 
one  mouth  having  been  allowed  by  the  Court  of  first  instance, 
the  decree-bolder  was  entitled  to  pay  in  the  money  within  one 
month  of  that  decree  being  confirmed  in  appeal  in  the  event  of 
no  time  being  fixed  by  the  Appellate  decree. 

This  contention  has  force. 

Counsel  for  the  petitioner  relies  on  No.  10,  Punfab  Record, 
1895,  which  approved  Bup  Ghand  v.  Shams'ul-Jahan  (L  L,  B., 
XI  All.,  346),  in  which  it  was  held  that  where  the  decree  of  the 
Court  of  first  instance  allowed  ouo  month  for  payment,  and  the 
appeal  against  that  decree  was  dismissed,  without  any  fresh 
period  for  payment  being  expressly  allowed,  the  Appellate  decree 
must  be  taken  to  have  incorporated  the  terms  of  the  decree  of 
the  Court  of  first  instance,  that  the  period  of  one  month  allowed 
for  payment  must  be  calculated  from  the  date  of  the  AppeUate 
decree,  and  that  payment  by  the  decree-holder  within  one  month 
was  in  time.  The  pleader  for  the  respondent  relies  on  an  obiter 
dictum  of  Rivaz,  J.,  in  Na  67,  Punjab  Record,  1895,  in  these  words: 
•'If  the  Appellate  Court  considers  the  first  Court's  decree 
^*  correct  in  all  particulars,  and  upholds  it  in  its  integrity,  the 
**plaiiiiiiE  viill  Uien  pBobably  find  himself  withoat  n»eiy> 


Digitized  by 


Google 


yof ,  1888.  ]  BfYlh  JfJD&MMlKm^-m.  d8.  $gff 

'*  Bnt  he  takes  this  risk  when  he  elects  to  appeal  'without  de- 
*'  positing  the  fall  parcliase  moaey."  The  question  discussed 
was  not  before  the  Court,  and  was  purposely  left  open.  The 
actaal  question  for  decision  dealt  with  Sections  17  and  18  of 
the  Punjab  Courts  Act,  which  were  repealed  before  the  suit 
with  which  I  have  to  deal  was  filed.  Other  rulings  of  this 
Court,  decided  before  the  I'cpeal  of  those  sections,  are  not  in 
point,  and  need  not  be  referred  to,  although  quoted  for  either 
side. 

Punjab  Eecord,  No.  47  of  1898,  ruled  that  the  omission  to  pay 
within  the  time  allowed  was  not  cured  by  the  silence  of  the 
decree  as  to  the  consequence  of  failure  to  pay,  and  docs  not  help 
the  petitioner.  This  case  and  No.  10,  Punjab  Record,  1895,  wci-e 
in  execution  of  pre-emption  decrees. 

No  authority  opposed  to  the  case  in  XI  AIL  has  been  cited 
for  the  respondent  except  the  obiter  dictum  in  "No,  67 y  Punjab 
Tiecord,  1895,  already  referred  to.  The  Allahabad  case  was 
decided  by  a  J  udge  whose  decisions  in  pre-emption  cases  carries 
great  weight,  and  in  it  vaiuous  authorities  are  cited  in  support 
of  the  view  adopted.  1  have  no  hesitation  in  following  it,  and  in 
holding  that  the  petitioner  was  entitled  to  possession  on  paying 
the  price  fixed  into  Court  within  one  month  of  the  date  on 
which  the  decree  of  the  lower  Appellate  Court  was  passed. 

It  does  not  appear  from  the  record  that  any  attempt 
was  made  to  pay  the  money  into  Court  before  the  expiry  of  one 
month  from  the  date  of  the  decree  of  the  lower  Appellate  Court, 
and  the  application  for  revision  was  not  filed  in  this  Court  until 
the  expiry  of  forty- eight  days  from  that  date. 

Having  regard  to  the  fact  that  the  petitioner,  who  is  a 
petition-writer  and  has  drawn  up  his  petition  extremely  badly, 
pi-obably  considered  it  useless,  in  the  face  of  the  judgmenli  of 
the  'lower  Appellate  Court,  delivered  on  the  17th  May  1898,  to 
attempt  to  pay  the  price  fixed  into  Court,  and  to  the  time  which 
has  elapsed  since  tbe  datiC  of  the  decree  of  the  Court  of  first 
instance,  I  allow  the  petitioner  fourteen  days  from  this  date  for 
such  payment.  The  other  grounds  taken  in  revision  have  no 
force*     The  parties  will  pay  their  own  costs  of  this  Court. 
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Fnll  Bench. 

No.  89. 

Before  Mr.  Juiiice  Clark,  Chief  Judge,  Mr.  Justice   Chaiierji 
and  Mr.  Justice  Gordon  Walker, 
f  KARAM  DIK,—  ( Plaintiff),- APPELLANT, 

AjfBLLATf  Sii^B.  ^  Versus 

L  SHARAb'  DIN,— (Defbkdam),— RESPONDENT. 

Case  No.  466  of  1896. 

Punjab  TetiQiicy  Act,  1887,iSect»on^5d,56,  QO^Unauthoriied  alitwUioit 
of  occupancy  rights — Customary  right  oj  collaterals  to  object  to  alienation. 

Heldf  \}j  the  Full  Bench,  that  when  an  occapancy  tenant  has  not 
complied  with  the  proTiBioDS  of  Sectiuns  53  and  56  of  the  Tenancy  Act,  1887, 
by  giving  notice  to  the  landlord  of  his  intention  to  alienate  or  obtainiug 
the  landlord's  previous  consent  in  writing,  the  alienee  obtains  no  indefeaii* 
ble  title  to  the  tenancy  under  the  Act,  such  alienation  being  voidable  under 
Section  60  of  the  Act  at  the  instance  of  the  landlord,  or  by  a  collateral 
under  customary  law  if  the  collateral  liable  to  establish  the  custom. 

In  considering  whether  such  custom  exists  the  Court  may  take  into 
consideration  the  custom  applicable  as  regards  alienations  of  proprietary 
rights,  a  very  strong  iuference  arising  from  the  existence  of  the  custom  in 
the  latter  case  that  it  exists  also  in  the  former  case. 

Further  appeal  from  the  order  of  A,  Ghristie,  Esquire.,  Divisional 
Judge,  Jhelum  Divisiofi,  dated  4th  March  1896. 
Sham  L&l,  for  appellaDt. 
Krisben  Siugb,  for  respondent. 

*  The  questions  involved  were  referred  to  a  Fall   Bench  by 
the  following  order  of  the  Division  Bench. 

27//t  Noi\  1898.  Gordon  Walker,  J.— The  parties  and  the  deceased  Ilabi 

Uakbsh  whose  estate  is  in  dispute  arc  related  as  sbowu  below  :— 

.SULTAN, 


%_ 


Waris. 

I 

Karam  Din 

(plaintiff). 


1 
llahi  Bakhsli 
(o.  8.  p.) 


Najabat. 

I 


r 1 

Ham  Din.  Sharaf  Din 

(defendant). 

The  ]»mperty  in  dispute  is  an  occapancy  tenancy,  which 
belonged  to  llahi  Baklish  and  is  now  iu  possession  of  defeudaut 
Sharaf  Din,  bis  nephew.  Plaintiff  Karam  Din  is  the  son  of  au- 
other  brother  and  claims  to  saccced  to  half  of  it.  On  the  death 
of  Ilabi  Bakbsb  the  landlord  sued  defendant  contesting  his 
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right  to  succeed,  bat  the  sait  was  dismissed  on  the  ground 
that  Saltan,  the  common  ancestor,  had  occupied  the  land.  In 
the  present  case  defendant  has  set  np  an  adoption  and  a  deed  of 
gift  by  the  deceased. 

The  first  Coni't  decreed  plaintiff's  claim,  holding  that  the 
adoption  was  not  proved  and  that  the  gift  was  inralid.  The 
Divisional  Jadge  dismissed  the  suit  of  plaintiff  on  the  strength 
of  the  ruling  in  Punjab  Reeordy  No.  68  of  1894,  of  which  he  quotes 
a  portion.  He  perhaps  failed  to  notice  that  thai  decision  was 
under  the  old  Act,  and  further  in  this  case  there  has  been  no 
consent  on  tbepart  of  the  landlord,  so  that  the  donee  is  certainly 
not  "  in  possession  by  the  act  of  the  landlord.'* 

In  Punjab  Record,  No.  31  of  1896,  which  was  a  Full  Bench 
ruling,  the  occupancy  tenant  had  sold  his  rights  to  the  landlord, 
and  in  that  case  it  was  held  that  a  suit  by  collaterals  to  have  the 
alienation  declared  of  no  effect  as  regards  their  rights  as  rever- 
sioners was  not  maintainable.  That  was  the  only  point  really 
involved,  but  the  views  expressed  by  all  three  learned  Judges 
in  their  judgments  in  that  case  appear  to  have  gone  beyond 
what  was  necessary  fon  its  decision.  Mr.  Justice  Rivaz,  while 
pointing  out  that  the  question  was  not  really  before  the  Court, 
was  of  opinion  that  where  an  alienation  takes  place  *^  unauthor- 
ised by  the  landlord,  but  unchallenged  by  him  "  (that  is  the 
present  case)  '*  it  would  be  open  to  the  heirs  entitled  to  succeed 
^'  under  Section  59  of  the  Act  to  question  the  alienation  if  they 
"  could  establish  a  cuitom  giving  ih$m  the  right  to  do  to  in  the  case  of 
'*  an  occupancy  holding.*'  In  my  opinion  there  can  be  no  doubt 
that  it  was  at  all  events  open  to  plaintiff  in  this  case  to  chal- 
lenge the  gift  made  by  the  deceased  in  favour  of  one  of  his 
nephews  to  the  exclusion  of  the  other  branch,  and  the  present 
suit  is  maintainable.  But  the  really  important  question  is  that 
suggested  by  the  words  italicised  in  the  above  quotation.  The 
learned  Chief  Judge  in  his  judgment  remarked  that  the  rever- 
sionera  "  would,  however,  have  to  prove  that  by  custom  they 
''  could  restrain  the  alienation,  and  it  ufould  not  necessarily  follow 
^'  that  if  the  power  of  alienating  ancestral  property  was  restricted, 
*<  the  power  of  alienating  a  tenancy  would  be  equally  so.'' 

Section  59  (2)  of  the  present  Act  provides  that  *'  as  amongst 
"  .  .  .  .  collateral  relatives  ....  the  right  shall  ....  devolve  as 
••  if  it  were  land  left  ly  the  dt ceased  in  the  village  in  which  the 
'*  land  subject  to  the  right  is  situate.''  A  very  important  question 
appears  to  be  involved  here,  iiV.',' whether  the  clause  quoted  just 
above  merely  indicates  the  line  cf  succession  in  which  the  tenancy 

will  devolve,  or  whether  it  has  a  wider  meaning  and  pnta  the 

I 
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saoceBsion  to  occapancy  right  (iDclndiBg  the  power  to  cbi^lenge 
any  attempt  to  iuterfere  with  it  where  the  landlord  is  not  con- 
cemed)  on  the  samo.footing  as  if  they  were  jHX)prietary  rights 
in  land.  The  latter  was  clearly  not  the  view  which  the  learned 
Jadges  were  prepared  to  favour  in  Punjab  Record,  No.  31  of  1896, 
bat  their  opinions  on  this  point  are  the  natnre  of  obiter  dicta^  and 
it  seems  desirable  to  have  an  authoritative  ruling  on  the  point. 
It  would  in  the  great  majority  of  cases  be  practically  impossible 
to  prove  a  custom  restrictiog  the  power  of  alienation  in  rmpecl 
of  occupancy  right fi  only  and  without  preference  to  custom  in 
respect  of  proprietary  rights-  The  question  comes  to  be  this, 
must  the  field  of  inquiry  as  to  custom  in  oases  like  the  presoit 
one  be  limited  to  instances  coDcerning  occupancy  rights,  or  does 
Section  d9  (2)  put  questions  that  arise  in  connection  with  succes- 
sion to  occupancy  rights  on  the  same  footing  as  those  connected 
with  succession  to  proprietary  rights  in  land  ? 

In  view  of  Punjab  Record,  No.  31  of  1896.  and  tho  import- 
ance of  the  question,  I  think  that  the  case  might  be  referred  to 
a  Fnll  Bench. 

Clark,  C.  J.— I  ajnoo  io  the  above  roforonoe. 


Tho  following  jadgmciits  were  delivered  by  the  learned 
Jndges  who  constituted  the  Full  Bench. 

\ith  March  1899.  Chattkrji,  J. — The  facts  of  this  case  and  the  points  to  be 

decided    sufficiently ,  appear    from  the   order    of  Mr.    Jdfltioe 
Walker. 

I  agree  with  Mr.  Justice  Walker  that  the  opinions  of  the 
late  Chief  Judge,  Sir  Charles  Roe,  and  Mr.  Jnstice  Riviis  ex- 
pressed in  their  judgments  in  the  Full  Bench  case  No.  31,  tuninh 
Record,  1896,  to  the  effect  that  where  an  alienation  of  an  ances- 
tral occupancy  right  by  the  tenant  is  unauthorised  by  the  land- 
lord but  is  not  contested  by  him  it  is  open  to  the  collaterals  of 
the  tenant  to  object  to  it  provided  they  can  establish  a  rigfit  to 
do  so  by  custom  are  obiter  dicta.  This  remark  would  apply  with 
greater  force  to  the  observation  of  the  learned  Chief  Judge  tteit 
it  did  not  follow  that  because  '*  the  power  of  alienating  ancestral 
"  property  was  restricted,  the  power  of  alienating  a  tenancy 
"  would  be  equally  so."  The  true  point  decided  is  stated  io  a 
few  words  in  the  judgment  of  Mr.  Justice  Frizelle  to  be  thst 
a  tenant  has  an  absolate  i-ight  of  alienation  nnreatfllMiied  by 
any  one,  if  he  complies  with  the  provisions  of  Sections  53  and 
56  of  the  Tenancy  Act.  So  far  the  Act  must  be  held  to  be  a 
bar  to  any  claim  on  the  part  of  the  tenants  agnates  toroontest 
a  transfer  of  his  right. 
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The  only  case  in  which  the  right  of  objection  is  nnalFected 
by  ike  Act  is  that  mentioned  by  the  two  learned  Jndges  first 
quoted,  vtf.,  where  the  tenant  has  not  complied  with  the  provi- 
sions of  the  Act  bat  the  landlord  nevertheless  has  completely 
Riood  aside.  The  questions  before  ns  can  only  arise  in  a  case  of 
this  kind. 

Having  regard  to  the  wording  of  Sub- section  (2)  of  Section 
59,  I  do  not  think  it  can  be  held  to  indicate  even  indirectly  that 
the  Hght  of  challenging  improper  alienations  of  the  tenant's 
nght  is  put  on  the  same  footing  as  if  it  was  proprietary  right 
in  land.  It  means  to  lay  down  a  rule  of  succession  among 
descendants  and  collaterals  claiming  under  the  previous  sub- 
section, and  the  expression  *'  as  if  it  were  land  "  appears  to  me 
to  have  been  used  for  the  sake  of  brevity  alone. 

But  though  the  Act  does  not  in  my  opinion  throw  any 
light  on  the  question  before  us,  it  appears  to  me  at  the  sane 
time  not  to  preclude  any  resort  to  general  principles  .for  the 
decision  of  that  question. 

In  i*egord  to  ulienatioii  of  proprietary  right  in  ancestral 
agricultural  land  wo  generally  find  that  the  male  o!7ner  in 
poftsoBsion  is  subject  to  restriction.  The  persons  who  possess 
the  power  of  restriction  are  his  agnates  in  order  of  propinquity 
to  bim,  the  foundation  of  this  right  being  to  quote  the  words  of 
Sir  M^redyth  Plowden  in  No.  107,  Punjab  Record,  1887,  "  that 
"  in  respect  of  ancestral  immoveable  property  in  the  hands  of  any 
'*  individnal,  there  exists  some  sort  of  residuary  interest  in  all  the 

"  deMsefidantB  of  the  first  owner  or  body  of  owners The 

•'  owner  in  possession  is  not  regarded  as  having  the  whole  or  sole 
'^  inti^rest  in  the  property  and  power  to  dispose  of  itr  so  as  to 
"  defeat  the  expectations  of  those  who  are  d«emed  to  have  a 
''^eaidiiBry  interest,  and  who  would  take  the  property  if  the 
•*  owner  died  withont  disposing  of  it.  " 

This  law  had  its  origin  in  settlements  of  tribes  or  conglomer- 
ation b  of  them  over  large  tracts  of  land  and  in  villages  which 
were  held  by  the  settlers  or  their  descendants  for  generations, 
bat  ft  is  of  wider  application  and  applies  equally  to  holdings 
occopied  or  acquired  by  individual  proprietors.  For  instance 
AapfK>Be  a  Punjab  agriculturist  belonging  to  a  tribe  or  resident 
ina  locality  in  which  the  custom    prevails  parohases  a  plot   of 

land  today  there  can  be  no  doubt  that  it  will  be  ancestral 
property  in  the  hands  of  his  grandsons,  and  lineal  as  well  as 
ooUateral  male  agimtes  f>f   the  actual   holders  would  have  the 

right  of  controlling  alienations  by  them. 
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In  short  as  respects  anecstral  land  to  which  the  castom 
applies  the  right  of  restricting  alienations  is  possessed  only  by 
those  male  agnates  who  are  the  apparent,  presnmptiye  or 
potential  heirs  of  the  holder. 

The  term  ownership,  strictly  speaking,  signifies  unlimited 
right  of  possession,  enjoyment  and  disposition.  It  is  obvious 
that  snch  ownerahip  and  the  cnstom  above  spoken  of  are 
iimtiially  inconsistent.  In  respect  of  land  therefore  governed 
by  the  cnstom  proprietary  right  is  nnderstood  in  a  more  limited 
sense,  bnt  even  this  ifieaning  is  by  no  means  uniform.  In  some 
tribes  the  right  of  the  male  owner  to  alienate  without  necessity 
IS  absolutely  restricted.  In  others  he  can  give  away  a  small 
part  for  religious  uses  or  make  some  distinction  among  his  heirs. 
In  certain  tribes  again  he  can  select  one  of  his  heirs  and  give 
his  whole  property  to  him,  while  in  a  few  the  sons  have  the 
right  of  controlling  dispositions  even  of  acquired  agricultural 
land  by  the  father.  Yet  all  these  persons  are  classed  nnderthe 
category  of  ownere. 

Occupancy  right  is  a  permanent  interest  in  agricultural 
land  the  character  of  which  varies  greatly  in  different  localities 
and  under  the  provisions  of  the  law.  In  some  districts,  e.g.,, 
where  the  rainfall  is  scanty  and  the  facilities  for  cultivation 
few,  the  right  is  scarcely  distingaishable  from  proprietary 
right.  In  some  places  (see  records  of  the  earlier  Settlements  of 
South  Punjab  Districts)  they  pay  no  rent  io  the  proprietor,  pay 
their  revenue  direct  td  Government,  and  hi^ve  a  right  to  share 
in  the  shamtlat  when  partition  takes  place  ;  in  others  their 
status,  save  in  the  permanent  character  of  their  interest  in 
their  holdings,  is  not  much  superior  to  that  of  teuants- 
at-will.  The  origin  of  the  right  also  is  in  many  cases  similar 
to  that  of  proprietary  right  in  land.  I  apprehend  the  typical 
oases  are  those  in  which  the  cultivators  settled  with  the  founds 
of  a  village  or  broke  up  waste  land  at  their  invitation  subsequently 
to  the  foundation  in  order  to  help  them  to  meet  the  revenue 
demand  or  in  which  proprietors  lost  their  ownership  involun- 
tarily to  others  without  losing  their  occupation. 

Considering  the  varying  connotation  of  the  term  ownership 
itself  in  this  Province  and  the  essential  similarities  between 
proprietary  right  and  occupancy  right,  I  do  not  see  any  reason 
to  exclude  analogies  drawn  from  incidents  relating  to  th  e  former 
in  inquiries  abont  cognate  questions  regarditig  the  latter.  1 
am  on  the  contrary  disposed  to  think  that  the  analogies  are  very 
valuable  and  ought  to  serve  as  gtiides  to  decision  in  the  absence 
of     positive  evidence  bearing  on  those  questions.    As  in  the  case 
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of  ownership  of  land,  the  right  to  contest  alienations  by  the  owner 
in  possession  is  based  on  the  nght  of  succession,  a  similar 
principle  onght  naturally  to  govern  the  right  to  object  to  trans- 
fers of  occapancy  rights  sabject  of  ccurse  to  the  paramount 
right  of  the  proprietor.  As  with  reference  to  ownership  in  land 
the  customary  rights  of  reversioners  are  founded  on  the  consen- 
sus of  opinion  of  the  community,  a  similar  opinion  may  not  un- 
reasonably be  supposed  to  exist  in  regard  to  the  allied  right  of 
hereditary  cultivation.  Take  for  example  the  typical  cases  of 
occupancy  right.  Where  the  cultivators  liave  settled  with  the 
founders  of  the  village  is  it  probable  that  while  public  opinion 
was  unfavourable  to  any  improper  interference  by  alienation 
with  the  rights  of  agnates  to  succession  to  rights  of  ownership  it 
would  not  be  equally  so  to  a  similar  interference  in  the  case  of 
occupancy  rights  in  land  ?  Or  take  the  other  instance  of  involun- 
tarily parting  with  proprietary  right.  Castom  would  apply  to 
prevent  improper  alienation  as  long  as  the  right  of  ownership 
remained  vested  in  the  holder.  Would  it  cease  to  apply  as  soon 
as  the  holder's  interest  became  something  less  than  ownership, 
though  his  possession  remained  ?  J  think  the  natural  pi'esump- 
tion  would  be  to  the  contrary. 

1  agree  with  Mr:  Justice  Walker  tbat  if  the  analogies  drawn 
from  the  custom  regarding  alienations  of  proprietary  right  are  * 
excluded  from  consideration   it  would  be  practically  impossible 
in  most  cases   to  get  evidence  of  custom  I'estrictiug  the  power 
of  alienation  in  respect  of  occupancy  rights  alone. 

Occupancy  right  in  land  was  recognised  by  the  customary 
law  of  this  Province  before  the  statute  law  on  the  subject  was 
enacted.  In  so  far  as  the  provisions  of  the  Punjab  Tenancy 
Act  apply  the  incidents  of  the  right  must  bo  governed  by  them. 
Dut  1  do  not  tbink  it  follows  that  the  power  of  controlling 
improper  alienations  previously  possessed  by  the  agnates  of  the 
tenant  has  necessarily  been  taken  away  because  it  is  not  men- 
tioned in  the  Act. 

I  would  accoixiingly  answer  the  tirsfc  question  referred  to 
OS  in  the  negative.  In  respect  of  the  second  I  would  apply 
that  Section  59  (2)  has  no  special  bearing  on  it,  but  that  on 
general  principles  evidence  of  custom  regarding  the  power  of 
alienation  of  pi-oprietaiy  right  in  agricultural  land  is  relevant 
in  an  inquiry  regarding  the  power  of  alienation  of  occupancy 
right  whci-o  the  rights  of  the  landlord  are  not  in  question. 

Gordon  Walkek,  J.—  I  think,  it  must  be  taken  to  have  been  isik  March  1809, 
the  primary,  if  not  the  sole  object  of  the  framers  of  the   Punjab 
Tenancy  Act  to  define  the  relations  betwefen  landlord  and  tenant, 
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No  doubltbofe  are  provisions  which  might  seepi  to  go  beyond 
this ;  but  of  the^oit  may  be  said  generally  that  they  affeot  the  in- 
iorests  of  the  landlord  to  tho  e3:teDt  of  definiog  the  cooditioDB 
Ufk^er  which  the  land  reverts  to  him,  or  the  limitataons  of  tlie 
rights  of  others  in  his  favour.  Thus  und^^r  Section  59  the  soepee- 
^ion  of  a  widow  of  a  tenant  to  a  life  interest  is  provided  lor,  but 
at  the  same  time  her  power  of  alienation  is  expressly  restriot^ 
in  tho  interests  of  the  landlord  (59  (3)).  8ecUon  59  (2)  app^arn 
to  b9  an  exception  to  this  general  proposition,  dealing  so  iar 
as  I  can  see  only  with  the  right  of  tenants  inter  se. 

At  all  events  it  seems  clear  to  me  that  in  deciding  a  qaestion 
of  the  nature  arising  here  we  have,  unless  Section  59  (2)  may  be 
taken  as  affording  assistance,  to  look  for  guidance  outside  the  foor 
corners  of  the  Tenancy  Act.  The  landlord  is  in  no  way  concern- 
ed, and  the  question  is  really  one  as  to  the  custom  applicable  in 
respect  of  an  interest  in  land.  Intei'ests  in  land,  other  than  that 
of  the  mere  tenant-at- will,  vary,  under  the  system  of  tenures 
existing  in  the  Punjab,  from  the  status  of  the  full  proprietor 
through  those  of  the  sub- proprietors  and  of  the  various  grades  of 
occupancy  tenants  to  the  lowest  form  of  occupancy  tenure. 
Occupancy  tenants  have  permanent  interests  in  agricultural 
land  which  are  capable  of  being  inherited  and  otherwise  trans- 
ferred in  accordance  with  ordinary  law  or  custom  save  where  the 
Act  interferes  for  the  protection  o£  the  landlord  s  rights.  I 
think  it  is  only  gua  the  landlord  that  the  rights  of  occupancy 
tenants  can,  as  a  matter  oi  distinction  from  other  .pcrmaneot 
rights  in  land,  be  said  to  be  created   by  statute. 

My  view  then  is  that  when  questions  of  inheritance  and 
the  like  arise  in  respect  of  the  rights  of  occupancy  tenants 
inter  se,  such  questions  are  not  distiuguishable  in  kind  from 
those  that  arise  in  respect  of  proprietary  rights  to  which  ordio- 
BiPj  agricultural  custom  would  be  applicable. 

It  appears  to  me  to  be  only  reasonable  that,  whei-c  a 
general  agricultural  custom  is  found  to  prevail  in  respect  of 
land,  such  a  custom  would  be  applicable,  unless  the  contrary 
conld  be  shown,  to  the  permanent  interests  in  land  which  ocon- 
panoy  tenants  hold. 

For  these  and  the  other  weighty  reasons  given  by  my  learned 
colleague,  Mr.  Justice  Chatterji,  I  agree  in  the  conclusiou  stated 
in  his  judgment  with  a  possible  reservation  in  respect  of 
Section  59  (2)  which  is,  however,  immaterial. 

18lh  March  189^.  Clark,  C.  J.—  I  agree   with  the  answers  given  by    Mr. 

Jnstico  Chatterji  to  the  question  referred. 
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I  hold  that  where  a  ieoant  has  not  complied  with  the 
proYisioDS  of  Sections  53  and  56  by  giving  notice  to  the  landlord 
of  his  intention  to  alienate,  or  obtaining  his  previous  consent 
in  writing,  the  alienee  obtains  no  indefeasible  title  to  the 
tenattcj  nnder  the  Act. 

The  alienation  is  then  voidable  either  at  the  instance  of 
ihe  landlord  by  Section  60,  or  by  a  coUatlral  nnder  customary 
law,  if  the  collateral  is  able  to  establish  the  custom. 

In  considering  the  custom  the  Court  may  take  into  consider- 
ation the  custom  applicable  as  regards  alietiations  of  proprietary 
right,  and  as  pointed  out  by  Mr.  Justice  Chatterji  a  very  strong 
inference  would  arise  from  the  exisi^nce  of  the  custom  in  the 
one  case  that  it*existed  also  in  the  other. 

When  the  Punjab  Tenancy  Act  was  passed  in  1887  the  law 
as  regards  alienations  of  proprietary  right  was  very  different 
from  what  it  is  now  since  the  publication  of  Punjab  Record, 
'No.  107  of  1887  and  other  similar  judgments.  The  right  of  alien- 
ation of  proprietary  right  has  been  very  considerably  restricted, 
it  is  not  improbable  that  if  a  Tenancy  Act  were  now  under  con- 
sideration, provisions  would  be  introduced  to  put  the  right  of 
collaterals  on  a  similar  footing  as  regards  alienations  of 
occupancy  right  as  they  are  with  regard  to  proprietary  right  or 
rather  that  the  sections  which  now  make  such  an  alienation  inde- 
feasible as  noted  above,  would  not  stand  exactly  as  they  now 
stand. 

Where  the  Act  therefore  does  not  make  such  alienations 
indefeasible,  it  is  permissible  to  apply  the  general  principles 
of  customary  law  according  to  which  alienations  of  pro- 
prietary right  are  restricted. 

No.  90. 

Before  Mr.  Justice  Chatlerji  and  Mr,  Justice  Robertson. 

BADRI  DAS,-(Plaintifp),— APPELLANT,  . 

Versus  >  Appellate  Side. 

MUNICIPAL  COMMITTEE,  DELHI,-(Defendam),—        J 
RESPONDENT. 

Case  No.  528  of  1898. 

Punjab  Municipal  Act,  1891,  Sections  91, 92,  94,  95— fo/u«aZ  of  Municipal 
CotnmilU§  to  sanction  rS'Srection  of  a  projection-^  Discretion  of 
Committee^'Jurisdiction  of  Civil  Court— Compensation, 

Sections  92  and  150  of  the  Punjab  Manicipal  Act,  1891,  provide  for  tlio 
dttpoeal  of  certain  matters  by  a  Munioipal  Committee  and  the  Com- 
misiioiier,  aad  a  Ciyil  Court  has  no  jurisdiction  to  interfere  with  the  di«* 
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charge  of  their  powers  and  duties  hj  either.  But  when  it  if  alleged  that 
aotion  has  been  taken  by  the  Committee  ultra  vire$  or  in  bad  faith,  or  which 
is  not  covered  by  the  authority  of  the  Act,  the  Court  has  the  power  to 
enquire  into  the  matter,  and  if  it  finds  that  the  action  complained  of  is 
not  covered  by  the  powers  given  to  such  Committee  under  the  Punjab 
Municipal  Act,  1891,  or  any  other  Act,  the  Court  can  grant  relief  which 
in  certain  cases  would  take  the  form  of  an  injunction. 

In  a  case  where  a  Municipal  Committee  refused  to  permit  plaintif 
to  re-erect  a  certain  constmction  which  he  had  pulled  down  and  wished  to 
rebuild,  except  in  accordance  with  the  Committee's  bye-law,  wherenpos 
plaintiff  sued  in  the  Cjvil  Court  for  a  decree  that  the  Committee  had  no 
right  to  interfere  with  his  re-building,  and  that  they  should  not  80 
interfere. 

Held,  that  whether  or  not  plaiDtiff  was  entitled  to  rebuild  the  construction 
without  the  permission  of  the  Committee  (a  point  not  before  the  Court), 
his  right  to  do  so  was  not  indefeasible,  but  must  come  to  an  end  as  soou 
as  the  Committee  chose  to  exercise  their  powers  under  Section  91  or  Sec- 
tion  95  of  the  Act,  a  matter  entirely  within  their  discretion  and  in  which 
they  were  not  liable  to  be  controlled  by  the  Civil  Court,  or,  if  so  liable  at 
all,  only  when  they  exercised  their  discretion  in  a  capricious,  wanton  and 
oppressive  manner. 

Further  appeal  from  the  order  of  S.  Clifford^  Esquire,  Divisional 
Jud-ge,  Delhi  Division^  dated  I2th  Nove^nber  1897. 

Madan  Oopa),  for  appellant. 

Muhammad  Shah  Din  and  Muhammad  Shaffi,  for  respond- 
ents. 

The  facts  of  the,  case  sufficiently  appear  from  the  judg- 
ments of  the  Court  delivered  hj 

llth  Beby  1899  Robertson,  J.— This  case  is  one  of  no  great  consequence  in 

itself,  hut  it  raises  a  point  of  considerable  importance.    It  will 
therefore  be  well  to  have  the  facts  clearly  set  out  before  we  pro- 
ceed to  pass  orders..    The  plaintiff  is  the  owner  of  a  house  in 
Delhi  within  municipal  limits.    Defendants  are  the  Municipal 
Committee  of  Delhi.    On  17th  December  1896  Badri  Das,  pUin- 
tifif,  put  in  a  petition  to  the  Municipal  Committee  asking  leave 
to  open  four  new  doors,  also,  in  the  Katra  Mashrn  side  of  the 
house,  to  erect  a  verandah  on  a  chajja  or  projection  of  stone,  ^ 
feet  wide,  also  to  build  another  projection  3  feet  wide  with  a 
verandah  in  the  Kucha  Bulaka  Begam  side  in  another  directioo, 
with  permission  to  put  in  somo  dooi*s  opening  inwards.    Tbe 
portion  with  which  we  are  mainly  concerned  in  this  case  is  Uio 
stone  projection  and  superincumbent  verandah  in  Katra  Mashra. 
A  plan  was  ordered  to  be  prepared.    The  ward  member  (Jngal 
Kishore)    then    reported    that  the  existing   projeotien  and 
TtrMidah  which  it  was  desired  to  break  up  and  reboild  might  l» 
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allowed,  bnt  that  in  the  lane  there  was  not  room  as  the  projec- 
tion there  stood.  The  Committee  on  25th  January  1899  decided 
that  the  rest  of  the  application  might  be  sanctioned,  bnt  that 
the  projection  in  qnestion  with  its  verandah  (B  in  the  map) 
could  not  be  sanctioned  beyond  the  scale  allowed  by  the  bye- 
laws  in  excess  of  which  it  was,  that  is  to  say,  that  in  regard  to 
the  projection  in  qnestion  the  Committee  refused  plaintiff  per- 
mission to  rebaild  the  projection  as  it  stood  before.  The  plain- 
tiff appealed  to  a  full  meeting  of  Committee  for  leave  to  rebuild 
the  projection  as  it  stood,  bnt  this  was  ref  nsed  with  President's 
sanction.  The  plaintiff  then  brought  the  present  suit,  alleging 
that  there  is  an  old  projection  and  verandah  in  his  house,  that 
he  asked  permission  to  rebuild  it  as  before,  but  wtks  refused. 
Plaintiff  st-ntes  **  that  he  also  wishes  to  constract  another  pro- 
*' jectiun,  18  feet  above  it,  which  he  has  a  fnll  right  to  do,  the 
'*  Committee  has  no  power  to  interfere  with  any  repairs,  changes 
.*^or  modifications  in  the  projection,  therefore  their  order  is  ullra 
"  vttei.  Plaintiff  seeks  an  injunction  to  restrain  them  from  in- 
"  terfering  with  plaintiff's  repairs  or  alterations  (tamtT'O-maram' 
"  mat  chojja)  and  verandah  to  his  projection  and  superstructure." 

The  defendants  pleaded  that  plaintiff  had  only  the  right  to 
re-erect  by  permission  of  the  Committee,  which  gave  a  clear 
order  in  accordance  with  the  law.  The  mere  fact  that  the  pro- 
jection was  old  did  not  give  a  right  to  rebuild.  The  Civil  Courts 
have  no  jurisdiction,  and  plaintiff  can  claim  no  relief* 

The  first  Court  held  that  the  plaintiff  was  merely  rebuild- 
ing his  old  projection,  which  does  not  amount  to  a  re-erection 
within  the  meaning  of  Section  94,  which  requires  sanction,  and 
gave  a  decree  for  th&t  part  of  the  claim,  dismissing  it  as  regards 
the  new  projection.  The  plaintiff's  claim  as  regards  the  new 
projection  is  obviously  incorrect,  and  need  not  be  further  dis- 
cussed. Clearly  the  Committee  had  the  power  to  refuse  permis- 
sion in  that  case.  The  Divisional  Jndge,  however,  found  that 
the  whole  building  had  been  practically  rebuilt,  except  possibly 
the  wall  on  which  the  chajja  (projection)  in  dispute  stands. 
Such  a  rebuilding  was  a  re-erection  within  the  meaning  of  the 
Municipal  Act,  and  it  was  clear  that  plaintiff  never  obtained 
sanction  for  this  ;  the  Committee  in  sanctioning  or  refusing  to 
sanction  such  are-erection  could  have  interfered  with  the  ehajja. 
Consequently  their  order  doing  so  was  within  their  powers,  and 
plaintiff  has  no  claim  to  relief.  The  matter  has  been  made  the 
subject  of  long  and  learned  arguments  on  various  points.  Bnt 
it  appears  to  us  that  after  all  there  is  not  such  great  difficulty 
in  theoase  as  at  first  sight  appeared. 
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As  regards  the  contention  of  the  counsel  for  the  respondent 
urged  at  the  outset,  that  we  have  no  jurisdiction  to  hear  the 
case,  we  may  dispose  of  it  at  once.  Section  92  and  Section  150  pro- 
vide for  the  disposal  of  certain  matters  by  the  Committee  and 
the  Commissioner.  We  have  no  power  whatever  to  interfere 
with  thd  discharge  of  their  powers  and  duties  by  either.  But 
when  it  is  alleged  that  action  has  been  taken  by  the  Committee 
idtra  vires  or  in  bad  faith,  or  which  is  not  covered  by  the  authority 
of  the  Act,  the  Court  has  clearly  the  power  to  enquire  into 
the  matter,  and  if  it  finds  that  the  acts  complained  of  by  the 
Municipal  Committee  are  not  acts  which  are  covered  by  the 
powers  given  them  under  this  or  any  other  Act,  the  Courts  can 
grant  relief  which  in  ceH  ain  cases  would  take  the  form  of  in- 
janction.  The  mere  statement  that  a  certiain  act  is  done  under 
a  certain  clause  or  section  of  an  Act  by  the  party  doing  it,  can- 
not be  held  to  be  conclusive  proof  that  the  act  was  so  done,  and 
falls  properly  within  the  scope  of  the  authority  quoted.  That  is- 
a  point  for  the  Court  to  decide  in  each  case  which  oomes  before  it. 

To  come  to  the  facts  of  the  case.  The  application  in  itself 
was  clearly  one  simply  to  renew  an  old  standing  projection  and 
superstructure.  The  other  parts  of  the  application  do  not  in 
this  case  really  affect  this  point.  The  house  may  or  may  not 
have  been  rebuilt,  the  evidence  on  the  file  is  not  clear  on  this, 
but  certainly  there  is  no  application  to  this  effect,  nor  was  it 
pleaded,  and  even  the  Divisional  Judge  notes  that  the  wall  bear- 
ing this  projection  is  intact. 

Now,  what  were  the  powers  of  the  Committee  as  to  this 
projection  ?  They  could  clearly  have  ordered  its  demolition 
under  Section  95  on  payment  of  compensation.  But  the  Com- 
mittee plead  that  when  the  owner  once  proposed  to  take  down 
the  projections  and  rebuild  it,  they  were  then  entitled  to  refuse 
permission.  Bet  it  appears  to  us  that  Section  91,  which  seems 
to  have  been  altogether  overlooked,  so  far  clearly  lays  down 
the  principles  to  be  followed  in  such  a  case.  That  seotion 
provides  that  "  should  any  building,  or  part  of  a  building,  project 
beyond  the  regular  line  of  a  street  or  beyond  the  front  of  the 
building,  or  either  side  thereof,  the  Committee  may,  whenever 
such  building  or  par/  has  been  either  entirely  or  in  greater  part 

taken  down by  notice  require  such  building  or  part 

when  being  rebuilt,  to  be  set  back  to,  or  towards  the  said  regular 
line 

Provided  that  the  Committee  shall  make  full  compensation 
to  tha  owner  for  any  damage  he  may  sustain  in  consequent  of 
hia  building  or  any  part  being  set  back. 
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Exactly  tbe  same  principle  applies  in  the  present  case. 
There  is  a  projection  on  the  plaintiff's  honse.  The  Committee 
have  the  power,  nnder  Section  95,  to  order  him  to  remove  it. 
They  do  not  do  so,  bnt  when  he  wishes  to  rebnild  they  refuse 
permission.  'They  were  clearly  enlitled  to  do  so,  both  under 
Section  91,  which,  thongh  it  covers  much  more,  would  also  cover 
such  a  projection,  and  nnder  Section  95.  Bnt  if  he  suffers  any 
loss  through  their  order  he  may  be.  entitled  to  compensation,  bnt 
whether  he  would  be  so  or  not  is  not  for  us  to  decide  in  this  case. 

We  hav^  clearly  no  power  to  restrain  the  Committee  in  this 
matter.  It  does  not  matter  that  the  Committee  did  not  in  the 
first  instance  take  action  of  their  own  motion.  They  have  taken 
action,  they  have  ordered  plaintiff  in  rebuilding  to  set  back  a 
part  of  his  building  which  projects  beyond  the  front  or  side  of 
the  building,  and  they  were  within  their  rights  in  doing  so.  If 
tbe  owner  suffers  damage  he  has  his  remedy  which  is  not -that 
sought  by  him  in  this  case.  We  have  only  to  decide  on  the  facts 
before  us. 

We  do  not  know  what  may  or  may  not  have  been  done  to 
the  building,  whether  or  not  anything  has  been  done  to  bring 
plaintiff  within  the  purview  of  Sections  92  and  94.  As  the  case 
upon  which  the  claim  was  brought  stands  the  Committee  were 
within  their  powers  in  refusing  to  allow  plaintiff  to  rebuild  his 
chajja  or  projection.  If  he  was  entitled  to  compensation  in 
consequence  he  can  claim  it,  but  he  cannot  get  relief  by  way  of 
injunction. 

It  may  be  urged  the  Court  might  issue  an  injunction  to  the 
Committee  restraining  it  from  action  until  compensation  has 
been  paid  or  fixed.  To  this  contention  we  cannot  agree.  The 
payment  of  compensation  in  such  matters  is  not  a  condition 
precedent.  When  orders  are  given  under  these  sections,  within 
the  terms  of  their  authority,  they  must  be  obeyed ;  under  certain 
ciroumstanees  resulting  damage  must  be  compeusated  for.  As 
far  as  this  case  is  before  us  it  has  not  reached  this  stage. 

The  Committee  have  said  :  "  If  the  projection  is  taken  down 
it  must  be  rebuilt  only  under  certain  restrictions:"  It  iVbuld  then 
lie  ou  plaintiff  to  show  if  he  did  take  it  down  and  rebnild  it 
that  he. had  a  just  claim  to  compensation— a  contingency  which 
might  never  arise  as  he  might  elect  to  have  it  as  it  stands. 

We  are  of  opinion  therefore  that  the  relief  sought  in  this 
cat»  cannot  be  granted  and  we  dismiss  the  appeal  accordingly 
with  coBtf . 
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IZth  Fehy,  1899.  Guatterji,  J.— I  ooDcar.    Assamingy  for  ai^nment  a  sake, 

that  the  plaintiff  has  the  right  tp  repair  or  re-constract  the 
chajja  and  verandah  (5)  without  reference  to  the  Municipal  Com* 
mittee,  all  the  Committee  have  done  is  to  refuse  his  application 
for  its  reconstruction  except  in  accordance  with  tfieir  hye-law. 

They  have  issued  no  notice  as  far  as  we  know  from  the 
present  record  calling  upon  him  to  demolish  the  chajja  or 
verandah  or  to  pat  them  hack.  Under  the  circumstances  the 
plaintiff  has  not  made  out  any  right  to  an  injunction  of  the  sort 
he  has  claimed.  The  plaintiff  asked  their  sanction  to  rehuild. 
which  they  have  refused.  Plaintiff  cannot  ask  for  an  injunc- 
tion unless  the  Committee  are  bound  to  give  leave  as  soon  as  it 
is  applied  foj .  This  plaintiff  has  failed  to  prove  even  if  we 
concede  that  he  has  the  right  of  reconstruction  without  their 
sanction.  The  giving  of  Banction  is  a  matter  within  the  discre- 
tion of  the  Committee,  and  plaintiff  cannot  in  any  case  compel 
them  to  grant  it.  The  utmost  he  can  do  is  to  rebuild  without 
the  sanction  on  his  own  responsibility,  but  this  does  not  involve 
the  further  consequence  aforesaid. 

The  plaintiff  does  not  ask  for  a  mandatory  injunction 
directing  the  Committee  to  give  sanction,  and  snch  an  injunc* 
tion  would,  I  think,  be  beyond  the  power  of  any  Civil  Court  in 
this  Province  to  grant.  (Section  45,  Specific  Relief  Act.)  He 
claims  a  decree  that  the  Committee  have  no  right  to  interfere 
with  his  rebuilding^  and  that  they  shall  not  so  interfere,  but  he 
has  hardly  disclosed  a  sufficient  cause  of  action  for  getting  such 
relief. 

But  waiving  this  objection  plaintiff  has  made  out  no  title 
to  the  declaration  and  injunction  he  seeks.  Supposing  he  can 
rebuild  the  cTiaj'Ja  and  verandah  without  leave,  a  point  not 
before  us,  he  has  no  indefeasible  right  to  do  so.  His  ri^l\t  must 
come  to  an  end  as  soon  as  the  Committee  choose  to  exercise  their 
powers  under  Section  91  or  95  of  the  Act — a  matter  entirely 
within  their  discretion,  and  in  which  they  are  not  liable  to  be 
controlled  by  the  Civil  Court,  No.  24,  Pun/ah  Hecwd,  1890,  Civil, 
•  or,  if  so  liable  at  all,  only  where  they  exercise  their  diaci*etion 

in  a  capricious,  wanton  and  oppressive  manner,  Nagar  Valab 
Vani  V.  The  Municipality  ofDhandhuka,  I  L.  E.,  XII  Bom,^  490. 
Such  a  declaration  and  injunction  would  therefore  involve  an 
interference  with  the  statutory  powers  of  the  Committee  and 
clearly  cannot  be  granted.  Moreover,  at  all  events  in  view  of 
all  the  above  facts  it  would  hardly  be  right  to  use  the  Court's 
diseretionary  power  to  grant  an  injunction  in  a  case  like  the 
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No.  91. 

Before  Mr.  Justice  ChatUrji  and  Mr.  Justice  Robertson. 
ASA  SINGH  AND  OTHERS,— (Defendants) ,— 
APPELLAt^TS, 
Versus 

INDAB  SINGH  AND  OTHERS,— (Plaintiffs),— 

RESPONDENTS. 

Case  No.  386  of  1896. 

Oivd  Procedure  Code,  1882,  Sections  19,  43,  45— Suie  for  poasessum  of 

immoveable  property  sititate  in  different  districts — Joint  suit  by  reversioners 

against    person  in  wrongful   possession — Misjoinder  of   causes  of   action^" 

**  Cause  of  action"  meaning  of. 

H«W,  that  under  Sectioa  19  of  the  Civil  Procedure  Code,  when  im- 
moveable properties  are  situate  in  several  oifltricts,  a  sait  in  respect  of 
the  whole  of  the  properties  can  be  brought  in  any  one  of  these  districts. 
I.  L.  K.,  XIV  Calc,  QQlJollovfed. 

Where  on  the  death  of  the  survivor  of  two  widows,  all  the  reversioners, 
fourteen  in  number,  brought  a  joint  sait  for  possession  of  property  which 
was  alleged  to  be  wrongf ally  withheld  frpm  them  by  the  defendant,  and 
which  was  admittedly  undivided, 

Heldy  that  though  the  rights  of  the  plaintifits  might  be  divisible  and 
have  accrued  to  them  undivided  on  the  death  of  the  said  widow,  the 
mibstanoe  to  which  those  rights  attached  being  undivided,  plaintiffs' 
title  and  propecty  was  still  joint,  and  that  they  were  therefore  entitled 
to  jointly  sue  defendant  whose  wrongfol  holding  of  possession  of  the 
property  was  the  single  act  which  infringed  those  rights. 

Heldf  farther,  that  even  if  the  words  **  cause  of  action "  were 
construed  in  the  limited  sense  of  including  merely  the  facts  constituting 
the  infringement  of  the  right,  bat  not  those  constituting  the  right  itself, 
the  plaintiffs  were  nevertheless  entitled  to  sue  jointly,  as  it  was  the  same 
wrongful  act  of  the  defendant  which  infringed  these  rights,  whether  joint 
or  distinct,  in  the  property  in  dispute. 

It  appeared  that  during  the  life-time  of  6he  widows  the  reversioners 
had  brought  several  suits  for  declaratory  decrees  in  respect  of  various 
alienations  efifected  by  the  said  widows  in  favour  of  the  present  defendant 
from  time  to  time,  bat  that  they  had  not  sued  for  certain  houses  which 
were  now  included  in  their  claim. 

Held,  that  inasmach  as  the  reversioners'  right  to  possession  of  the 
houses  could  not  accrue  during  the  life-time  of  the  widows,  their  suit  for 
pooBession  thereof,  on  the  death  of  the  survivor  of  the  widows,  was  not 
barred  nnder  Section  43  of  the  Civil  Procedure  Code. 

Fif»l  appeal  from  the    order  of  Bai  Bahadur  Buta  Mai, 
District  Judge,  Lahore,  dated  23rd  December  1895. 
¥.  P.  Bo;  and  Lai  Chand,  for  appellants. 
Madan  Gopal  and  Jaishi  Ram,  for  respondente. 
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The  facts  of  the  case  fnlly  appear  from  the  judgment  of 
the  Court  delivered  by — 

29lh  Jany.  1899.  Chatterji,  J  —One  Attar  Singh,  Jat,  died  before  the  snm- 

mary  settlement  of  the  Lahore  District,  leaving  certain  property 
in  that  district,  Mauza  Ghawind,  and  in  Dadpnr  Garoha  in  tire 
Hoshiarpnr  District,  where  he  appears  to  have  mainly  resided. 
He  was  childless  at  the  time  of  his  death,  but  left  two  widows, 
Mussammais  Chand  Eaur  and  Hem  Eaur.  The  relationship  of 
the  present  parties  to  Attar  Singh  is  shown  by  the  short  pedi- 
gree table  given  behm. 

NODH  SINGH. 

I 

r \ i 1 

Bam  Singh.  Kishen  Singh.     Gulab  Singh.  Kahan  Singh. 


Son,  grandson  and  Grandsons, 

great-grandsons,  &c.,  plaintiffs, 

plaintiffs. 


Grandsons,  except 
one,  plaintiflb. 


r \ -^ 

Mossammat  Chand  •=■  Attar  Singh,  =  Massammat  Hem 
Kanr,  widow.  deceased.  Kaur,  widow. 

I 
Kidhan  Singh. 

r ^i 

Saparan  Singh,  defendant.  Asa  Singh,  defendant. 

About  two-and-a-half  years  after  Attar  Singh's  death 
Mussammat  Hem  Eaur  gave  birth  to  a  son,  Kidhan  Singfa, 
who  was  accordingly  regarded  as  illegitimate.  The  widows, 
however,  and  the  mother  of  Attar  Singh,  Mussammat  Rnp 
Eaur,  who  was  alive  at  his  death,  practically  treated  him  like 
a  son  of  Attar  Singh.  Mussammat  Hem  Eaur's  share  was 
entered  in  his  name,  while  Mussammats  Chand  Eaur  and  Bnp 
Eaur  each  got  a  third  share  of  Attar  Singh's  land  in  the 
Hoshiarpnr  District  recorded  in  their  names.  The  earliest 
record  in  Ghavrind  was  in  1856,  and  there  N^idhan  Singfa,  then 
a  minor,  and  Mussammat  Chand  Eaur  were  entered  as  owning" 
equal  shares,  and  Azmat,  Rajput,  as  their  sarfrara^.  Nidhan 
Singh  died  before  the  widows  of  Attar  Singh,  aged  about 
thirty-two,  and  his  sons  Sapuran  Singh  and  Asa  Singh  were 
recorded  in  his  place. 

The  illegitimacy  of  Nidhan  Singh  led  to  much  litigation 
between  him  and  ihe  plaintiffs,  or  some  of  them.  The  follow- 
ing are  the  moHt  material : — 

In  thd  Lahore  Dntrici — 

(Ij.    He  sued  Jowahir  Singh,  father  of  plaintiffs  Nos.  1 
and  2,  and  one  Bhag  Singh  in  1856  for  i 
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of  a  bouse.  His  legitimacy  was  deniody  and 
pat  in  issae,  and  found  against  him,  bat  a  decree 
was  passed  in  favour  of  Mussammat  Rap  Kaur, 
who  was  also  impleaded  as  a  plaintiff.  Nidban 
Singh's  claim  was  dismissed. 

(2).     While  the  revised  regular  settlement  was  in  pro- 
gress,   some  of  the   plaintiffs.   Jowahir    Singh 
and  others,    sued  Mnssammat   Rap   Kaur  and 
Nidhan     Singh     for  a  declaration   of  right,   or 
possession  of  five  shares  oct'of  twelve,  in  Dheri 
Singha,  in  Ghawinda,  tour  of  whicJi  Mnssammat 
Rup  Kaur  bad  purchased  from  one  Dial  Singh, 
and  the  fifth   belonged  to   her  son.  Attar  Singh, 
the  plaintiffs  contending  that  Nidhan  Singh  was 
illegitimate  and  no   heir,   and  that  Mussammat 
Rup  Kaur  was  incompetent  to  make  a  gift  of 
the  five  shares  to  him  as  she  professed  to  do. 
It  was  found,  in  accordance   with  the   previous 
decision,  that  Nidhan   Singh  was   illegitimate, 
and  that  Mnssammat  Rup  Kaar  could   not  give 
him  Attar    Singh's    original   share,  but    could 
gift  the  four  purchased  shares  to  him.     A  decree 
was  passed  to  this  effect,  and  the  entry  of  ITidhan 
Singh's  name  as  to  the  one  share  was  ordered 
to  be  expunged  and  Mussammat  Rup  Kaur's 
name  substituted  again,  and  the   claim  as  to  the 
four  shares  was  dismissed.     The  entries,   bow- 
ever,  appear  to  have  continued   as  before,  and 
Nidhan   Singh     was   shown   owner    of   2i,  and 
Mussammat  Chand  Kaur  of  2»  shares. 

(.S).     In  1883  Mussammat  Chand  Kaur  made  a  gift  of  her 
,  half  to  Nidhan  Singh's  sons,  the  present  defend- 

ants, and  in  1887  plaintiffs  sued  to  have  it  set 
aside,  and  got  a  decree  in  the  Court  of  the  Dis- 
trict Judge  of  Lahore  on  26th  January  1888. 

In  the  Hoshzarpur  District  there  were  several  suits,  of  which 
the  following  alone  need  be  mentioned  : — 

(1).  On  Mussammat  Rup  Kaur's  death  Nihal  Singh 
and  others,  plaintiffs,  sued  for  a  declaratory 
decree  that  they  were  the  reversioners,  and  that 
the  entry  of  one-half  of  Mussammat  Rup  Kaur's 
land  in  the  name  of  Nidhan  Singh  should  be 
expunged  and  Mussammat  Hem  Elaur's    name 
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substituted.  Plaintiffs  pot  a  decree,  ivhich  was 
upheld  by  Colonel  Gordon  Younfir,  Commissioner, 
Jullundur  Division,  and  by  which  their  rever- 
sionary right  was  declared  on  22ncl  May  1876. 

(2).  In  1877  some  of  the  plaintiffs  sued  to  expunge 
the  name  of  Nidhan  Sin^h  from  the  original 
entry  in  respect  of  one- third  of  the  land.  This 
was  decreed  by  the  First  Court,  but  on  appeal 
their  suit  was  dismissed  by  Mr.  Brandreth, 
Comnjissioner,  on  14th  April  1878,  on  the  ground 
that  Nidhan  Singh  had  been  in  adverse  possession 
for  more  than  twelve  years. 

(3).  In  1883  Muesammat  Chand  Kaur  gifted  the  share 
of  the  Hoshiarpur  property  entered  in  her  name, 
vie.^  21  btghas  13  bisuas  in  favour  of  the  present 
defendants,  sons  of  Nidhan  Singh,  and  it  was 
held  that  Nidhan  Singh  was  illegitimate,  and  that 
the  gift  was  illegal.    It  was  accordingly  set  aside. 

In  the  suit  finally  decided  in  favour  of  Nidhan  Singh  by 
Mr.  Brandreth,  only  the  descendants  of  Kam  Singh  and  Kishen 
Singh,  brothers  of  Gulab  Singh,  were  concerned.  The  heirs  of 
Eahan  Singh  were  no  parties,  and  are  not  bound  by  the  result 
of  that  litigation. 

On  19th  January  1886  the  descendants  of  Bam  Singh  sold 
their  remaining  interests  in  the  Hoshiarpur  property,  vie.,  one- 
third  of  two-thirds,  the  remaining  third  having  been  adjudged 
to  be  Nidhan  Singh's  property  as  against  them,  or  7  ghumaos 
2  Jcanals  2  marlas  to  the  defendants  by  a  registered  deed  for 
Rs.  900.  Similarly  on  17th  December  1894  the  heirs  of  Kishen 
Singh  transferred  their  rights  to  the  defendants  for  Rs.  900. 
The  result  of  these  transactions,  with  the  decree  of  Mr. 
Brandreth,  was  that  the  descendants  of  Ram  Singh  and  Kishen 
Singh  lost  all  their  interest  in  the  Hoshiarpur  property,  and 
defendants  became  owners  of  fonr-ninths  by  purchase  and 
one-third  by  Mr.  Brandreth's  decree.  The  heirs  of  Kahan 
Singh  remained  owners  of  two-ninths  held  by  the  ¥ridows, 
and  had  a  claim  which  they  have  not  yet  attempted  to  enforce 
against  the  third  share  adjudged  to  Nidhan  Singh  by  Mr. 
Brandreth. 

Both  the  sales  were  of  rights  of  expectancy,  as  Mnssammat 
Hem  Eaur  and  Chand  Kaur  were  both  alive  when  the  first 
sale  took  place,  and  Mussammat  Hem  Eaur  when  the  second 
was  effected. 
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Massammat  Bern  Kaur  having  died,  the  plaintiffs,  heirs  of 
all  the  three  brothers  of  Galab  Singh,  have  brought  this  suit 
for  possession  of — 

(1)  the  whole  of  the  Lahore  property  ; 

(2)  two-ninths  share  of  the  Hoshiarpur  property. 

The  last  belongs  exclusively  to  the  descendants  of  Kahan 
Singh.  In  their  amended  plaint,  dated  13th  December  1894, 
the  plaintiffs  point  out  that  the  third  share  of  Hoshiarpur 
property  by  which  they  mean  that*  decreed  to  Nidhan  Singh 
is  not  in  dispute  in  this  suit. 

The  pleas  are  voluminous,  and  are  set  out  in  the  judgment 
of  the  lower  Court  as  well  as  in  the  printed  record,  pages  3 
and  4,  and  need  not  be  recapitulated  here.  The  issues  are  also 
numeroas,  and  appear  in  pages  7  and  8  of  the  printed  record. 

The  District  Judge  of  Lahore,  who  tried  the  ease  as  the 
Oonrt  of  first  instance,  found  in  favour  of  the  plaintiffs  on  all 
the  issues  framed,  and  decreed  the  claim.  The  defendants 
appeal  on  substantially  the  same  grounds  as  were  raised  before 
him. 

The  ninth  gronnd  of  appeal  may  at  once  be  disposed  of. 
It  appears  to  be  based  on  a  misapprehension.  As  shown  above, 
the  third  share  originally  entered  in  Nidhan  Singh's  name  is  not 
now  claimed,  and  the  heirs  of  Kahan  Singh  only  claim  one-third 
ot  the  residue  after  deducting  the  shares  sold  by  the  plaintiffs 
of  the  other  two  branches.  After  going  through  the  papers  with 
ns  appellants '  counsel  admitted  his  mistake.  The  decree  of  the 
lower  Court  is  only  for  a  two-ninth  share  of  the  Hoshiarpur 
property,  and  is  perfectly  correct. 

The  other  points  which  call  for  decision  in  this  appeal 
are: — 

1.  Whether  the   lower  Court  had  jurisdiction  to  hear 

the  suit. 

2.  Whether  the  claim    was    bad  on  the    ground    of 

misjoinder  of  causes  of  action. 

3.  Whether  the  claim  is  barred  by  limitation. 

4.  Whether  the  claim  for  house  property  is  barred  by 

Section  43,  Civil  Procedure  Code. 

5.  Whether  the  defendants  are  entitled  to   any,  and, 

if  so,  what  compensation  for  improvements  of  the 
property  in  suit. 

These  were  argued  at  great  length,  though  ilxey  do  not 
appear  to  present  any  difficulties  on  the  facts  of  this  case. 
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A»  regarrds  the  first  point  counsel  quoted  many  authoritiet 
which  he  admitted  were  not  directly  in  point,  but  merely 
contained  expressions  of  opinion  in  favour  of  his  contention. 
He  also  admitted  that  there  arc  other  cases  containinc^  o|uni(H)8 
to  the  contrary  which  arc  entitled  to  equal  weight.  In  Mmeyk 
V.  SUel  8r  Co,,  /.  L.  B.,  XIV  Gale,,  661,  it  is  conceded  in  the 
judgment  that  nnder  Section  19  of  the  Code  of  Civil  Procedure 
where  immoveable  properties  are  situate  in  several  districts 
a  suit  in  respect  of  the  whole  of  the  properties  can  be  brought 
iti  any  one  of  the  disiricts,  and  this  appears  also  to  be  conceded 
in  Gopi  Mohan  Roy  v.  Doyhaki  Munden  Sen,  L  L.  2?.,  XIX  Calc, 
13,  though  both  cases  properly  i*elate  to  execution  after  decree. 
The  contrary  expression  of  opinion  in  Shurvp  Ohuudar  v. 
Aminunn%89a,  I.  L.  B,,  VI/I  Calc,  703,  which  was  i^soan  exeontion 
case,  does  not  seem  to  be  entitled  to  much  weight.  All  ibera 
rulings  relate  to  Section  223,  Civil  Procedure  Code,  and  its 
scope.  Khatija  v.  Ismail,  I.  L.  B.,  XII  Mad,,  380,  and  A^o.  10, 
Punjab  Record,  1891,  support  the  view  that  the  District  Judge 
below  had  jurisdiction  to  hear  the  suit  in  respect  of  property 
situate  in  the  Hoshiarpur  District.  In  our  opinion  the  last  clause 
of  Section  19,  Civil  Procedure  Code,  seems  to  make  this  per- 
fectly clear,  and  it  was  only  by  insisting  that  the  word  "  pro- 
perty '*  is  nsed  strictly  in  the  singular  that  counsel  was  able 
to  make  a  show  of  argument  that  it  did  not  justify  the  lowtr 
Coort's  procedure.  The  word  "  property  "  has  been  used  in  a 
comprehensive  sense*,  and  is  clearly  intended  to  include  cases  in 
which  several  items  of  property  are  involved.  In  the  Calcutta  case 
reported  in  /.  L.  R.,  VoL  XIV,  the  Chief  Justice  uses  the  plural 
"  properties  "  in  dealing  with  the  section,  and  there  can  be  no 
doubt  that  he  is  right.  The  practice  of  the  Court  accords  with 
the  plain  grammatical  meaning  of  the  term,  and  we  have  there- 
fore no  hesitation  in  holding  that  the  lower  Court  had  juris- 
diction to  entertain  the  suit. 

Somewhat  similar  remarks  may  bo  applied  in  respect  of 
the  second  contention.  It  was  admitted  that  the  constant  and 
daily  practice  of  the  Courts  was  against  it,  and  when  questioDS 
of  this  kind  arise,  unless  the  words  of  the  law  aro  quite  clear, 
the  practice  has  to  bo  shown  to  be  wrong.  A.  great  number  of 
authorities  were  quoted  by  counsel,  but  the  utmost  that  could 
be  said  of  their  applicability  was  that  by  analogy  they 
suppoiled  the  conclusion  that  the  suit  was  bad  for  mis- 
joinder of  causes  of  action.  There  are  fourteen  plainti&y 
and  it  is  lu^ued  that  there  should  have  been  fourteen  suits 
against  the  defendants,  t.e.j    one    suit  by  each  plaintiff  for 
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hift  thare  of  the  property.  The  existiog  practice  is  certainly 
oonvenient,  and  we  have  little  hoBitation  in  holding  that  it  is 
not  proved  to  be  wrong.  The  expression  ^^canse  of  action ''  has 
not  been  defined  in  the  Code,  bnt  we  have  no  donbt  that  the 
meaning  given  to  it  in  Coolce  v.  QiU,  L.  £.,  8  C  P.,  107,  and  Bead 
V.  Brown,  L.  JB.,  22  Q.  B,  D.,  128,  viz.,  that  it  includes  every 
fact  which  it  would  be  necessary  for  the  plaintifE  to  prove,  if 
traversed,  in  order  to  support  his  right  to  the  judgment  of 
the  Court,  is  the  one  the  Legislature  has  had  in  view  in  fram- 
ing most  if  not  all  the  sections  of  the  God^  relating  to  it.  See 
Mutti  V.  Bhola  Earn,  ^r.,  I.  L.  fi.,  XVI  All.,  165,  P.  B  ,  Salima 
Bibi  V.  Sheikh  Muhammad,  L  L.  B.,  XVIII  All,  131,  and  Bafjo 
Kaur  and  another  v.  Bebi  Dial  and  othert,  I'htd,,  432.  This  neces- 
sarily involves  the  inclusion  of  the  entire  set  of  facts  which 
constitute  the  plaintiffs*  right  and  its  infringement.  The  de- 
fendants have  refused  to  recognise  the  plaintiffs'  rights,  and 
withheld  from  them  the  property  to  which  they  are  entitled. 
The  rights  of  the  plaintiffs  may  be  divisible,  and  may  have 
accrued  to  them  individually  on  the  death  of  the  widows,  but 
the  substance  to  which  those  rights  attach  is  undivided,  fioth 
their  title  and  their  property  therefore  is  still  joint,  and  de- 
fendants holding  possession  of  the  latter  is  the  single  act 
which  infringes  their  rights,  and  drives  them  to  seek  relief  in 
Court.  Counsel  for  the  appellants  admits  that  if  several  owners 
of  joint  property  are  dispossessed  by  the  single  act  of  a 
trespasser  they  may  bring  a  joint  suit  for  the  recovery  of  the 
property.  The  defendants'  possession  in  this  instance  is  ex 
hypothesi  that  of  trespassers,  and  the  property  being  undivided 
we  are  unable  to  see  why  a  joint  suit  should  not  lie. 

In  practice  suits  by  Hindu  or  Muhamraadan  heirs  are 
generally  brought  jointly,  and  the  balance  of  convenience  is 
greatly  in  favour  of  this  course.  Such  an  objection  is  seldom, 
if  ever,  raised,  and  hence  there  are  not  many  authorities  in  which 
the  point  has  been  directly  ruled.  Yet  authority  is  not  want- 
ing, thoogh  it  is  hardly  required.  See  Earn  Setoah  SingJi  v.  Nak* 
ehed  Singh,  L  L,  fi.,  IV  All,  261 ;  Salima  Bibi  Y.  Sheikh  Muham- 
mad, L  L.  B.,  XVllI  All,  131,  at  page  139. 

Even  if  *'  cause  of  action  '*  is  taken  in  a  limited  sense  so  as 
to  includo  only  the  facts  constituting  the  infringement  of  the 
right,  but  not  necessarily  those  conntituting  the  right  itselfi 
as  was  held  with  reference  to  Section  26  of  the  Code  in  Hara' 
moni  Dassi,  ^c,  v.  Eati  Cham  Ohowdhry,  I.  L,  B,,  XXII  Oalc,,  833, 
the  plaintiffs  are  clearly  entitled  to  bring  a  joint  suit  as  the 
same  wrongful  act  of  the  defendants  infringes  their  righti  in 
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the  property  in  dispute  whether  those  rights  are  joint  or  dffi- 
tinct.  This  case  is  another  authority  in  support  of  the  pro* 
cedurc  which  plaintiffs  have  adopted. 

In  our  opinion  therefore  the  second  contention  is  wholly 
untenable. 

The  fourth  point  dealing  as  it  does  with  the  cause  of  ac- 
tion of  the  plaintiffs  may  also  be  conveniently  decided  before  the 
other  questions  are  taken  up.  The  objection  under  Section 
43,  Civil  Procedure  Code,  related  to  house  property  inasmuch 
as  it  was  not  sued  iox  when  the  previous  litigation  against 
Nidhan  Singh  took  place.  It  is  clear,  however,  that  the  previ- 
ous suits  were  for  declaratory  decrees,  and  it  was  clearly  ruled 
in  the  Lahore  case  in  1869  that  plaintiffs  were  not  entitled 
to  possession.  Their  right  to  possession  in  fact  could 
not  have  accrued  in  the  life-time  of  the  widows  who  were  enti- 
tled to  hold  for  life.  Taking  the  definition  of  "  cause  of  action  '* 
in  Cooke  v.  Oill^  it  is  obvious  that  the  plaintiffs*  cause  of  action  in 
this  suit  is  quite  different,  and  the  same  result  would  follow  if 
the  expression  is  taken  in  the  limited  sense  it  is  held  to  be  used 
in  Section  26,  Civil  Procedure  Code.  The  Full  Bench  case  quot- 
ed from  the  4th  volume  of  the  Allahabad  series  is  also  in  favour 
of  this  view,  which  can  be  supported  by  numerous  authorities 
if  required.  This  point  must  also  be  decided  against  the 
appellants. 

As  regards  the  plea  of  limitation  numerous  decisions  have 
been  quoted  to  show  that  a  trespasser  holding  adversely  to  the 
widow  in  possession  for  more  than  twelve  years  bars  also  the 
rights  of  the  reversioners,  and  it  is  contended  that  Nidhan  Singh 
held  adversely  to  the  widows,  particularly  after  the  failure  of 
the  plaintiffs  to  carry  out  execution  of  the  decree  granted  in 
their  favour  by  tho  Lahore  Court  in  1869.  We  have  no  hesi- 
tation in  holding  that  none  of  these  cases  apply.  It  is  absolutely 
clear  on  the  facts  that  the  widows,  including  Mussammat  Bup 
Kanr,  strongly  favoured  Nidhan  Singh,  and  wished  to  give  him 
the  status  of  a  legitimate  son  of  Attar  Singh.  He  was  bom 
after  Attar  Singh.  How  did  he  get  entry  in  respect  of  Mussam- 
mat Hem  Kaur's  share  unless  with  her  consent.  Mnssammtt 
Bup  Kauris  action  in  1856  and  1868  shows  that  she  did  her 
best  to  put  Nidhan  Singh  in  possession,  and  so  do  the  gifts  in 
favour  of  the  defendants  by  Mussammat  Chand  Kaur.  The 
case  is  if  possible  stronger  in  favour  of  the  reversioners  than 
No.  74,  Punjab  Record,  1895.  It  was  repeatedly  held  by  the 
Courts,  both  at  Hoshiarpur  and  Lahore,  that  Nidhan  Singh  or 
his  sons  had  not,  nor  could  have  adverse  possession  against  the 
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widows,  and  this  view  is  correct  even  if  it  is  not  conclusive 
against  tbe  defendants.  The  solitary  finding  of  Mr.  Brandreth 
in  respect  of  the  third  share  of  the  Hoshiarpar  property,  which 
is  not  in  dispute  in  this  suit,  has  no  bearing  on  the  case.  We 
find  therefore  that  the  claim  is  not  barred  by  time. 

As  regards  compensation  there  is  no  proof  worth  the  name 
that  any  substantial  improvements  were  really  made  by  Nidhan 
Singh  or  the  defendants  from  his  or  their  private  funds.  He 
is  not  shown  to  have  possessed  any  sufficient  funds  of  his  own 
which  would  have  been  applied  for  this  purpose,  while  through- 
out life  be  lived  on  friendly  terms  with  the  widows  who  were  the 
owners  of  the  property  for  life,  and  had  pensions  of  considerable 
amounts  from  Government.  The  defendants  have  made  out  no 
claim  for  compensation  on  the  score  of  improvements,  nor  can 
they  be  held  to  have  acted  bond  fide  under  the  circumstances 
if  they  have  made  any.  The  finding  of  the  lower  Court  must 
be  upheld  on  this  point  also. 

Tbe  appeal  is  dismissed  with  costs. 

Appeal  diimxssed. 

No.  92. 

Before  Mr.  Justice  Eeid  and  Mr.  Justice  Anderson. 

nR.  G.  0'QORMAN,—(Pliintipp), -PETITIONER, 

Versus 


HivisioN  Bids. 


MAHTAB  SINGH,— (Dbfendant),-^RESPONDENT. 

Case  No.  746  of  1898. 

Document^  construetion  of—Promistory  note  or  acknowledgment  of  liahiWy 
— Suit  based  on  document  stamped  with  anna  stamp — Admritsihility  of  docu- 
ment in  evidence-^Bight   of  plaintiff  to  fall   hack  on  original  consideration — 
Svidejica  Act^  1872,  Section  diStamp  Act,  1879,  Section  34. 

Plaintiff  in  his  plaint  alleged  that  "  on  the  l7tU  Jnne  1897  defendant 
**  raiaed  Bb.  500,  cash,  at  Lahore  and  wrote  the  promissory  note.  He  agreed 
"  to  repay  the  money  by  monthly  instalments  of  Bs.  100,  and  farther  agreed 
"  to  pay  Ee.  1  per  cent,  per  mensem  as  interest,"  that  demand  for  payment 
had  been  made,  and  that  the  cause  of  action  arose  on  the  expiry  of  the 
period  for  the  payment  of  each  instalment,  the  snit  being  filed  on  the 
14th  October  1897  for  three  instalments  and  interest  as  above  stated.  The 
docnment  referred  to  had  affixed  to  it  an  anna  stamp,  and  was  in  the  follow- 
ing tamifl  : — *'  Received  from  Mr.  E.  G.,  Superintendent,  Punjab  Dairy,  the 
*'  snm  of  Bs.  500  only,  as  advance,  repayable  by  instalments  of  one  hundred 
"  per  month,  and  to  bear  interest  at  Rs.  12  per  cent.— 17th  June  1897."  It 
was  signed  by  the  defendant. 

Tbe  first  Court  dismissed  the  suit  on  the  ground  that  the  docume  nt 
upon  which  it  was  based  was  a  promissory  note,  payable  otherwise  than  on 
demand,  and,  being  insufficiently  stamped  as  such,  could  not,  under 
Saction  84  of  tho  Stamp  Act,  1879,  be  admitted  in  •vidino^for  aoyporpost; 
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even  on  payment  of  a  penalty,  in  a  civil  aait.  Plaindff  applied  for  revision 
of  this  order,  and  it  was  contended  on  his  behalf  that  the  documetit  bore  a 
dnal  character,  as  a  promissory  note  and  as  an  admission  of  liability,  and 
was  admissible  in  evidence  as  an  acknowledgmeot.  It  was  farther  contend- 
ed that  the  Bs.  500  were  made  ap  of  advances  for  milk  made  at  various 
times,  and  that  plaintiff  was  in  any  event  entitled  to  fall  back  upon  the 
ori^nal  consideration  of  the  contract. 

Heldy  that  the  docnment  upon  which  plaintiff  based  his  suit  was  a  pro- 
missory note,  payable  otherwise  than  on  demand,  and,  being  insnffioiently 
stamped  as  snob,  conld  not,  under  Section  34  of  the  Stamp  Act,  he  received 
in  evidence  or  acted  upon  in  a  civil  snit. 

Held,  further,  that  plaintiff  was  not  entitled  to  aver  against  his  plaint 
or  to  amend  his  plaint  in  such  a  manner  as  to  sue  on  the  original  con- 
sideration. 

H$ldf  also,  that  from  the  frame  of  the  suit  it  was  dear  that  the 
document  saed  on  embodied  the  pontraot  between  plaintiff  and  defendant, 
and  was  the  contract  oat  of  which  defendant's  liability  arose,  and  that 
under  Section  91  of  the  Evidence  Act,  the  docnment  was  the  best  evidence 
of  the  contract,  and  no  other  evidence  of  the  terms  thereof  could  be  given. 

Petition  for  revision  of  the  order  of  Lala  Narain  Das^  Judge,  Stnall 
Cause  Court,  Lahore,  dated  14/fe  January  1898. 

Herbert,  for  petitioner. 

Ishwar  Das,  for  respondent. 

The  jadgment  of  the  Court  was  delivered  by 
27ih  Fehy.  1899.  Ebid,  J.— The  plaintiff  filed  a  snit  on  the  following  docu- 

ment : — 

*' Received  from  Mr.  K  Goodwin,  Superintendent,  Punjab 
Dairy,  the  sum  of  rupees  five  hundred  (Rs.  500)  only  as 
advance,  repayable  by  instalments  of  one  hundred  per  month, 
and  to  bear  interest  at  Rs.  12  per  cent.  1 7th  June  1897  ;  "  signed 
by  the  defendant,  and  bearing  a  one-anna  adhesive  stamp.  The 
claim  was  for  Rs.  315,  three  instalments  and  interest. 

The  Court  below  dismissed  the  suit,  holding  the  document 
to  bo  a  promissory  note,  payable  otherwise  than  on  demand. 
^  As  such  the  stamp  was  insufficient,  and  the  document  could  not, 

nnder  Section  34.  of  the  Stamp  Act  (I  of  1879),  be  admitted  in 
evidence  for  any  purpose,  even  on  payment  of  a  penalty,  in  a 
civil  suit.  For  the  plaintiff-petitioner  it  is  contended  that  the 
docnment  bears  a  dual  character,  as  a  promissory  note  and  as 
an  admission  of  liability,  and  that  it  is  admissible  in  evidence 
as  an  acknowledgment. 

Reliance  is  placed  for  either  side  on  (1)  Kanhaya  Lai  v. 
Biowell,  L  L.  B.,  Ill  All,  581 ;  (2)  42  Punjab  Record,  J895 ;  (3) 
BeabhaddT  FanadY.  Mahatt^a  of  Btbioy  I.  L,  fi^X  AO.,  351; 
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<4)  Hira  Lai  ▼.  Data  Dm,  J.  I.  B.,  IV  All,  135 ;  (5)  Oolab  Ohmni 
.  MmmarM  v.  Thakurani  Mohok^om  Kooare$y  L  L.  fi.,  Ill  Oate., 
314;  and  (6)  Fakh  Ohand  Ear  Chand  v.  Kuan,!.  L.  £.,  XVIIt 
Bom.,  614 

In  the  first  case  qaoted  the  suit  was  based  on  acconnt  books, 
and  it  was  alleged  that  the  defendant  had  given  the  following 
document  to  the  plaintifE  *'  Agra,  14th  November  J  877.  Dne  to 
Kanhaya  Lai,  cloth  merchant,  the  snm  of  Rs.  200  only,  to  be 
paid  next  Janaary  1878,"  which  was  relied  on  as  an  acknow- 
ledgment. A  majority  of  a  Fall  Bench  of  the  Allahabad  Conrt 
held  that  the  document  though  not  admissible  in  evidence  as  a 
promissory  note  in  proof  of  a  promise  to  pay,  by  reanon  of  being 
stamped  only  with  a  one-anna  stamp,  was,  nevertheless,  admis- 
sible as  a  memorandum  in  proof  of  an  acknowledgment  of  a 
debt.  The  question  referred  to  the  Court  was  simply  whether 
the  docnment  was  admissible  in  evidence.  The  suit  was  not 
based  on  the  instrument. 

In  the  second  case  quoted  the  suit  was  based  on  a  docnment 
which  was  held  to  be  a  promissory  note,  insufficiently  stamped. 
It  was  further  held  that  the  document  could  not  be  admitted  or 
acted  upon,  and  that  the  plaintifiE's  case  disclosed  no  cause  of 
action  upon  which  the  suit  could  proceed  after  the  document 
had  been  rejected  and  put  out  of  consideration.  The  judgment 
proceeded  '^  Where  there  is  no  previous  transaction  of  loan,  and 
"  the  promissory  note  is  gi^ren  in  return  for  a  loan  of  money  or 
"  in  payment  of  moveables  purchased,  the  sole  question  appears 
"  to  be^  does  the  promissory  note  represent  the  terms  of  the 
"  contract  reduced  to  writing,  or  was  there  some  other  contract 
"  which  the  plaintiff  can  fall  back  upon,  alleging  that  the  pro- 
<<  missory  note  was  given  merely  as  a  collateral  security  for 

"  the  payment  of  the  debt  ? To  apply  the  language 

'*  of  Garth,  C.  J.,  in  the  leading  case  on  the  subject.  Sheikh 
"  Ahhar  v.  Slieikh  Khan,  L  L.  B.,  VII  Cale.,  260,  the  deposit 
"  was  made  upon  the  terms  contained  in  the  note,  and  no  other. 
"  In  such  a  case  the  note  is  the  only  contract  between  the 
<<  parties,  and  if,  for  want  of  a  proper  stamp,  the  note  is  not 
"  admissible  in  evidence  the  creditor  must  lose  his  money.*' 
In  the  third  case  qaoted  it  was  held  that  the  unstamped  note 
tendered  in  evidence  did  not  embody  the  contract  between  the 
plaintiff  and  the  defendant,  and  could  not  therefore  be  con- 
sidered as  the  contract,  out  of  which  the  defendant's  Itabiiitj 
aiose,  and  it  was  consequently  held  that  it  was  open  to  tiie 
plaintiff  to  prove  the  verbal  contract,  «.e,  to  prove  what  the  . 
consideration  for  the  note  was,  in  the  ^ame  way  as  if  he  had 
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l6n£  m^onej  or  delivered  goods  to  tbe  defendant.  In  the  fonrtli 
cas6  qnoied  it  was  held  that  the  existence  of  an  insafficientlj 
stamped  promissory  note  for  the  balance  of  a  sam  due  on  a 
pledge  of  moveable  property,  the  note  having  been  executed  as 
consideration  for  the  retarn  of  the  property  by  the  creditor  did 
not  bar  a  suit  for  the  balance.  In  the  6fth  case  qaoted  it  was 
held  that  the  existence  of  an  unstamped  promissory  note  did  not 
prevent  the  lender  of  money  from  recovering  on  the  origioai 
consideration,  if  the  pleadings  were  properly  framed  for  that 
purpose,  and  that  the  great  power  given  by  the  Code  of  Civil 
Procedure  of  raising  the  trae  issues  between  the  parties 
prevented  the  question  of  pleading  having  much  importance. 
A  distinction  was  drawn  between  cases  in  which  the  plaintiff 
did  and  did  not  seek  to  give  independent  evidence  of  the  con- 
sideration, audit  was  apparently  conceded  that  where  a  plain- 
tiff sued  on  an  unstamped  promissory  note  alone,  without 
giving  any  independent  evidence  of  consideration,  he  must 
fail. 

In  the  sixth  case  quoted  a  suit  was  filed  for  money  due  for 
goods  purchased  from  time  to  time  by  the  defendant,  for  which 
he  had  struck  a  balance  in  his  own  writing :  this  balanee  was 
unstamped,  and  therefore  incapable  of  being  acted  upon  as  an 
acknowledgment  of  a  particular  sum  being  due,  but  it  was  held 
that  the  suit  differed  from  one  brought  on  an  insufficiently 
stamped  hundi,  and  that  the  balance  strnck  might  be  used  for 
the  collateral  purpose  of  showing  an  acknowledgment  of  an 
existing  liability  in  respect  of  goods  sold .  Chenbasapa  v.  Lakshman 
Ram  Ohandfa,  I,  L.  R.,  XVIll  Bnm.,  369,  in  which  it  was  held 
that  a  hundi  was  acted  upon  where  a  decree  was  passed  on  it, 
whether  its  execution  was  admitted  or  proved,  and  that  owing 
to  the  langaage  of  the  Stamp  Act  a  Court  could  not  give  effect 
to  an  insufficiently  stamped  hundi  in  cither  case,  was  distin- 
guished. 

In  Radhakant  Shah  v.  Abhoy  Churn  MiUar,  I.  L.  /?.,  VIII  Gale, 
721,  Garth,  C.  J.,  referred  to  VII  Calc,  260  (supra),  saying— 
*'  Of  course,  if  the  consideration  for  the  Hill  had  been  an  inde- 
'*  pendent  cause  of  action,  complete  in  itself  before  the  bill  was 
"  given,' the  appellant's  argument  would  have  been  well  founded. 
"  But  here  it  is  stated  in  the  plaint,  and  it  is  evidently  the  fact, 
**  that  the  Bs.  500  which  was  the  consideration  of  tbe  bill,  was 
**  advanced  by  the  plaintiffs  to  the  defendants  upon  this  particu- 
**  lar  bill,  find  as  the  bill  itself  is  the  best  evidence  of  the  terms 
<«  upon  which  the  advance  was  made,  the  plaintiffs  could  not 
"  •stabliBh' theit  cMe  wltbtmt  proving  the  bill."  ^^         •   ■ 
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In  Valiappa  v.  I^uhammad  Khasinij  I.  L,  i?.,  V  Mad,^  166,  it 
was.  h^ld,  where  the  plaintiff  brought  a  suit  ugainst  the  defen- 
dant, the  drawer  of  a  hjindi,  to  recover  a  jbalance  dae  thereon, 
that  the  salt  was  broaght  on  the  hundiy  and  not  to  recover  the  « 
consideration,  and  that  the  plaintiff  conld  recover  only  on  tlie 
hundi  which  was  insufficiently  stamped  and  .on  pioduction  was 
obviously  incapable  of  being  acted. on,  the  result  being  that  the 
suit  necessarily  failed. 

The  first  paragraph  of  the  plaint  in  the  present  suit  runs  as 
follows :— '*  On  the  17th  June  1897  the  defebdant  raised  Els.  600 
.  "cash  at  Lahore,  and  wrote  the  promissory  note.  He  agreed  to 
"  repay  the  money  by  monthly  instalments  of  Rs.  ItX),  and 
**  further  agreed  to  pay  Re,  1  per  cent,  per  mensem  as  interest." 
The  second  paragraph  alleged  demand,  and  stated  that  the  cause 
of  action  arose  on  the  expiry  of  the  period  for  tho  payment  of 
each  instalment,  and  the  suit  was  filed,  on  the  14th  October  1897, 
for  three  instalments  and  interest  as  above  stated.  At  the 
hearing  it  was  stated  by  the  plain  tiff- petitioner's  pleader  that 
the  sum  of  Rs.  500  was  made  up  of  advances  for  milk  made 
at  various  times.  We  do  not  think  that  he  can  be  allowed  to 
aver  against  his  plaint,  or  to  amend  his  plaint  in  such  a  manner 
as  to  sue  on  the  original  consideration. 

The  document  sued  on  embodied  the  contract  between  the 
plaintiff  and  the  defendant,  and  is  the  contract  out  of  which  the 
defendant's  liability  arose.  This  is  clear  from  the  frame  of  the 
suit,  the  claim  being  for  the  instalments  due  at  the  date  of  the 
suit,  and  ncJt  for  the  whole  sum  due  at  the  date  of  tho  execution 
of  the  document. 

Whatever  may  have  been  tho  original  consideration,  the 
contract  for  payment  by  monthly  instalments  was  effected  by 
the  docunaent  which  is  the  best  evidence  of  the  contract,  and, 
under  Section  9)  of  the  Evidence  Act,  no  other  evidence  of  the 
.terms  of  the  contract  can  be  given.  Section  34  of  the  Stamp 
Act  is  a  bar  to  the  document,  which  is  an  insufficiently  stamped 
promissory  note,  being  received  in  evidence  or  acted  upon,  and 
the  Court  below  rightly  dismissed  the  suit  based  on  it. 

The  application  for  revision  is  dismissed  with  costs. 

Application  di$vtie$0dr 
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No.  93. 
Befon  Mr.  Jwiict  Gordon  Walker  and  Mr.  Ju$tie§  Anderson. 

!SADHU,—(Dbfikdakt),— APPELLANT, 
Vir$u8 
MISRI,-(Plaikxiff),— RESPONDENT. 
Case  No.  1127  of  1896. 
Cu9tin^8uct§i9ion — Abandonment  o/wordly  a#aiV«— ^oisains. 

A  Ivoad  disfeinctioD  is  to  be  drawn  as  regards  the  powers  of  inheritiog 
property  between  faqin  or  members  of  a  religions  order  who  have,  and 
those  who  have  not,  entirely  renounced  the  world,  the  latter  dtti  not 
being  disqnslified  from  sncoession  in  their  natural  families. 

In  a  case  where  it  appeared  that  the  plaintiif  tbongh  he  left  his  Tillage 
and  joined  a  religions  order  (GoBsaint)^  had  not  renonnoed  the  world  bat,  on 
the  oontrazy,  was  the  father  of  three  children  who  appeared  to  be  grown 
up,  held,  that  plaintiff  had  never  reached  the  stage  of  complete  asceticism 
which  wonld  disqnalify  him  from  inheritance,  and  that  he  was  entitled  to 
sQcceed  to  the  estate  of  his  nephew  in  preference  to  the  defendant,  who,  if 
a  relation  at  all,  was  a  distant  one. 

Further  appeal  from  the  ordir  of  8.  OUjfford^  Esquire^  Divisional 
Judge,  Delhi  Division,  dated  ZOth  June  1896. 

Bozdon,  for  appellant. 

Madan  Gh)pal,  for  respondent. 

The  judgment  of  the  Conrt  was  delivered  by 
2Znd  FAy.  1899.  Gordon  Walker,  J.— As  regards  the  question  of  the  identity 

of  plaintiff  with  Misrl,  the  uncle  of  Wazira,  there  seems  to  ns  to 
be  no  room  for  doabt,  and  we  accept  the  concarrent  finding  of 
the  lower  Coarts  on  this  point.  The  evidence  of  this  is  com- 
plete. 

Next  as  regards  the  question  of  eastern  it  ia  pointed  out  to 
ns  that  no  question  of  abandonment  by  Misri,  plaintiff^  arises. 
He  was  joint  owner  with  his  nephew,  Wazira ;  and  even  taking 
it  that  he  lost  his  rights  as  a  co-sharer  with  Wazira,  the  ques- 
tion now  is  whether  he  is  entitled  to  succeed  as  heir  of  Wazira. 
It  is  clear  that  he  is,  unless  he  is  incapable  of  inheritance  or 
disqualified. 

"By  abandoning  worldy  affairs  and  entering  a  striotlj 
"  religious  or  ascetic  order  a  person  becomes  civilly  dead,  and 
"  forfeits  his  right  of  inheritance  "  (Battigan*s  Digest,  para.  30). 
This  expression  of  the  general  custom  in  the  matter  is  support- 
ed by  many  other  authorities,  and  it  is  clear  that  a  person  who 
•Biers  a  religious  order  may  stop  short  of  asceticism  and  the 
•itiire  abandonment  of  worldly  affiiirs  which  would  disqualify 
him  from  inheriting  property.    If  he  does  bo  stop  short,  tkete 
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is  apparently  no  loss  of  the  right  to  sneceed  to  property.  On 
this  point  see  Mayne's  Bindu  Law  and  Usage  (4th  Edition), 
paras.  546  and  559.  In  the  latter  it  ia  noted  that  the  *'  mere 
''  fact  that  a  person  calls  himself  a  Bairagiy  or  religions  mendi- 
"  cant,  or  indeed  that  he  is  snch,  does  not  of  itself  disentitle 
"him  to  sneceed  to  property."  Reference  may  also  be  made  to 
the  decisions  of  this  Conrt  in  Punjab  Beeord^  Nos.  1  of  1868, 15  of 
1874,  24  of  1880,  and  29  of  1881,  which  fally  snpportthis  Tiew. 
Other  anthorities  on  the  snbjectare  7,  W.  B.,  309,  X  W.  S.,  172, 
XV  W.  fi.,  197.  Also  see  Censns  Reports^  Ibbetson,  p.  386, 
Maclagan,  p- 112—3, 124—5,  the  last  with  special  reference  to 
what  is  meant  by  the  term  Ooaain. 

It  is  clear,  therefore,  that  a  broad  distinction  ia  to  be  drawn, 
as  regards  the  power  of  inheriting  property,  between  faqirs  or 
members  of  a  religions  order  who  have,  and  those  who  hare 
not,  entirely  renounced  the  world,  and  that  the  latter  class  are 
not  disqualified  from  succession  in  their  natural  families.  In 
the  present  inquiry  ten  instances  have  been  quoted  in  which 
Qossains  (the  order  to  which  plaintifE  belonged)  have  succeeded 
to  property  in  the  usual  way.  The  learned  Divisional  Judge 
appears  to  be  in  error  in  stating  that  only  four  such  instances 
have  been  cited. 

We  think  that  the  above  is  the  correct  view  of  the  custom 
rather  than  that  taken  by  the  Divisional  Judge,  vur.,  that  '*  a 
**faqir  on  marriage  ceases  to  belong  to  the  dera  as  unfit  for  the 
*' brotherhood."  No  doubt  there  is  evidence  (see  that  of 
Snjanpuri)  to  the  effect  that  plaintiff  was  turned  out  of  the 
order  because  he  was  not  an  ascetic,  fiut  the  question  rather 
is  whether  there  was  on  the  part  of  plaintiff  any  such  complete 
^enunciation  of  the  world  as  would  involve  bis  becoming  civilly 
dead.  It  seems  clear  to  us  that  there  was  not ;  but  that  the 
plaintiff,  though  he  left  his  village  and  joined  a  religious  order, 
did  not  renounce  the  world.  On  the  contrary,  he  is  the  father 
of  three  children  who  appear  to  be  grown  up.  He  never  reached 
the  stage  of  complete  asceticism  (sometimes  apparently  called 
ahdhui)  which  would  disqualify  him  from  inheritance,  and  he  is 
entitled  to  succeed  to  the  estate  of  his  nephew,  Wazira,  in  pre- 
ference to  the  defendant,  Sadhu,  who,  if  a  relation  at  all,  is  a 
distant  one. 

Ab  regards  the  debts  owed  by  the  deceased  and  his  funeral 
espenaes  there  has  been  a  very  full  inquiry,  and  the  findinga  of 
the  lower  Courts  on  these  points  should  be  accepted.  They 
weM  folly  gone  into  in  the  further  inquiry  ordered  by  t)ie 
DiviiioDal  Judge* 
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Tlie  fifth  ground  of  appeal  is  pat  forward  under ^a  misap* 
prehension  and  is  withdrawn.  ^ 

We  think  that  the  appeal  of  the  defendant,  Sadhu,  must 
fail,  and  it  is  dismissed  with  costs. 

Appeal  diimissed. 


No.  94. 

Before  Mr.  Justice  Chatterji  and  Mr.  Jus^ice  Robertson. 
.    KARTAR  SINGB  AND  ANOTHER,— (DfiriNDiNTs),— 
I  APPELLANTS, 

APPitLATl  Bid*.  I  y^^^^^ 

\  MATHAR  SINGH,— (Plaintiff),— RESPONDENT. 

Case  No.  298  of  1896. 

Adoption  of  brother'in-law'B  ion^ Hindu  Lato  or  cuttom — Sikh  Khatrit  of 
Batbalpindi—Burden  of  proof--"  Agricultural  tribe.  " 

One  K.  8.,  a  Sikh  Khatri,  of  the  Bindra  section,  having  adopted  G.  S., 
his  wife's  brother's  son,  plaintifE  sued  for  a  declaration  that  the  adoption 
was  inyaUd  by  onstom  and  would  not  affect  his  reTeraionary  righto.  It 
appeared  that  the  families  of  plaintiff  and  E.  S.  had  held  land  for  at  least 
two  generations,  and  that  the  total  ancestral  land  in  the  possession  of  E.  S. 
was  about  4  ghumaot  6  kanals.  The  lower  Courts  decreed  plaintiff's  claim 
on  the  ground  that  defendants  had  failed  to  prove  that  the  said  adoption 
was  vaMd  by  custom. 

Beldy  that  though  the  primary  rule  of  decision  in  a  suit  of  the  present 
character  is  custom,  there  is  no  necessary  legal  presumption  that  «  parti- 
cular enstom  bearing  on  the  point  in  issue  exists,  Section  6  of  the  Punjab 
liEwa  Act,  1872,  only  canting  on  the  Court  the  duty  of  enquiring  whether  there 
isjiny  such  custom  binding  on  the  parties,  and,  if  there  is,  to  decide  the 
■nit  in  accordancQ  therewith. 

HiW,  further,  that  under  Hindu  Law,  which  was  the  personal  law  of 
the  parties,  the  adoption  in  question  was  perfectly  valid. 

HcW,  therefore,  that  plaintiff  who  was  suing  to  set  aside  an  adoption, 
which  was  valid  by  the  personal  law  of  the  parties,  on  the  ground  that  it 
was  invalid  by  custom,  must  fail  if  the  custom  upon  which  he  relied  was 
not  proved,  and  that  he  was  accordingly  bound  by  the  rules  of  pleading  to 
establish  that  custom  affirmatively. 

Eeld,  further,  that  inasmuch  as  Ehatris  do  not  ordinarily  form  an 
agricultural  but  a  trading  community,  the  usages  of  agricultarists  cannot  be 
presumed  to  apply  to  them,  and  therefore  that  plaintiff  could  not  claim 
the  benefit  of  the  presumption  laid  down  by  the  Full  Bench  in  No.  50, 
Ptttyab  Becord,  1893,  so  as  to  shift  the  burden  of  pn^f  from  himself  to 
defendants.  •      • 

Found,  upon  the  evidence,  that  plaintiff  had  failed  to  proT€k  that  bjr 
custom  among  the  parties  the  adoption  of  a  wife's  brother*!  ma  <wa0 
inyalid. 
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Furthet  appeal  from  th$  order  of  J.  Q.    Af .  Rmnie,  Eequire,  IHvi-^ 
tional  Judge,  Bawalptndi  Division,  dated  24ith  January  1896. 

Ishar  bttS,  for  appellants. 

Beecbey,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Chattbrji,  J.— The  plaintiff  and  defendant,  appellant  1,  lOth  Jany,  1899. 
Kartar  Singh,  are  Sikh  Khatris  of  the  Bindra  section  of  Sukhn  in 
the  Rawalpindi  District.  Plaintiff  is  Kartar  Singh's  brother 
and  has  sued  for  a  declaration  that  the  adoption  of  Gnlab 
Singh,  appellant  2,  by  Kartar  Singh,  is  invalid  by  custom  and 
would  not  affect  his  reversionary  rights.  Appellant  2  belongs 
to  the  Abb  era  section  of  Khatris  and  is  the  son  of  Kartar  Singh's 
wife's  brother.  The  plaint  recites  that  the  adoption  was  made 
by  means  of  a  deed  registered  on  6th  January  1890,  that  muta- 
tion of  names  has  taken  place  in  Gulab  Singh's  name  in  respect 
of  land  belonging  to  Kartar  Singh  without  however  transfer  of 
possession,  and  that  the  land  ns  well  as  all  immoveable  property 
held  by  Kartar  Singh  is  ancestral. 

The  defendants  pleaded  that  the  adoption  took  place  long 
before  the  deed  and  that  the  claim  was  barred  by  time.  They 
further  urged  that  the  adoption  wa9  valid  and  had  been 
acquiesced  in  by  the  plaintiff. 

Issues  were  drawn  covering  all  the  points  in  dispute  on 
the  pleadings. 

The  first  Court  held  the  cbim'  to  be  within  tin^e,  the  adop- 
tion to  be  invalid  by  custom  and  decreed  the  claim.  The 
Divisional  Judge  on  appeal  upheld  these  findings  and  the 
decree  of  the  lower  Court.  The  defendants  appeal,  again 
urging  the  contentions  put  forward  in  the  Coni'ts  below. 

Before  taking  up  the  merits  of  the  appeal  we  may  mention 
that  appellants'  counsel  applied  at  the  hearing  to  have  a 
compromise,  alleged  to  have  been  arrived  at  between  his 
clients  and  the  plaintiff's  authorised  agent  recorded  by  us  and 
the  appeal  disposed  of  in  accordance  therewith.  After  hearing 
the  parties  and  their  counsel  we  rejected  this  application  as  we 
were  of  opinion  that  the  parties  had  not  come  to  any  definite 
agreement. 

As  regards  the  point  of  limitation  we  are  net  prepared 
after  going  through  the  evidence  to  differ  from  the  finding  of 
the  lower  Courts.  That  Gulab  Singh  lived  with  Kartar  Singh 
long  before  1890  and  was  married  by  him  is  well  established 
and  indeed  is  not  disputed.  It  is  also  probable  that  he  was  to 
all  inteiiti  and  purposes  treated  at  a  son,  bat  we  lira  unable  to 
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hold  iQ  the  &ea  of  the  oononrrent  opinions  of  the  learned  Jadges 
below  that  a  regular  and  complete  adoption  took  place  prior  to 
the  execution  of  the  deed.  The  circumstantial  evidence  ia 
conflicting  and  inconclusive.  The  entries  in  the  Hindi  School 
register,  if  perfectly  reliable,  which  is  doubtful,  only  show  that 
Kartar  Singh  called  Oulab  Singh  his  son  at  the  time,  but  this 
does  not  necessarily  mean  a  completed  adoption  and  is  consistent 
with  a  contemplated  one.  There  was  relationship  by 
marriage  between  the  two  and  Oulab  Singh  whose  mother 
was  dead  was  no  doubt  very  dear  to  Kartar  Singh's  wife  and 
therefore  treatment  as  a  son  is  not  conclusive.  The  per- 
formance of  the  marriage  of  Gulab  Singh  by  Kartar  Singh  is 
explainable  in  the  same  way  as  well  as  the  tambol  given  by 
plaintiff  assuming  it  is  proved.  The  deed  of  21st  September 
1882,  executed  by  Gulab  Singh  and^  Kartar  Singh  together 
appears  to  indicate  that  an  actual  adoption  had  not  taken 
place  at  the  date  of  that  document,  while  the  weeding  of  the 
promise  made  by  Kartar  Singh  in  favour  of  the  plaintiff  in  the 
deed  of  14th  January  1882  is  somewhat  dubious.  The  lan- 
guage probably  more  readily  admits  of  the  interpretation  put 
on  it  by  the  defendants ;  still  it  is  very  curt  and  the  word 
mutbanna  may  have  been  used  to  denote  a  person  meant  to  be 
but  not  actually  adopted.  The  oral  evidence  has  been  dis- 
believed by  two  Courts,  and  in  the  absence  of  some  tangible 
fact  which  puts  the  adoption  beyond  doubt  we  are  not  disposed 
to  take  a  different  view.  On  the  whole  therefore  we  find  that 
the  adoption  prior  to  1890  is  not  satisfactorily  proved,  and  that 
in  any  case  plaintiff's  knowledge  of  the  fact  is  not  made  out. 
We  therefore  hold  that  the  claim  is  not  barred  by  time. 

The  next  question  is  whether  the  adoption  of  Gulab 
Singh  is  invalid  by  custom.  This  is  the  form  in  which  issue 
should  be  drawn  and  in  our  opinion  the  lower  Courts  were 
wrong  in  throwing  the  onu$  of  proof  of  the  validity  of  the 
adoption  on  the  defendants.  The  primary  rule  of  decision  in  a 
matter  of  this  kind  is  undoubtedly  custom,  but,  as  pointed  oat 
in  No.  U9,  Funfab  Beeord,  1888,  and  No.  60,  Punjab  Record,  1895, 
there  is  no  necessary  legal  presumption  that  a  particular 
custom  bearing  on  the  point  in  issue  exists.  Section  5,  clause 
(a)  of  the  Punjab  Laws  Act,  only  casts  on  the  Court  the  duty 
of  enquiring  whether  there  is  any  such  custom  binding  on  the 
parties  and  if  there  is  to  decide  in  accordance  with  it.  The 
plaintiff  who  is  suing  to  set  aside  the  adoption  and  who  would 
fail  if  the  custom  he  relies  on  invalidating  the  adoption  ia  not 
proved  is  by  the  rules  of  pleading  bound  to  establish  that 
tostom.  It  is  true  that  among  certain  tribesi  mosUj^  land-holding 
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agricultarists,  definite  customs  regarding  adoption  have  been 
ascertained  by  inquiry  and  declared  to  exist  by  previous 
jadgments  of  tbis  Court  In  cases  covered  by  tbese  decisions 
or  wbere  a  definite  rnle  on  the  subject  of'  onus  has  been  laid 
down  by  a  Full  Bench,  the  plaintiff  would  be  relieved  of  the 
burden  of  proof  which  in  the  first  instance  lay  on  him  and 
which  would  then  be  shifted  to  the  defendants.  The  plaintiff 
contends  that  people  of  his  tribe  are  agriculturists  and  that 
the  adoption  of  Gulab  Singh  being  that  of  a  non-agnate  is  to 
be  presumed  to  be  invalid  according  to  the  principle  laid  down 
in  No.  50,  Punjab  Beeord,  1893.  The  Courts  below  have  accepted 
this  contention.  The  first  Court  also  held  that  the  adoption 
was  bad  under  Hindu  Law.  This  however  is  a  clear  mistake 
and  is  due  to  a  misconception  of  the  prohibition  against  the 
adoption  of  a  person  whose  mother  could  not  have  been  married 
by  the  adopter.  Mayne,  Section  123,  Bhattacharjia's  Hindu 
Law,  page  16f^.  Under  Hindu  Law  the  adoption  would  be 
perfectly  valid,  and  it  is  the  plaintifE  who  is  seeking  to  set 
up  a  custom  opposed  to  his  personal  law  who  should  prove  such 
custom.  Nor  are  we  prepared  to  admit  that  the  case  is 
governed  by  No.  60,  Punjab  Record^  1893.  The  parties  are  not 
members  of  an  agricultural  tribe.  They  hold  land  and  may 
have  held  it  for  more  than  one  generation,  but  that  does  not  bring 
them  within  the  category  of  those  to  whom  the  ruling  is  appli- 
cable. Khatris  do  not  ordinarily  form  an  agricultural  but  a  trad- 
ing community,  and  the  usages  of  agriculturists  cannot  be  pre- 
sumed to  apply  to  them ;  see  remarks  on  this  subject  in  No.  122, 
Punjab  Becordf  1893.  This  is  especially  true  of  Khatris  in  the  1 
Rawalpindi  District,  where  by  far  the  great  majority  of  agricul-  1 
tnrists  are  Muhammadans  and  where  the  Khatri  takes  the  place 
of  the  hania  in  South-Eastem  Punjab  in  regard  to  trade  and 
bnsiness  transactions;  Gazetteer,  page  118.  Major  Cracroft's 
first  Settlement  Report,  paragraphs  91  and  323|. 

There  is  no  evidence  on  the  record  showing  the  Khatris  of 
Sakhu  to  be  agriculturists  in  the  sense  the  term  is  applied  to 
Jats  and  Rajputs  for  example.  All  that  is  shown  is  that  plaint- 
ifE and  Kartar  Singh  hold  land  for  at  least  two  generations. 
The  total  ancestral  land  held  by  Kartar  Singh  appears  to  be 
about  4  ghumaoB  5  kanals  7  marlas,  and  it  is  doubtful  whether, 
baling  regard  to  this  circumstance,  the  allegation  of  respond- 
ent's counsel  that  he  has  never  had  any  other  means  of  subsist- 
ence but  the  income  of  his  land  can  be  safely  accepted.  How- 
over  this  may  be,  there  is  nothing  to  show  that  the  parties  be- 
long to  the  class  of  agriculturists  to  whom  No.  60,  Punjab  Beeord, 
1893,  is  applicable,  and  the  presumption  is  to  the  contrary. 
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We  hold,  therefore,  that  plaintiff  cannot  take  the  benefit  of 
that  ruling,  but  is  bound  to  show  aflSrmatively  a  castom 
whereby  the  adoption  of  a  wife's  brother's  son  is  invalid. 

Judged  from  this  starting  point,  plaintiff  cannot  be  said  , 
to  have  proved  his  case.  The  Courts  below  decided  in  his 
favour  because  they  erroneously  threw  the  wiut  of  proving  the 
validity  of  the  adoption  on  the  defendants.  Plaintiff's  oral 
evidence  is  insufficient  to  prove  the  custom,  while  the  witnesses 
for  the  defence  at  least  prove  this  much,  that  adoptions  of  this 
kind  are  not  uncommon  among  Khatris  in  that  part  of  the 
country.  The  record  of  customs  of  the  Rawalpindi  District, 
(see)  answer  to  Question  32  seems  to  indicate  an  extensive  and  * 
unrestricted  power  of  adoption,  and  this  so  far  is  against  the 
plaintiff's  contention  that  the  parties  are  bound  by  the  custom  of 
agriculturists  of  Eastern  Punjab.  We  think  upon  a  considera- 
tion of  the  whole  case  that  the  adoption  of  Gulab  Singh  can- 
not be  presumed  to  be  invalid  by  custom  on  a  priori  grounds,  and 
that  it  has  not  been  proved  to  be  so  by  positive  evidence.  The 
plaintiff's  claim  for  a  declaration  that  it  is  bad  must  accordingly 
fail. 

Respondent's  counsel,  however,  asks  us  to  hold  that  the 
transfer  of  land  by  Kartar  Singh  to  Gulab  Singh  being  an 
alienation  of  ancestral  "property  to  a  non-agnate  is  invalid  even 
though  the  adoption  be  good.  He  refers  to  the  answer  to 
Question  34  in  the  Record  of  Castoms  under  the  head  of  adop- 
tion and  the  agreement  between  plaintiff  and  Kartar  Singh  in 
1880.  We  are  of  opinion,  however,  that  the  suit  is  not  for 
setting  aside  the  alienation,  though  the  fact  was  mentioned  in 
the  plaint.  We  cannot  by  any  means  treat  the  plaint  as 
expressly  or  impliedly  asking  for  this  relief.  The  pleading 
certainly  do  not  show  it,  and  there  was  no  issue  on  the  point. 
We  cannot  therefore  go  into  this  question  without  an  amend- 
ment of  the  plaint  and  a  fresh  issue  and  a  further  inquiry. 
We  do  not  think  a  sufficiently  strong  case  has  been  made  ont 
for  our  granting  such  an  exceptional  indulgence  to  the  plaint ijS 
at  this  stage.  The  plaintiff  will  be  able  to  claim  the  relief, 
if  he  wishes  to  do  so,  when  his  cause  of  action  for  possession  of 
the  land  will  arise  on  Kartar  Singh's  death. 

We  accept  the  appeal  and  dismiss  the  plaintiff's  claim, 
but  as  the  circumstances  are  rather  exceptional  we  leave  tlie 
parties  to  pay  their  own  costs  throughout. 

App9al  aUmoed, 
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No.  95. 

Before  Mr.  Justice  Chatterji  and  Mr,  Juitiee  Boberison. 
HARNAM  SINGH,-(Plaintifp),-APPBLLANT,  j 

Versus  >  Appillats  Sidb. 

MUSSAMMAT  KISHNI  AND  ANOTHER,  -  (Dbfindahts),    ' 
— RESPONDENTS. 
Case  No.  1060  of  1898. 

Custody  of  vjifs^Condvkct  of  husband^^Diseretion  of  Court. 

In  Baits  for  the  caetody  of  the  person  of  a  wife,  the  Court  reqnires  from 
the  hoflband  proof  not  merely  that  he  is  the  husband  of  the  woman,  bat 
also  that  he  has  done  nothing  to  forfeit  his  right  to  sach  speoial  relief  by 
failure  in  his  own  daty  towards  his  wife.  He  has  to  show  not  ooly  that 
he  is  not  estopped  from  exercising  a  olaim  or  privilege,  bat  that  he  has 
done  his  daty  in  the  matter  towards  hia  wife  so  as  to  entitle  him  to  claim 
this  extreme  exercise  of  authority  on  his  behalf. 

Where  it  appeared  that  plaintiffs  wife,  of  whom  custody  was  sought,  had 
some  time  previously  absconded  with  another  man,  against  whom  plaintiff 
instituted  criminal  proceedings  under  Section  498  of  the  Penal  Code, 
vrhich  he  subsequently  compromised  by  divorcing  his  wife,  and  that  the 
'  defendant,  B.  8.,  thereafter  married  the  said  woman  by  i;ar«toa,  held,  that 
ioasmuoh  as  plaintiff  had  done  all  he  could  to  divest  himself  of  oonneo- 
tion  with,  and  responsibility  for,  his  wife,  the  Court  was  not  justified  in 
patting  in  force  the  discretionary  power  vested  in  it  and  giving  plaintiff  a 
decree  for  the  custody  of  his  wife. 

Further  appeal  from  the  order  of  W.  A,  Harris,  Esquire,  Divisional 
Judge,  Umhalla  Division,  dated  \4dh  July  L898. 

Sangam  Lai,  for  appellant. 

Bam  Chander,  for  respondents. 

The  jndgment  of  the  Conrt  was  delivered  bj 

Robertson,  J. — The  plaintilE  in  this  case  sued  for  the  2nd  March  VSISQ. 
custody  of  his  wife,  Mnssammat  Kishni,  whom  he  had  mamed 
by  karewa.  Of  this  fact  there  appears  to  be  no  donbt.  Bat  it 
appears  that  Mnssammat  Kishni  absconded  with  another  man; 
plaintiff  instituted  criminal  proceedings  under  Section  498  and 
then  plaintiff  compromised  matters  by  divorcing  his  wife,  who 
was  thos  taken  away  by  defendant  Ban  Singh,  who,  as  is 
fonnd  by  both  Courts,  has  married  her  by  karewa. 

Before  us  it  was  urged  that  the  object  of  the  compromise 
was  simply  to  save  Ban  Singh  from  punishment,  but  as 
in  order  to  do  this  plaintiff  had  simply  to  drop  the  prosecution 
we  cannot  see  the  force  of  this  argument.  It  is  further  urged 
that  plaintiff  in  view  of  the  personal  law  to  which  he  is 
Bubject  could  not  divorce  his    wife.      Into  this  point    also 
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it  is  not  for  ns  to  go.  We  are  asked  to  exercise  a  jurisdiction 
in  plaintiff's  favonr  the  exercise  of  which  is  discretionary  and 
which  is  always  one  of  grave  consideration,  and  we  have  simply 
to  see  whether,  as  the  case  stands,  we  are  justified  in  taking 
the  strong  step  of  granting  to  plaintiff  an  order  for  the  custody 
of  his  wife,  in  view  of  his  conduct  to  her.  The  principles  which 
are  to  guide  us  are  those  followed  in  No.  6  of  1885.  In  that  case 
a  husband  had  allowed  his  wife  to  go  away  with  another  man 
and  for  nine  years  had  made  no  effort  to  reclaim  her.  It  was 
held  that  either  he  had  made  up  his  mind  to  give  her  up  and 
let  her  go  or  else  grossly  neglected  making  the  exertions  due 
from  him  to  keep  his  wife  safe  in  his  protection,  in  either  of 
which  oases  he  was  entitled  to  no  assistance  from  the  Court. 
In  this  case  no  long  time  has  been  allowed  to  elapse,  but  there 
has  been  a  deliberate  relinquishment  of  his  claim,  an  attempt 
at  divorce,  whether  good  or  bad  in  law,  and  an  acceptance  of 
his  wife's  connection  with  Ran  Singh  which  in  pur  opinion 
disentitles  the  plaintiff  to  any  assistance  at  our  hands.  We  do 
not  think  that  Section  115,  Evidence  Act,  is  so  important  an 
clement  in  the  case  perhaps  as  it  appeared  to  the  lower  Courts. 
The  ground  we  stand  on  is  rather  that  in  the  exercise  of  a 
special  jurisdiction  of  this  kind  involving  the  custody  of  the 
person  of  a  wife  we  require  from  the  husband  not  merely  proof 
that  he  is  the  husband,  but  that  he  has  done  nothing  to  forfeit 
his  right  to  the  special  relief  by  failure  in  his  own  duty  towards 
his  wife.  He  has  to  show  not  merely  that  he  is  not  estopped 
from  exercising  a  claim  or  privilege  but  that  he,  too,  has  done 
his  duty  in  the  matter  towards  his  wife  so  as  to  entitle  him 
to  claim  this  extreme  exercise  of  authority  on  his  behalf.  la 
this  case  we  are  quite  clear  that  he  has  not  fulfilled  these  condi* 
tionSi  that  so  far  as  it  lay  in  his  power  he  abandoned  his  wife 
to  another  man  to  whom  she  is  now  married  by  karewOf  and 
that  he  has  forfeited  his  right  to  the  assistance  of  the  Courts^ 
In  the  criminal  case  brought  by  Hamam  Singh,  present  plain- 
tiff, against  Natha  Singh  and  Ban  Singh  and  Qurdit  Singh, 
Harnam  Singh  put  in  an  application  on  I9th  November  1897  in 
which  he  states  clearly  that  he  has  divorced  Mussammat  Kishni 
(talak),  and  that  Mussammat  Elishni  had  given  up  her  claini 
against  him  for  maintenance  and  property;  that  TTitTtif^-fii 
Singh  and  Mussammat  Kishni  had  now  no  connection  at  all 
with  each  other,  and  that  as  regards  the  defendants  in  that  suit 
he  wished  to  withdraw  the  charge  (ratinama  dela  hun).  Clearly 
therefore  the  plaintiff  had  done  all  he  could  to  divest  himself 
of  connection  with  and  responsibility  for  Iiis  wife^  and  under 
these  circumitances  we  do  not  consider  ourselves^  justified  iq 
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pntting  in  force  the  discretionary  power  vested  in  ns  and  giving 
him  a  decree  for  the  cnstody  of  his  wife. 

We  dismiss  the  appeal  with  costs  accordingly. 

Appeal  dismissed. 


No.  96. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Robertson. 

MAN  SINGH  AND  OTHERS,— (Defendants),— 

APPELLANTS, 

Versus 

DIP  SINGH, -(Plaintiff),— RESPONDENT. 

Case  No.  863  of  1896. 


Appbllate  8idb. 


Pr$^empt%on--Act  IF  of  1872,  S^cHim  12—"  Landovmer  "  and  "  Land- 
holder  " — Parchaser  of  small  plot  of  uncuUurahle  land. 

Plaintiff,  one  of  the  old  proprietary  body  with  a  large  holding,  claimed 
possession  by  pre-emption  of  certain  land  which  had  been  sold  by  one  M. 
to  defendants  by  registered  deed  of  sale.  Defendants  admitted  plaintiff's 
right  to  pre-empt,  bat  pleaded  that  their  rights  of  pre-emption  were  equal 
as  they  also  owned  land  in  the  same  taraf  as  the  land  in  question.  It 
appeared  that  defendants  owned  1  kanal  I4  marlaa  of  land  ghair  mwnkin 
ehajfpar,  that  is  unculturable  pond,  which  they  purchased  for  Bfl.  200.  The 
point  for  decision  was  whether  the  possession  of  this  plot  of  nncolturable 
land  constituted  defendants-vendees  "  landowners  or  landholders  "  with- 
in the  meaning  of  Section  12  (d)  of  Act  lY  of  1872. 

E^ldf  that  defendants  were  not  ''  landowners "  or  **  landholders " 
within  the  meaning  of  the  said  section  so  as  to  be  entitled  to  a  right  of 
pre-emption  equal  to  that  of  plaintiff. 

Ko.l5d,Piit»/a&  Record,  1888, /oUotoed ;  No.  7,  Punjab  B€cord,  1886, 
distinguished. 

Further  appeal  from  the  order  of  Sardar  Ourdial  Singh  Man^  THvi' 
sionaX  Judge^  Feroeepore  Divisiony  dated  17th  July  1896. 

Ishwar  Das,  for  appellants. 

Golak  Nath,  for  respondent. 

The  jndgments  delivered  by  the  learned  Judges  were  as 
follows : — 

Robertson,  J. — In  this  case  one  Dip  Singh  claimed  posses*  27th  Vehy.  1899. 
sion,  by  pre-emption,  of  47  hanala  15  marlas  which  had  been  sold 
by  Misri,  defendant-vendor,  to  defendants  2,  3,  4,  defendants- 
vendees,  by  registered  deed  in  which  the  sale  money  is  entered 
at  Rs.  900.  The  plaintiffs  have  admittedly  a  right  to  pre-empt, 
batdefendant-vendeepleads  that  his  right  is  equal  as  he  also 
owns  land  in  the  same  taraf  (/•  e.)  taraf  adna)  as  the  land  in 
qnattion.    It  appears  that  defendant-vendee  owns  I  kanal  1| 
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marlas  of  land  ghair  mumkin  chappar  that  is  ancultarable  pond, 
not  assessed  to  land  revenue,  and  it  appears  that  defendant- vendee 
porchased  this  land  for  Rs.  200,  which  means  nearly  Bs  1,500  a 
ghumao  =  acre  of  perfectly  useless  land.  The  main  question 
in  this  case  is  whether  the  possession  of  this  1  kanal  1  ^  marlas  of 
nncnltnrable  land  constitutes  defendant- vendee  a  "'  landowner 
or  landholder  "under  Section  12  (d)  of  Act  IV  of  1872.  The 
patwari  states  that  this  possession  gives  defendant-vendee  a 
right  to  culturable  thamilat  or  common  land,  but  it  appears 
from  the  order  of  the  arbitrators  in  partition  proceedings  in 
1875  when  the  whole  village  common  was  partitioned,  that 
everything  which  could  be  cultivated  was  then  partitioned  and 
nothing  left  but  land  which  could  not  be  broken  up.  The  ven- 
dee purchased  the  1  hanal  1^  marla$  on  6th  April  1893  and 
the  land  in  dispute  od  2l8t  April  1894.  It  certainly  appears 
that  the  purchase  of  1  kanal  \\  marlas  of  perfectly  useless 
land  for  a  high  price  could  have  had  only  one  object,  t.  e.  to 
give  the  vendee  a  foothold  in  the  village  from  which  to  resist 
pre-emption  claims  like  the  present. 

Now  it  has  undoubtedly  been  held  that  owners  by  purchase 
may  come  within  the  definition  of  Section  12,  clause  (4)  of  the 
Punjab  Laws  Act  (inter  alia  Punjab  Record,  No.  42  of  1880), 
but  in  those  cases  the  purchaser  had  been  held  to  have  become 
one  of  the  proprietary  body  and  to  have  acquired  rights  as  such. 
In  153  of  1888  Sir  Charles  Roe  laid  down  clearly  the  principles 
which  govern  cases  of  this  class.  He  says  that  Act  IV  of  1872 
makes  the  basis  of  the  right  the  position  of  the  would-be  purchaser 
as  a  member  of  a  compact  body  the  village  community,  and  con- 
fers no  right  on  any  one  else  whatever  may  be  the  extent  of  his 
property,  moveable  or  immoveable.  In  that  case  it  was  held 
that  the  purchase  of  a  small  portion  of  the  village  site — abadi — 
did  not  constitute  the  purchaser  to  be  a  landowner  or  landholder 
under  the  Act.  We  quite  concur  in  this  principle,  which  is  in 
noway  contravened  by  No.  7  of  1896,  in  whioh  the  purchaser  of 
100  bighoi  of  shamtlat  land,  regarding  which  it  was  doubtful 
if  it  could  be  cultivated  and  assessed  to  land  revenue,  was  held 
to  have  a  right  of  pre-emption  against  an  entire  stranger.  Here 
the  plaintiff  is  one  of  the  old  proprietary  body  with  a  consider- 
able holding,  and  the  defendant- vendee  has  to  base  his  right  on 
the  doubtful  purchase  of  a  small  portion  of  an  unoulturable 
pond  or  chappar  carefully  set  aside  as  ghat'r  mumkin  at  parti- 
tion, and  clearly  carrying  with  it,  notwithstanding  the  entry  in 
the  deed,  no  right  to  share  in  *  any  culturable  waste.  We  hold 
that  the  plaintiff  has  clearly  established  a  superior  right  of 
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pre-emption  over  the  defendant-yendee,  and  we  think  that  to 
hold  otherwise  would  be  quite  contrary  to  the  spirit  of  the  Act 
and  the  general  custom  recognized  by  the  Act. 

As  regards  the  issue  of  notice  to  the  plaintiff,  both  the 
lower  Courts  have  concurred  in  finding  that  no  notice  was  in 
fact  served  on  plaintiff,  and  we  see  no  reason  to  differ  from  this 
view.     The  appeal  is  accordingly  dismissed  with  costs. 

Ghatterji,  J. — I  concur.  There  is  no  essential  difference 
between  the  position  of  the  vendee  in  this  case  and  that  of  the 
vendee  in  No.  153,  Punjab  Record,  1888,  who  bought  a  small  plot 
in  the  ahddt.  The  land  is  not  assessed  to  revenue,  and  as  the 
village  is  at  present  constituted  and  under  the  agreement  among 
the  proprietors  is  absolutely  incapable  of  individual  possession 
or  enjoyment.  Its  purchase  therefore  has  not  made  the  vendee 
a  proprietor  or  landowner  in  the  village,  that  is  a  member  of 
the  village  community  any  more  than  the  purchase  in  No.  1 53, 
Punjab  Becordy  1888,  made  the  purchaser  so.  No  doubt  it  is 
possible  that  the  land  may  be  broken  up  for  cultivation  and 
charged  with  revenue.  In  the  same  way  it  is  possible  that 
abadi  land  may  become  attached  to  the  culturable  land  of  the 
village  and  revenue  be  assessed  on  it.  But  we  have  to  decide 
on  existing  facts  and  not  on  bare  possibilities.  It  seems  to 
me  that  if  the  decision  in  No.  153,  Punjab  Hecordy  1888,  is 
correct  under  the  Act,  and  its  correctness  has  not  yet  been 
successfully  challenged,  and  there  is  absolutely  no  doubt  that 
it  lays  down  the  true  principles  which  govern  the  right  of 
pre-emption  in  villages,  the  vendee  in  the  present  instance  is  not 
entitled  to  pre-emption.  No.  7,  Punjab  Recordy  1896,  wa8  a  case 
of  a  quite  different  character. 

Appeal  dtsmiised. 

No.  97. 

Before  Mr,  Justice  Clark,  Chief  Judge,  and  Mr,  Justice  Gordon 

Walker, 

GANDAMAL,— (Plaintiff),— APPELLANT, 

y^sus  VAppillatk  Si  dr. 

THAKAR  MAL  AND  ANOTHER,— (Dbfehdants),— 
RESPONDENTS. 
Case  No.  1190  of  1896. 

Adoption  of  daughter*8  »on^Bindu  Lati; —Banias  of  Jagraon — Burden  of 
proof— Omitsion  to  perform  certain  ceremonieg. 

Plaintiff  saed  for  a  declaration  that  a  deed  of  adoption  whereby  de- 
fendant No.  I,  plaintiff's  brother,  adopted  his  daag^ter's  mm,  was  InmUd, 
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and  would  not  affect  plaintiff's  reveraionary  rights.  Plaintiff  admitted 
the /actum  of  adoption,  but  contended  that  it  was  illegal  by  "law  and 
custom,"  and  was,  moreover,  invalid  owing  to  the  non-performance  of 
certain  necessary  ceremonies.  The  parties  were  hanias  of  Jagraon.  The 
lower  Courts  dealt  with  the  question  as  one  of  custom,  and  dismissed  the 
suit  on  the  ground  that  the  adoption  had  not  been  proved  to  be  invalid  by 
custom  among  the  parties. 

Held,  that  the  parties  being  hania  residents  of  a  town,  of  the  ordinary 
mercantile  class,  were  governed  by  Hindu  Law  and  mot  by  custom,  and  that 
plaintiff  had  failed  to  prove  that  under  Hindu  Law  a  daughter's  son  was 
I  not  a  proper  person  to  be  adopted. 

Held,  further,  that  the /actum  of  adoption  not  being  disputed,  and  the 
daughter's  son  being  a  person  who  might  legally  be  adopted,  the  adoption 
was  not  invalid  on  account  of  the  omission  of  any  particular  ceremony. 

I.  L.  B.,  XVII  AIL,  294,  followed. 

Further  appeal  from  the  order  of  Captain  G.  5,  Mattintiale,  Diti- 
donal  Judge,  Utnballa  Division,  dated  29tk  June  1896. 

Sant  Bam,  for  appellant. 

Lajpat  Bai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by— 

1^  March  1899.  Gordon  Walker,  J. — The  question  at  issue  in  this  case  is 

the  validity  of  the  adoption  by  a  sonless  man  of  his  daughter  s 
son.  Parties  are  haniae  of  the  town  of  Jagraon,  and  plaintiff, 
who  calls  the  adoption  in  question,  is  the  brother  of  defendant 
No.  1  who  made  the  adoption.  The  first  point  that  ought  to  have 
been  considered  by  the  lower  Courts  was  whether  the  case 
was  to  be  decided  by  Hindu  Law  or  not.  The  two  issues 
framed  by  the  first  Court  were  with  regard  to  custom,  and 
both  Courts  have  apparently  dealt  with  the  question  as  one  of 
custom.  In  their  pleadings  both  pai'ties  rely  on  "  law  and 
custom,"  while  defendant  expressly  alleges  that  the  adoption  is 
valid  according  to  Hindu  Law. 

It  seems  to  us  clear  that  the  rule  of  decision  in  this  case  is 
to  be  looked  for  in  the  Hindu  Law,  the  parties  being  6a qui 
residents  of  a  town,  of  the  ordinary  mercantile  class.  There  is 
no  allegation  of  any  custom  or  usage  superseding  the  Hindu 
Law,  the  word  rdtDaJ  being  apparently  used  by  parties  in  a 
loose  way  (ratoajan  wa  kanunan)  so  as  to  cover  the  usage  fol- 
lowed by  the  class  to  which  the  parties^belong,^  not  necessarily 
a  onsiom  apart  from  the  Hindu  Law. 

The  question  of  the  validity  of  the  adoption  amongst  Hin- 
dus of  a  daughter's  son  was  very  fully  considered  in  J.  X.  B., 
XVII  Ally  294.  We  are  prepared  to  accept  the  view  of  the 
majority  of  the  Court  which  decided  that  case,  that  soch  an 
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adoptioQ  is  not  prohibited  amongst  the  three  regenerate  classes, 
**and  that  consequently  the  onus  of  proving  that  such  an 
'*  adoption  is  prohibited  by  usage  is  upon  him  who  alleges  that  it 
*'  is  illegal."  It  is  not,  therefore,  necessary  to  consider  the  other 
authorities  in  detail,  but  reference  may  be  made  to  those  bear- 
ing on  the  point  which  are  quoted  under  para.  87  of'the  5th 
edition  of  Rattigan's  Customwi-y  Lmi\  There  is  a*  distinction  in 
the  matter,  it  will  be  seen,  between  agriculturists  and  non-agri- 
culturists, a  daughter's  son  amongst  the  latter  *'  being  generally 
"  recognized  as  a  proper  person  to  be  adopted." 

In  the  present  inquiry  six  instances  have  been  given  of 
sach  adoptions  in  the  town  of  Jagraon  amongst  hanias^  showing 
that  the  usage  of  the  parties  appears  to  be  in  accordance  with 
the  view  of  the  Hindu  Law  which  we  are  prepared  to  adopt. 

The  factum  of  the  adoption  is  not  denied ;  indeed  it  is 
alleged  by  the  plaintiff,  the  only  question  raised  being  as  to 
its  validity.  l*he  adoption  is  stated  to  have  been  made  from 
the  time  of  the  adopted  son's  birth,  and  it  was  confirmed  by  a 
registered  deed,  dated  15th  November  1890.  Important  facts 
that  may  be  noted  in  the  case  are  that  the  adoptive  father  is 
the  defendant  who  supports  the  adoption,  and  that  at  tho  time 
of  institution  of  the  suit  the  adopted  son  was  nine  years  of  age. 

Some  argument  was  addressed  to  us  with  regard  to  the 
invalidity  of  the  adoption  owing  to  the  omission  of  certain 
ceremonies.  In  7.  L.  R.,  VI  All,,  276,  the  adopted  son  was  a 
brother's  child.  But  in  the  present  case  wo  are  prepared  to 
hold  that  the  fact  of  adoption,  /.e.,  the  sriving  and  the  taking 
of  a  son,  not  being  in  dispute,  and  ths  boy  being  one  who 
might  be  adopted,  the  adoption  would  not  be  invalid  on  account 
of  the  omission  of  any  particular  ceremony. 

For  these  reasons  we  agree  with  the  lower  Courts,  and 
dismiss  tho  appeal  with  costs. 

Appeal  dismissed. 

No.  98. 

Before  Mr.  Justice  Anderson* 

FATEH  KHAN,-(Plaintiff).--APPELLANT,  \ 

Versus  /Affellatb  6id£. 

MUHAMMAD  &  OTHERS,-(Defekdants;,~RESPONDBNTS.) 
Case  No.  1288  of  1898. 

Pre^emption-'Death  of  claimant  pendeuio  lite— Ahaiement  of  suit — Muham. 
madan  Law — Punjab  Laws  Act,  1872,  Section  5. 
The  plaiotiff  io  a  suit  for  pre-emption  died  pendente  lite,  whereupon  his 
iK>Di  were  brought  on  the  record  and  obtained  a  decree.    On  appeal  the 
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Diyisional  Jadge  propria  motu  dismissed  the  suit  on  the  gronnd  that  by 
Mahaniinadan  Law,  which  was  the  personal  law  of  the  parties,  the  death 
of  a  person  who  claimed  pre-emption  caused  the  abatement  of  the  snit. 

Held,  that  under  Section  5  of  the  Punjab  Laws  Act,  1872,  Huham- 
madan  Law,  even  though  the  parties  were  Mnhammadans,  was  inap- 
plicable to  a  claim  for  pre-emption  in  respect  of  agricultural  land, 
and  that  a  suit  for  pre-emption  brought  by  a  landowner  respecting 
village  lands  should  not  be  regarded  as  a  merely  personal  action  which 
must  terminate  on  the  death  of  the  original  plaintiff  and  does  not  sur- 
vive to  his  representatives. 

Further  appeal    from    the    decree   of    Eatt  Muhammad  Aslam. 
0.  M.  G,,  DiviiionalJudge,  Jhelum  Divuion, dated  8lh  Augmt 

1898. 

Lai  Ghand^  for  appellant. 

Harris,  for  respondents. 

Tbe  jadgment  of  the  learned  Jadge  was  as  follows : — 
22nd  Feby.  1899.  Anderson,  J.— In  this  case  Sherun  and  Fateh  Khan,  bodb  of 

Malak  Khan  Mnhammad,  who  died  whilst  prosecating  a  pre- 
emption suit,  were  brought  on  the  record  and  obtained  a  decree. 

This  was  appealed  to  the  Court  of  the  Divisional  Jadge 
of  Jhelam  on  the  merits,  bat  the  learned  Jadge  did  not  go 
into  these,  bat  took  up  a  point  not  raised  in  appeal,  viz., 
that  according  to  Muhammadan  Law,  which  was  applicable  to 
the  parties,  the  death  of  the  person  who  claimed  pre-emption 
caused  abatement  of  suit,  and  he  thereupon  accepted  the  appeal 
and  dismissed  the  suit  as  brought  in  the  name  of  the  sons. 

In  appeal  it  is  urged  that  by  the  provisions  of  Section 
5  of  the  Punjab  Laws  Act,  pre-emption  is  not  one  of 
the  questions  where  the  Muhammadan  Law  can  be  made  the 
rule  of  decision  even  although  the  parties  concerned  be  Mnham- 
madans. I  think  there  is  no  doubt  that  this  contention 
must  be  allowed  to  prevail  and  that  a  suit  for  pre-emption 
brought  by  a  landowner  regarding  village  land  should  not 
be  regarded  as  a  merely  personal  action  which  must  termi- 
nate on  the  death  of  the  original  plaintifl  and  does  not  survive* 
to  his  representatives  who  will  occupy  his.  exact  position  in 
the  village  community.  The  practice  of  the  Courts  has 
boon  to  substitute  parties  in  pre-emption  suits  and  to  con- 
tinue to  hear  pending  suits.  No  objection  was  taken  before  the 
learned  Divisional  Judge  as  to  the  substitution  of  Malak  Khan 
Muhammad's  son  against  law,  nor  was  it  alleged  that  the 
suit  had  abated  on  his  death. 

In  this  view  of  the  case,  after  hearing  counsel,  I  accept  the 
appeal,  reverse  the  order  of   the  Divisional  Judge  as  on    a 
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preliminary  point,  and  remand  the  appeal  for  decision  on  the 
grounds  set  oat  in  memorandnm.  This  order  is  under  Section 
562,  Civil  Procednre  Code.  Costs  of  this  Court  to  be  costs  in 
the  cause  and  to  follow  the  event. 

Appeal  allowed :   cause  remanded. 


No.  99. 

Before  Mr,  Justice  Reid  and  Mr.  Justice  Gordon  Walker, 
MBHB  CHAND,— (Plaintiff),-APPELLANT, 

Versus  ^  Appillatb  Sidf. 

STAD  MUHAMMAD  LATIP  AND  ANOTHER,— 
(Dependants),— RESPONDENTS. 

Case  No.  818  of  1896. 

Joinder  of  parties — Suit  hy  repreBentative  of  deceased  mortgagee,  who  has 
obtained  certificate  under  Act  VII  of  1889 — Necessity  of  impleading  mart- 
gagee'e  other  heira^Act  711  o/1889,  Sections  4, 10. 

Plaintiff  sued  on  the  allegationa  that  in  1883  defendant  No.  1  mortgaged 
two  honees  to  plaintiff's  father  for  Hs.  2,000,  and  agreed  to  pay  interest 
thereon  at  a  speoiftcd  rate,  and  the  principal  on  demand ;  that  plaintiff's 
father  had  died,  and  that  plaintiff  had  obtained  a  certificate,  under  Act  VII 
of  1883,  for  realisation  of  the  debts  due  to  the  deceased,  including  the 
amount  due  on  the  said  mortgage  ;  that  defendant  No.  2  had  purchased  the 
said  houses  in  execution  sale  with  full  knowledge  of  plaintiff's  rights,  and 
was  now  in  possession  thereof,  and  that  defendant  No.  1  despite  demand 
had  failed  to  pay  the  principal  money  or  any  interest  since  Sambat  1945. 
Plaintiff  therefore  prayed  for  recovery  of  a  sum  of  Bs.  8,192  and  costs,  with 
a  lien  on  the  property  mortgaged  and  recoverable  by  auction  sale,  and  that 
defendant  No.  1  be  made  personally  liable  for  the  amount  of  the  decree  and 
f otnre  interest.  For  defendants  it  was  contended  that  the  suit  must  fail 
by  reason  of  the  non- joinder  as  co-plaintiff  of  the  deceased  mortgagee's 
other  son  and  co-heir,  the  latter  being  equally  interested  with  plaintiff  in 
the  mortgage  deed. 

Held,  that  inasmuch  as,  according  to  the  authorities,  the  relief  sought 
in  the  present  suit  could  not  have  been  granted  in  its  entirety  without  a 
certificate  under  Act  VII  of  1889,  the  certificate-holder,  who  represented 
the  estete  qua  the  particular  debt  just  as  fully  as  an  executor  or  adminis- 
trator, was  entitled  to  sue  alone  without  impleading  the  other  heirs  of  the 
deceased  mortgagee. 

Further  appeal  from  the  decree  of  J,  Q,  3/.  BenniCf  Esq,,  Divitional 
Judge,  Lahore  Division^  dated  4th  Itay  1896. 
Lai  Chand,  for  appellant. 
Grey,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Reid,  J, — ^The  summons  issued  to  the  legal  representative    29th  March  1899, 
of  Wall  Ji|  respondent,   who  died  ou  the  10th  January  1897, 
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have  been  retamed  after  service  on  Rajbai  and  Mnssammat 
Jiwaoa  Bai  only.  The  pleader  for  the  appellant,  who  is  pre- 
sent in  Court,  states  that  he  abandons  his  appeal  against  the 
other  representatives  of  Wali  Ji,  in  order  that  the  appeal  may 
proceed. 

The  first  question  for  consideration  is  whether  the  suit  must 
fail  by  reason  of  the  plaintiff's  brother,  equally  interested  with 
him  in  the  mortgage-deed  sued  on,  executed  in  favour  of  their 
father,  not  having  been  joined  as  a  party. 

The  suit  was  against  the  mortgagor  and  purchasers  ot  his 
rights  and  interest,  at  execution  sale,  m  the  property  mortgag* 
ed,  which  consists  of  two  houses. 

The  relief  sought  was  ngainst  the  mortgaged  property  and 
the  person  of  the  mortgagor. 

The  plaintiff-appellant  obtained  a  certilicatc,  under  Act  VII 
of  1889,  for  realisation  of  debts  due  to  his  father,  inclading  the 
amount  due  on  the  mortgage  in  suit. 

The  first  contention  for  him  is  that,  inasmuch  as  he  alone 
was  entitled  to  obtain  decrees  for  debts  due  to  his  father,  and 
acquittance  from  him  would  afford,  under  Section  16  of  the  Act, 
full  indemnity  to  all  debtors  as  regards  all  payments  made  in 
respect  of  such  debts,  he  was  entitled  to  sue  without  joining  his 
brother. 

This  contention  has  force. 

Section  4  of  the  Act  prevents  a  decree  against  a  debtor  of  a 
deceased  person  for  payment  of  his  debt  to  a  person  claiming 
to  be  entitled  to  any  part  of  the  effects  of  the  deceased,  except 
on  the  production  of  inter  alia  a  certificate  under  the  Act 
having  the  debt  specified  therein,  and  Section  16  provides  tiiat 

the  certificate  shall be  conclusive   as   against  the 

persons  owing  such  debt^s,  and    shall afford    full 

indemnity  to  all  such  persons  as  regards  all  payments  made  in 

good  faith  in  respect  of  such  debts to  the  person  to 

whom  the  certificate  was  granted. 

Now  there  can  be  no  doubt  that  payment  of  the  Sum  due  on 
the  mortgage  by  the  mortgagor  to  the  plaintiff  as  certificate- 
holder  would  have  absolved  the  mortgagor  from  liability  to 
any  other  heir  of  the  mortgagee,  and  the  plaintiff's  snit  was 
properly  framed  against  the  mortgagor  and  the  purchasers  of 
the  mortgaged  property. 
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For  the  appellant  reliance  is  placed  on  Janaki  Bailor  Ben 
V.  HaHz  Muhammad  Alt  Khan,  I.  L.  R.,  XIII  Oak.,  47,  and  Faieh 
Okand  V.  Muhammad Bakhsh, J.  L.  R.^XVI  All.  (P.  B.),  259,  for 
'  the  proposition  that  the  relief  sought  conld  not  have  been  de- 
creed without  a  certificate. 

For  the  respondents  reliance  is  placed  on  Bdghu  Nath 
8haha  v.  Poreah  Nath  Pundari,  L  L,  B„  XV  Gale,  54,  Kanchan 
Modi  V.  Baij  Nath  Singh,  L  L.  R.,  XIX  Cole.,  336,  and  Baid  Nath 
Das  V.  Shamanand  Das,  L  L.  E.,  XXII  Calc,  143,  for  the  proposi- 
tion that  a  certificate  was  unnecessary  for  the  parposes  of  this 
Boit,  and  that  a  snit  by  the  certificate-holder  alone  could  not 
Buccecd. 

In  XXII  Cale.,  a  suit  was  filed;  without  a  certificate,  by  the 
heir  of  a  mortgagee  against  the  mortgagor,  and  the  purchasers 
of  the  mortgaged  property.  The  claim  for  recovery  from  the 
person  of  tho  mortgagor  was  dismissed,  and  that  against  the 
mortgaged  property  decreed.  It  was  held  that  tho  absence  of  a 
certificate  was  not  a  bar  to  the  decree  against  the  mortgaged 
property  in  the  hands  of  the  purchaser,  concurring  in  the  dic- 
tnm  in  XV  Calc.,that  the  purchaser  of  mortgaged  property  was 
in  no  sense  a  debtor  to  the  mortgagee,  and  that  a  certificate  was 
only  necessary  where  a  Court  was  asked  to  make  a  personal 
decree  against  a  debtor.  Reference  was  also  made  to  the  XIX 
Calc.  case  in  which  no  personal  decree  was  asked  for  against 
the  mortgagors,  althoagh  they  were  impleaded. 

In  each  of  these  three  cases  tho  XIII  Calc.  ruling  was  dis- 
tinguished on  the  ground  that  a  personal  decree  against  the 
mortgagor  was  asked  for  in  that  suit,  whil^  in  them  the  relief 
sought  was  against  the  mortgaged  pix)perty  only. 

In  XVI  All.  the  ruling  in  XIX  Calc.  was  considered.  The 
relief  sought  included  a  personal  decree  against  the  mortgager, 
and  the  Full  Bench  held  that  money  lent  on  the  security  of  a  mort- 
gage is  a  debt  due  from  the  mortgagor  to  the  mortgagee,  although 
from  the  terms  of  tho  contract  it  may  not  be  recoverable  from 
the  mortgagor  personally,  or  except  by  a  decree  for  sale  of  the 
mortgaged  property,  and  that  Section  4  of  the  Succession  Certi- 
ficate Act  applies  to  suits  for  sale  of  the  mortgaged  property 
nnder  Section  88  of  the  Transfer  of  Property  Act. 

Although  that  Act  does  not  apply  to  this  Province,  the  re- 
lief sought  by  the  plaintiff  was  a  decree  for  money  "  with  a 
"  lien  on  the  property  mortgaged  and  recoverable  by  auction 
''sale/'  80 that  the  ruling  is  applicable. 
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TLe  principle  laid  down  in  Musaammat  BhugohuHy  Kooer 
V.  Bholanath  Thakoor,  VIII  W.  K,  317,  that  the  effect  of 
a  certificate  under  Act  XXVn  of  1860  to  represent  the  estate 
of  the  deceased  is  that  it  is  conclnsive  of  the  representative 
title  against  all  debtors  of  the  deceased,  and  affords  fall  indem- 
nity to  all  debtors  paying  debts  to  the  certificate-holder,  is 
embodied  in  Section  16  .of  the  present  Certificate  Act  above 
quoted. 

Section  267,  Act  X,  1865,  and  Section  88,  Act  V,  1881,  give 
an  executor  or  administrator  the  same  power  to  sue  in  respect  of 
all  causes  of  action  that  survive  the  deceased,  and  to  exercise 
the  same  powers  for  the  recovery  of  debts  due  to  him  at  the 
time  of  his  death  as  the  deceased  had  when  living,  and  Section 
4,  Act  VII,  1889,  places  a  certificate  under  the  Act  on  the  same 
.  footing  as  a  probate  or  letters  of  administration,  as  regards  a 
debt  specified  in  the  certificate. 

We  see  no  reason  why  a  certificat-e-holder  should  not  re- 
present the  estate,  qua  the  particular  debt,  just  as  fully  as  an 
executor  or  administrator,  and,  holding  on  the  authorities 
quoted  that  the  relief  sought  in  this  sait  could  not  have  been 
granted  in  its  entirety  without  a  certificate,  we  hold  that  the 
certificate-holder  could  sue  ^lone  without  impleading  other 
heirs  of  the  deceased  mortgagee. 

The  next  question  for  consideration  is  whether  the  appeal 
has  abated  so  far  as  Rajbai  and  Mussammat  Jiwana  Bai,  le^l 
representatives  of  Wali  Ji,  defendant-respondent,  are  concern- 
ed.   The  appeal  was  filed  on  the  15th  Joly  1896. 

Wali  Ji  died  on  the  10th  January  1897,  and  application 
for  bringing  his  l^al  representatives  on  the  record  was  made 
on  the  16th  February  1898,  the  applicant  alleging  that  he 
became  aware  of  Wali  Ji's  death  in  September  1897.  His 
pleader  alleges  that  the  delay  between  September  and  February 
was  due  to  the  appellant  having  considerable  difficulty  in  dis- 
covering the  legal  representatives,  who  were  in  Bombay.  An 
attempt  was  made  to  induce  us  to  believe  that  Wali  Ji  lived 
at  Bombay  and  died  there,  and  that  the  appellant  was  conse- 
quently unaware  oi.  his  death  until  eight  months  after  its  occor- 
rence,  but  the  appellant  declined,  to  adduce  evidence  on  this 
point,  and  we  are  satisfied  that  Wali  Ji  lived  and  died  at 
Lahore,  and  that  the  delay  in  applying  to  bring  his  legal  re- 
presentatives on  the  recoM  is  absolutely  unaccounted  for  except 
by  laches.  Thcl  appellant  is  a  Mukhtar,  residing  at  Lahore, 
and  must  be  aware  of  the  provisions  of  Sections  368  and  582 
of  the  Code  oi  Civil  Procedure,  and  of  Article  17d  C.  o£  &e 
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second  scbedale  to  the  Limitation  Act,  which  he  ignored,  and 
as  he  has  failed  to  satisfy  ns  that  he  had  sufficient  canse  for 
not  making  the  application  for  substitution*  within  the  period 
prescribed,  his  appeal  abates  as  against  the  legal  representatives 
of  Wali  Ji. 

Although  the  lower  Appellate  Court  dealt  with  the 
question  of  consideration  for  the  appellant's  mortgage,  and 
the  question  of  the  priority  of  the  respondent,  Sayad  Muham- 
mad Latif 's  mortgage,  it  arrived  at  no  de6nite  finding  on  these 
questions,  and  dismissed  the  suit  on  the  ground  that  the 
appellant  could  not  sue  alone. 

This  being  a  preliminary  point,  we  set  aside  the  decree  of 
the  lower  Appellate  Court,  and  remand  the  appeal  for  decision 
of  the  remaining  issues,  under  Section  562  of  the  Code  of 
Civil  Procedure,  as  between  the  appellant  and  the  respoudent, 
Sayad  Muhammad  Latif,  whose  costs  will  be  costs  in  the  cause, 
the  Court- fee  on  the  memorandum  of  appeal  being  refunded. 

We  note  that  no  objection  was  taken  by  counsel  for  the 
respondents  to  the  lower  Appellate  Court's  finding,  that  the 
suit  was  not  barred  by  the  proceedings  in  the  executing  Court. 
The  answering  legal  representatives  of  the  respondent,  Wali  Ji, 
will  be  paid  one  set  of  costs  by  the  appellant. 

Full  Bench. 

No.  100. 

Bejore  Mr,  Justice  Olark,  Chief  Judge,  Mr*  Justice  Beid,  and 

Mr.  Justice  Gordon  Walker. 

ZAFARYAH  KHAN  AND  OTHERS,- (Plaintiffs),— 
APPELLANTS, 

Venus  '   '-   - 

FATTEH  RAM,— (Defendakt),-RBSPONDBNT. 
Case  tfo.  690  of  1896. 

Bc8  jadicata— House  and  land  sold  by  one  deed  of  aale^Suit  in  respect 
of  h0uie-^8ub8eq\ienl  suit  in  respect  ofland^  Finding  in  first  suit  that  deed 
ofsede  was  void,  effect  of,  as  regards  subsequent  suit, 

A.  had  a  decree  against  B.,  and  in  exeontion  thereof  attached  a  honse 
belonging  to  B.,  whereupon  G.  objected  that  B.  hod  conveyed  the  boase 
to  bim  bj  a  deed  of  sale  which  covered  the  house  in  dispute,  and  also  a  bnild- 
lug  site.  The  objection  was  disallowed,  and  G.  was  referred  to  a  suit  which 
he  brought,  and  in  which  it  was  held  that  the  sale  by  B.  to  G.  was  fictitious 
and  in  fraud  of  creditors,  and  was  therefore  invalid.  Subsequently  A.  at* 
tached  the  building  site,  and  G.  again  objected  on  the  same  ground  as  be- 
fore. The  objections  having  been  again  disallowed,  O.  filed  the  present 
imit  to  establish  his  right  to  the  building  site.    The  question  referred  to 
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the  Fall  Betioh  waa  whether  the  decisioa  in  the  first  suit  as  to  the  vftlidtt:^ 
of  the  sal^  was  biodiog  on  the  parties  in  the  second  suit. 

Uald^  by  the  Foil  fiench,  that  though  the  sabject  matter  of  the  second 
suit  was  different,  in  the  sense  that  in  the  one  suit  a  plot  of  land  and  io 
the  other  a  hoose  was  claimed,  yet  the  material  issue,  whether  the  sale 
deed  conveyed  a  title  or  was  fictitious  and  fraudulent,  was  identical  in  both 
suits,  and  that,  therefore,  the  finding  thereon  in  the  first  suit  operated  as 
rea  judicata,  and  precluded  the  issue  which  it  had  decided  being  raised  again 
between  the  same  parties  in  a  subsequent  suit,  the  latter  suit  being  within 
the  jurisdiction  of  the  Court  which  decided  the  prior  suit. 

Furtherappealfrofji  the  decree  €f  S.  Clifford^   E$quife^  IHpUfumal 
Judge,  Delhi  Divinon,  dated  4ilh  April  1896. 

Madan  GopaJ,  for  appellants. 

Grey,  for  respondent. 

The  judgmentH  of  the  learned  Jadgee  of  the  DiTisional 
BeAcb  were  as  follows : — 

16^*  Dee.  1898.  Olaeit,  C.  J.— This  case  was  argned  before  ns  on  12th  and 

14th  December.    Gonnsel  present  as  before . 

Mr.  Madan  Gopal  produced  a  power-of-attomey  purporting 
to  bo  from  plaintiffs  to  Prem  Sukh,  who  had  instructed  Mr. 
Madan  Gopal. 

Mr.  Grey  said  bis  client  had  not  appeared,  but  that  be 
had  telegraphed  that  plaintiffs  had  not,  as  a  matter  of  fact, 
authorized  Prem  Sukh  to  conduct  the  appeal. 

We  examined  a  witness  before  whom  plaintiffs  bad  execut- 
ed and  registered  the  power-of-attomey  in  favour  of  Ram  Sukh, 
and  we  beld  that  Mr.  Madan  Gopal  was  authorised  to  conduct 
tbe  appeal  on  bebalf  of  plaintiffs. 

Tbe  facts  of  the  case  are  fully  stated  in  the  order  of  tbe 
Divisional  Judgei 

It  is  Prem  Sukh  who  is  the  real  plaintiff  in  this  case,  and 
it  will  be  convenient  to  deal  with  him  as  the  plaintiff  in  the  case. 

The  first  question  for  decision  is  whether  this  suit  is  res 
Judicata.  The  following  is  a  brief  genorar  statement  of  the 
facts  as  far  as  they  arc  necessary  for  deciding  this  point. 

On  5th  February  1883  Prem  Sukh  purchased  from  Mus- 
sammat  Nur-ul-Nissa  a  haveU  and  some  sakni  land.  Fatteh 
Ram,  defendant,  had  a  decree  against  her,  and  attached 
tbe  haveli,  Prem  Sukh's  objection  to  the  attachment  was 
disallowed,  and  be  filed  a  suit  to  establish  his  right  to  the 
haveli.  On  the  27th  November  1883  his  suit  was  dismissed, 
it  being  held  that  the  sale  of  the  Iniveli  was  farti   in  fraud  of 
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the  other  creditors  of  Massammat  Nar^ul-Nissa.  In  18M 
Patteh  Ram  attached  the  sakni  land ;  Prem  Snkh  (or  rather  J 
his  vendees,  plaintifis)  objected.  The  objebtion  was  disallowed, 
then  this  sait  was  filed,  and  the  Divisional  Jadge  has  held  that 
the  decision  of  1883  makes  it  reijudiccUa  that  the  whole  sale 
both  of  haveli  and  takni  land  was  farti. 

On  behalf  of  Prem  Snkh  it  is  urged  before  us  that  the 
previous  case  referred  only  to  the  haveli,  and  is  not  res  judicata 
as  regards  the  sakni  land,  and  the  following  anthorities  are 
quoted,  Punjab  Record,  No.  51  of  1894,  L  H.  B.,  XV  Mad.,  264, 
XI  Bom.  355,  XIX  Bom.,  206. 

The  last  case  is  very  similar  to  the  present,  and  the  two 
Judges  who  decided  the  case  took  different  views  on  the  parti- 
cular point  now  under  discussion  : — 

Mr.  J.  Scott  said  :  **  The  matter  directly  and  substantially  in 
*'  issue  now  is  the  right  to  one  piece  of  land,  the  matter  directly 
*'aod  substantially  in  issue  in  the  previous  proceeding  was  the 
**  right  to  another  and  totally  distinct  piece  of  land.  No  doubt 
**  the  evidenoe  used  by  the  plaintiff  in  both  cases  is  the  same,  viz., 
**  deed  of  sale.  But  the  title  to  the  entire  property  was  not  in 
**  question.  The  land  formerly  in  dispute  may  have  been  so  small 
"as  not  to  justify  further  litigation.  The  land  now  in  dispute 
**  is  considerable  in  extent  and  value.  The  question  of  title  to 
"  the  one  may  not  have  been  worth  the  fighting.  Does  acquiesc- 
••  ence  in  the  decision  regarding  the  one  preclude  any  question 
*•  as  regards  the  other  ?  Both  the  spirit  and  the  letter  of  the 
^'  section  are  against  such  an  estoppel.  The  title  to  the  entire 
**  property  was  not  in  question.  Still  less  the  title  to  the  ^ 
**  property  now  in  dispute.  Thus  the  matter  now  in  dispitte 
"  was  not  in  question  in  the  former  proceeding*; .  As  it  was  iwt 
*•  then  in  controversy,  the  defendant  is  not  estopped  from 
"  raising  the  question  now.*' 

Mr.  Justice  Jardine,  on  the  other  hand»  said :  ''  The  sub- 
**  ject  matter  then  in  litigation  was  a  diffierent  piece  of  land 
*^  which  the  present  deed  of  sale  purported  to  convey  to 
*'  plaintiff  along  with  the  piece  of  land  now  in  litigation. 
*^  I  am  of  opinion  that  the  validity  of  that  deed  was  a 
*'  matter  directly  and  substantially  in  issue  between  the 
*'  present  parties  in  the  execution  proceediogs,  48  of  1885, 
**  and  that  the  question  was  heard  and  decided  by  the  sub- 
**  ordinate  Judge  in  that  proceedings." 

The  real  question  therefore  is  whether  the  validity  of  the 
gale  as  a'whqle  was  a  matter  directly  and  substantially  in  issue/^  t 
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in  the  1883  case.  The  issue  fixed  in  that  case  only  concerned 
the  havali,  and  there  was  no  issue  as  to  the  validity  of  the 
deed  oE  sale. 

The  determination  of  the  validity  of  the  deed  of  sale  was 
only  important  as  regards  the  hateliy  and  any  inference  to  be 
drawn  from  that  finding  as  regards  the  $akni  land,  which  was 
not  then  in  dispute,  is  merely  incidental :  I  would  hold  that 
that  suit  only  decided  as  to  the  validity  of  the  sale  of  the 
haveli^  and  left  the  question  of  the  validity  of  the  sale  of  the 
sakni  land  untouched. 

Mr,  Grey  for  Fatteh  Ram  quoted  Law  Report,  12,  /.  -i.,  16, 
I.  L.  E.,  XIII  Bom.,  32,  and  15  T,  A.,  m. 

The  two  former  were  cases  concerning,  respectively,  adop- 
tion and  partition,  where  the  status  of  the  individual  and  of 
the  family  was  concerned.  The  status  most  be  determined  once 
for  all ;  it  cannot  be  split  up,  as  the  property  was  in  this  case. 
These  cases  do  not  seem  to  me  to  be  good  precedents  in  this 
case.  The  last  case  quoted  is  one  of  an  entirely  different  nature 
from  the  present  case.  I  therefore  hold  that  this  claim  to  the 
$akni  land  is  not  res  judicata  by  the  decision  of  1883. 

With  reference  to  the  merits.  The  Divisional  Judge  held 
that  there  was  nothing  to  show  that  the  sale  to  Prem  Sukh  was 
fraudulent,  and  I  agree  with  him.  Mr.  Grey  does  not  deny  that 
Prem  Sukh  was  within  his  rights  in  trying  to  make  an  advan- 
tageous settlement  of  his  debts  at  the  expense  of  other  creditors. 

He  urges  that  plaintiffs  have  no  legal  interest,  and  that  if 
they  have,  the  suit  is  really  one  for  a  declaratory  decree,  and 
that  the  case  is  such  that  the  Court  should  exercise  its  discre- 
tion, and  not  grant  a  decree. 

It  is  probable  enough  that  Prem  Sukh  wanted  to  fight  the 
ease  under  cover  of  plaintiffs,  thinking  that  they  w^ould  bo  in  a 
stronger  position  than  he  was,  but  I  do  not  think  that  that  is  a 
matter  of  much  concern  to  defendant.  If  Prem  Sukh  had 
chosen  to  give  away  his  interests  to  plaintiffs,  defendant  would 
have  had  no  locus  standi  to  object.  If  plaintiffs  are  not  put  in 
any  better  position  than  Prem  Sukh  would  have  held  himself, 
then  defendant  has    no  cause  of  complaint. 

It  is  then  argued  that  sale  of  5th  February  1883,  taken  to- 
gether with  the  contemporaneous  agreements,  amounts  to  no 
more  than  a  conditional  mortgage.  I  have  considered  the  deeds 
carefully,  and  am  unable  to  accept  the  contention. 
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The  sale  was  for  Rs.  1,050,  and  Prem  Sakh's  undertaking 
to  re-convey  was  only  in  case  he  got  his  whole  debt,  amounting 
to  Rs.  1,900,  paid  back  within  a  fixed  time.  It  was  further 
argued  that  the  mortgage  had  been  paid  ofF,  but  absolutely  no 
grounds  for  this  contention  were  advanced.  I  would  accept  the 
appeal,  and  restore  the  decree  of  the  first  Court  with  costs 
throughout  against  Fat t eh  Ram. 

Gordon  Walker,  J. — It   is   with  some  hesitation  that   I     24th  Dec.  1898. 
record  my  inability  to  agree  with  my  learned  colleague  on   the  • 
question  of  res  judicata  involved  in  this  case.     But  the  point  is 
of  some  importance  apart  from  this  particular  case,  and  the 
decision  may  be  a  precedent,  so  that  I  think  it  is  well   that  it 
should  be  decided  authoritatively  by  this  Court. 

To  avoid  confusion  arising  from  the  fact  that  Prem  Snkh  is 
not  in  name  the  plaintiff  in  this  case,  I  will  put  the  question  as 
follows.  A.  has  a  decree  against  B.  and  attaches  in  execution  a 
bouse  belonging  to  B.  C.  objects  that  B.  has  conveyed  the  house 
to  him  by  a  deed  of  sale  which  covers  the  house  in  dispute  and  a 
building  site.  The  objection  is  disallowed,  and  C.  is  referred 
to  a  suit  which  he  brings.  In  that  suit  it  is  held  that  the  sale  by 
B.  to  C.  is  invalid  because  fictitious  and  in  fraud  of  the  creditors 
of  B.  Subsequently  A.  attaches  the  building  site.  C.  objects  on 
the  same  grounds  as  before,  and  is  again  referred  to  a  suit 
which  he  brings,  that  is,  the  present  suit.  Is  the  first  decision 
as  to  the  validity  of  the  sale  binding  on  the  parties  in  the 
second  suit  ?  In  the  case  from  which  my  learned  colleague 
bas  quoted  the  learned  Judges  of  the  Bombay  High  Court 
appear  to  me  to  have  taken  diametrically  opposite  views.  Mr. 
J.  Scott  appears  to  have  held  the  view  that  it  was  merely  a 
matter  of  using  the  same  evidence  (i.e.,  the  deed  of  sale)  in  the 
two  cases  ;  but  I  think  that  the  more  conect  view  was  taken 
by  Mr.  J.  Jardine,  that  the  validity  of  the  deed  was  a  matter 
*' directly  and  substantially  in  issue"  between  the  parties  in 
the  previous  case,  and  that  it  was  heard  and  finally  decided  in 
that  case.  It  does  not  seem  to  me  to  be  material  what  issues 
were  actually  framed  in  the  first  suit.  The  matter  directly 
and  substantially  in  issue  in  both  cases  was  the  sam^,  viz., 
the  validity  of  the  deed  of  sale,  and  this  was  heard  and 
finally  decided  by  the  Court  in  the  first  suit,  the  sale  being 
held  to  be  colorable.  I  do  not  see  how  it  is  possible  to  res- 
strict  the  finding  in  the  first  suit  to  the  property  then  in  di- 
pute,  and  to  hold  that  the  sale  was  then  found  to  be  color- 
able only  as  regards  that.     What  the  Court  found  in  the  first 
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'  '  snit  was  that  the  deed  was  invalid  because  the  transaction 
was  colorable,  and  applying  that  finding  to  the  property  then 
in  dispute,  it  decided  the  case  as  regards  that  property,  though 
the  whole  property  was  not  then  in  dispute.  There  was  none 
the  less  a  final  decision  as  to  the  validity  of  the  deed,  and 
that  qnestion  having  been  put  substantially  in  issue  and  decid- 
ed cannot  now  be  again  put  in  issue  between  the  same  parties. 

Of  the  authorities  quoted  that  referred  to  above  (XIV 
Bom.,  206)  is  the  only  one  really  in  point,  and  the  final 
decision  in  that  case  was  on  ofcher  grounds.  Bat  I  would  refer 
to  the  remarks  by  Mr.  J.  Jardine  jast  following  those  quoted 
by  my ,  learned  colleague.  ''  His  (the  Subordinate  Judge's) 
decision  has  not  been  reversed.  If  that  decision  had  be^n  a 
*  final  cUeition  in   a   suit   as  distinguished  from  this  eoB^cution  pro- 

ceeding  it  would,  in  my  opinion^  have  created  estoppel  by  res  judicata 
according  to  the  authorities  quoted  by  Mr,  Branson,  the  fact 
that  the  present  9uit  relates  to  a  different  piece  of  land  not  being 
a  eir^umstanee  taking  the  decision  out  of  that  rule.''  (Here  follow 
the  authorities.) 

Following  this  opinion   I  am  inclined  to   hold   that  the 
learned    Divisional    Judge    wa^    right    in   deciding  that  the 
decision  of  1883  declaring  the  sale  to  be  colorable  is  binding 
on  the  parties. 
2^th  Dec,  1898.  Clark,  G.  J.— As  my  learned  colleague  differs  from    me 

I  would  suggest  referring  the  case  to  a  Full  Bench  on  the 
question  whether  the  decision  of  1883  makes  it  res  judicata 
that  the  sahni  land  now  claimed  was  not  vividly  sold  to  Prem 
Sukh. 

Gordon  Walker,  J. — I  agree.  Refer. 

The  following  jadgments  were  delivered  by    the  learned 
Judges  who  constituted  the  Full  Bench  : — 

29th  March  1899.  Rbid,  J* — The  facts  are  fully  stated  in  the  jndgment  of 

the  learned  Chief  Judge,  so  far  as  they  affect  the  question 
of  res  judicata,  Dinkar  Ballal  Chakradeo  v.  Hari  Shudhar 
AptSy  L  L,  R,,  XIV  Bom,j  207,  relied  on  by  counsel  on  either 
side  is  not  on  all  fours  with  the  present  appeal,  in  that  the 
previous  proceedings  in  that  case  were  in  execution,  and  no 
snit  was  filed  to  contest  the  order  on  the  objection,  whijoli 
consequently  became  final  nnder  Section  283  of  the  Code  of 
Civil  Procedure.  In  the  present  case  the  plea  of  resjuditata 
is  based  on  the  fact  that  a  suit  was  instituted  by  the  objectoc, 
and  was  diimisted  on  the  ground  th»t  the  sale  under  wkkh 
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he  claimed  was  fictitioas  and  in  fraad  of  oreditors  of  the  judg- 
ment-debtor, an  issne  having  been  framed  on  this  point. 
The  sale-deed  purported  to  convey  the  property  previously 
in  suit  and  the  property  now  in  suit. 

In  the  Bombay  case  Scott,  J.,  held  that  Section  13  of  the 
Code  did  not  bar  the  subsequent  suit,* because  there  was  not 
the  same  subject  matter  in  dispute  in  the  two  proceedings, 
different  plots  of  laud  having  been  claimed  and  the  title 
to  the  plot  subsequently  claimed  not  being  in  dilute 
in  the  former  proceed ing.«?.  For  this  reason  he  held  that  it 
was  unnecessary  to  consider  whether  the  decision  in  a  proceed- 
ing in  execution  affected  a  claim  in  an  independent  suit. 

Jardine,  J.,  relying  on  authority,  including  Pittapur  Baja 
V.  Buchi  Sitayya,  I  L,  E,  VIII  Mail.  (  P.  C.  ).  219,  held  that 
if  the  previous  decision  had  been  a  final  decision  in  a  suit,  as 
distinguished  from  an  execution  proceeding,  it  would  hove 
created  estoppel  by  res  judicata,  the  validity  of  the  deed  which 
purported  to  convey  to  the  plaintiff  both  plots  of  land  being  a 
matter  directly  and  substantially  in  issue  between  the  parties 
in  the  previous  proceeding. 

In  the  Pittapur  Raja's  case,  in  delivering  their  Lordships' 
jadgment,  Sir  Barnes  Peacock  said:  '^  It  is  true  that  the  £or- 
*'  mer  suit  did  not  relate  to  the  same  property  as  that  which  is 
"  the  subject  of  the  present  suit,  but  the  issue  has  been  tried 
''between  them,  by  a  Court  of  competent  jurisdiction,  whether 

'*  Buchi  Tainaya  was  adopted  or  not It  was  eoiateBded 

'*  on  the  part  of  the  plaintiff  that  the  cases  do  not  esitablish  4 

'*  that  an  estoppel  is  binding  unless  the  suit  relates  to  the  same 
"  subject  matter,  but  it  appears  to  their  Lordships  that  tke  cases 

"  which  have  been  referred  to  do  not  establish  that  position 

'^  The  issue  which  was  tried  in  the  former  suit  in  this  case  was 
*' whether  Buchi  Tainaya  was  adopted  by  Niladri  &oi,  and 
"  the  issae  which  the  plaintiff  wishes  to  try  in  the  present  case 
"  is  the  same,  whether  Buchi  Tainaya  was  the  adopted  son  of 
"Niladri  Roi.  Their  Lordships  are  clearly  of  opinion  that 
"  the  issue  which  was  tried  in  the  former  suit  is  the  same  as 
"  that  which  the  plaintiff  wished  to  be  tried  in  this  suit,  and 
"that  the  plaintiff  is  estopped  from  making  the  allegation 
"  which  he  claims  now  to  support." 

In  Ananta  Bala  Oharya  v.  Damodhar  Mahund,  J.  L,  B,,  Xlll 
Binn.j  25,  Birdwood  and  Parsons,  J.  said  :  **  It  cannot  be  held 
'*  that  the  d^ision  regarding    the  agreement  of  partition  and 
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**  on  the  qnestioQ  of  partition  affected  only  the  piece  of  land 
"  then  in  dispute,  and  left  the  defendants  free  to  urge  again, 
'*  in  any  snbseqnent  enit,  that  the  family  was  joint  in  all  other 
**  respects  and  as  to  all  other  property."  In  Musiammot 
Kamini  Dehi  v.  Ashu/osh  Mnkerji,  I.  L.  B.,  XVI  Calc.  (P.  C.) 
103,  Lord  Hobhonse,  in  delivering  their  Lordships'  judgmental, 
said  :  "  The  question  arises  under  the  will  which  contains  a 
"  gift  of  the  residue  of  his  estate  to  a  family  idol  .  .  .  The  sons 
"  of  Madha  Sudon  (the  shebaif  of  the  idol)  of  whom  the  principal 
"  appears  to  have  been  the  present  principal  defendant,  Ashu- 
"  tosh,  complained  that  he  had  made  improperly  a  sale  of  part 
"  of  the  testator *8  property  to  one  Adhur  Chander  Bancap  .... 
"  They  also  made  the  present  plaintiff  and  other  members  of 
"  the  family  parties  to  the  suit,  and  the  suit  was  in  effect  one  for 
"  establishing  the  will  against  everybody  concerned  ....     The 

"  present  plaintiff  appeared  to  defend  that  suit There  wa.<* 

"  not  only  an  issue  as  to  the  genuineness  of  the  will,  but  a  further 
"  issue  whether  or   no  the  plaintiffs   had  any  right  to  have  in- 

"  stituted  the  suit The  present  plaintiff  was  not  satisfied 

"  with  the  decree  (that  the  suit  be  decreed  ;  that  the  will  be 

"  declared  genuine),  and  she  appealed  tq  the  High  Court 

"  which  dismissed  the  appeal  with  costs.  Their  Lordships  take 
"  that  to  be  a  decision  that  the  will  contains  a  gift  of  the  entire 
**  property  to  the  idol,  that  the  members  of  the  family  take  only 
'*  maintenance  from  the  offerings  made  to  the  idol,  and  that  it 
"is  a  valid  and  legal  gift  in  every  respect.  Now  what  is  thi* 
*'  present  suit  ?  The  present  suit  appears  to  their  Lordships  t<> 
"  be  founded  upon  the  total,  or  at  least  the  partial,  invalidity  of 
"  the  will.  The  first  prayer  of  the  plaint  is,  that  upon  a  proper 
"  interpretation  of  the  will  of  the  said  Ram  Komal  Mnkarji  the 
"  Court  will  be  pleased  to  determine  and  settle  those  provisions 
"  which  are  validandlawful  and  those  which  are  illegal  and  invalid 
"  .  .  .  .  She  sueson  the  ground  that  there  is  some  invalidity  some- 
"  where  in  the  will,  and  that  she,  as  heir-at-law,  is  entitled  to  take 
'*  advantage  of  it ...  .  The  case  is  governed  by  Section  13  of  Act 
"  X,  1877,  and  the  question  is  whether  the  point  now  raised  is  a 
"  point  heard  and  determined  by  the  Court  in  1863,  in  a  suit  in 
"which  the  present  plaintiff  was  defendant,  and  the  present 
"defendants  were  plaintiffs.  Their  Lordships'  reasons  have 
"  been  assigned  for  thinking  that  the  question  of  the  invalidity 
"  of  the  will  was  a  point  decided  in  that  suit ;  that  it  was  de- 
"cidcd  that  the  will  was  wholly  valid,  and  passed  the  entire 
"  estate  to  the  idol,  and  that  the  same  question 'cannot  now  be 
«  raised;' 
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In  Mowahaji  v.  Narayan  Dhondhbhat  Pi/re,  I.  L,  JR.,  XI  Bom.^ 
355.  West,  J,,  in  distinguishing  between  a  suit  for  the  forest 
or  waste  lands  attached  to  a  village  and  a  suit  for  the  cultivated 
lands  of  the  same  village  said  :  ''  No  doubt  an  adjudication  or  a 
*'  material  element  of  an  adjudication  between  two  parties  is 
**  generally  res  judicata  between  them  as  to  the  same  question 
*'  arising  between  them  in  a  future  litigation.  The  identity 
*'of  the  question,  however,  may  be  afEected  by  a  difference  of  the 
'*  corpus  or  object  of  the  litigation,  and  also  by  a  difference  of 
"the  alleged  infringement  of  the  right  (causa  peiendi)  as  well 
"as  of  the  right  (jus)  alleged  by  the  plaintiffs,  or  of  the 
"persons  or  the  character  in  which  they  take  part  in  the  litiga- 
"  tion."  His  Lordship  held  that  the  difference  between  the  law 
applicable  to  the  forest  as  waste  and  that  applicable  to  the 
cultivated  lands  constituted  such  a  distinction  that  the  decision 
in  the  prior  case  did  not  necessarily  bar  the  subsequent  suit. 

In  Krishna  Behari  Boy  v.  Buntvari  Lai  Boy,  I.  L,  B,  /.,  Catc. 
(P.  C),  144,  their  Lordships  of  the  Privy  Council  said :  "  By  the 
"  general  law,  where  a  material  issue  has  been  tried  and  deter- 
"  mined  between  the  same  parties  in  a  proper  suit,  and  in  a 
"  competent  Court  as  to  the  status  of  one  of  them  in  relation  to 
"  the  other,  it  cannot  be  again  tried  in  another  suit  between 
"  them,"  and  approved  a  dictum  in  Soorjemonee  Dayeo  v. 
Suddanund  Mohapatler,  XII  B.L.  B,  (P.C.),  304,  that  the  general 
Jaw  relating  to  res  judicata,  founded  on  the  principle  n€mo  debet 
bis  vexari  pro  eddem  causa,  defined  by  Lord  Hardwicke,  in  Gregory 
V.  Molestoorih,  3  Stoyns,  626,  as  preventing  a  question  which  had 
necessarily  been  decided,  in  effect  though  not  in  express  terms, 
between  parties  to  a  suit,  being  raised  as  between  them  in  any 
other  suit  in  any  other  form,  must  bo  applied  in  interpreting 
the  provisions  of  the  Code  of  Civil  Procedure. 

In  Pahlwan  Singh  v.  Bisal  Singh,  J.  L,  B.,  IV  AIL, 
55,  a  suit  was  filed  for  four  instalments  and  interest  due  on  a 
bond,  interest  being  calculated  from  the  date  of  execution.  The 
defendants  pleaded  that  interest  ran  only  from  date  of  default, 
but  the  claim  was  decreed.  In  a  subsequent  suit  for  subsequent 
instalments,  with  interest  from  the  date  of  execution,  it  was 
held  that  the  date  from  which  interest  should  be  calculated 
was  res  judicata.  The  judgment  ran  thus  :  "  The  subject 
"  matter,  in  the  sense  of  the  thing  sued  for,  is,  of  course,  differ- 
*'  ent  in  each  suit,  but  it  is  the  '  matter  in  issue '  not  the  '  subject 
*^  matter '  of  the  suit  that  forms  the  essential  test  of  res  judicata 
^^  in  the  section.     *  Matter  in  issue '  is  defined  as  matter  from 
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"  which,  either  by  itself  or  in  connection  with  other  matter, 
*'  the  existence,  non-existence,  natare  or  extent  of  any  right, 
"  liability  or  disability  asserted  or  denied  in  any  sait  or  pro- 
"  oeeding  necessarily  follows.  (Indian  Evidence  Act,  Section  3.) 
"  In  the  two  suits  of  the  parties  now  before  ns  one  common 
*'  matter  in  issne  was  the  question  of  the  liability  of  the  obligoss 
'*  of  the  bond,  in  regard  to  the  amount  of  interest  secured 
"  thereby.  That  question  was  determined  in  the  previous  suit 
"  and  cannot  be  re-opened  now." 

In  Gkandu  v,  Kunhamed,  I.  L.  E.,  XIV  Mad.,  324,  a  suit 
was  filed  by  certain  members  of  a  family  against  other  members 
for  their  shares  of  certain  property.  One  of  the  defendants 
pleaded  that  a  paraniha,  part  of  the  property  in  suit,  was  imparti- 
ble, and  on  issue  framed  the  paraniha  was  held  to  be  partible. 
In  a  suit  filed  by  the  mortgagee  of  one  of  the  defendants  for 
possession  of  the  mortgagor's  share,  the  plea  was  again  raised  that 
the  paraniha  was  impartible.  The  Court  held  that  the  question 
was  Ti8  judicata, 

la  Shib  Charan  Lai  v.  Baghunath,  /.  L.  E.  XVII  AIL, 
174,  a  suit  was  filed  for  a  declaration  of  the  plaintiff's  right 
to  possession  of  certain  property  as  heir  of  the  last  owner. 
The  suif.  was  dismissed  on  the  ground  that  the  plaintiff  was 
out  of  possession,  and  could  not  obtain  a  declaratory  decree,  but 
the  issue  of  title  was  decided  in  his  favour.  The  plaintiff  then 
sued  for  possession,  and  it  was  held  by  Edge,  G.  J.,  and  Ban- 
ner ji,  J.,  that  the  question  of  title  was  not  res  judicata,  the  finding 
that  the  plaintiff  was  not  in  possession  being  fatal  to  his  suit ; 
and  no  finding  on  the  question  of  title  being  necessary  the 
judgment  proceeded  :  "  For  findings  to  operate  as  res  judicata 
"  they  must  have  been  findings  upon  which  the  decree  or  some 
''  operative  part  of  it  was  made,  and  must  have  been  findings 
"  which  were  necessary  for  the  making  of  the  decree  in  the 
'*  way  in  which  it  or  some  operative  part  of  it   was  made,   and 

'*  it  is  the  decree  read  in   the  light  of  such   findings which 

"  finally,  within  the  meaning  of  Section  13,  Act  XIV  of  1882, 
**  decides  the  matter  in  issue,  or  which  might  or  ought  to  have 
**  been  in  issue,  between  the  parties  in  the  suit  (Explanation  II). 
'^  The  result  appears  to  us  to  be  that  a  finding  in  a  judgment  to 
"  operate  as  res  judicata,  the  Court  being  a  Court  of  jurisdiction 
"  competent  to  try  the  subsequent  suit,  must  be  material  and 
'*  necessary  to  support  the  precise  and  particular  ground  or 
'^  grounds  on  which  the  decree  or  some  operative  part  of  it  was 
"  made.    The  finding  of  fact,  to  operate  as  res  judicata,  need  not 
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^'  have  been  the  sole  finding  of  fact  upon  which  the  decree  was 
^*made,  but  it  mast  have  been  amat'erial  and  necessary  finding 
**of  fact,  materia)  and  necessary  in  the  sense  that  the  fact  must 
**  have  been  found  as  it  was  found  in  the  judgment,  and  could 
^*  not  have  been  found  otherwise,  for  the  decree  as  it  was  made 
*'  to  have  been  a  good  result  in  law  from  the  fact  or  facts 
^80  found.  Further,  if  there  were  two  findings  of  fact,  either  of 
*'  which  would  justify  in  law  the  making  of  the  decree  which 
**  was  made,  that  one  of  such  two  findings  of  fact  which  should, 
*'  in  the  logical  sequence  of  necessary  issues,  have  been  first 
^'  found,  and  the  finding  of  which  would  have  rendered  the 
^  other  of  such  two  findings  unnecessary  for  the  making  of  the 
^  decree  which  was  made,  is  the  finding  which  can,  in  our  opinion, 
^operate  as  res  judicata.'' 

In  the  present  suit  the  plaintiffs  claimed  under  the  sale- 
deed,  which  was  set  up  in  the  previous  suit,  having  purchased 
from  the  original  purchaser- plain  tiff.  The  issues  framed  in  the 
previous  suit  were : 

(1).    Was  the  attached  propoi  fy  ^InssammatNur-ul-Nissa's? 

(2).  Were  the  sale  (by  Karam  Bakhsh  as  Mnssammat 
Nur-ul-Nissa's  agent  to  the  plaintiff)  and  mortgage  executed  in 
good  faith  or  in  fraud  of  creditors  ? 

(3).     Was  Karam  Bakhsh  authorised  to  sell  ? 

The  findings  were  that  the  sale  of  the  house  and  land  by 
Mnssammat  Nur-uI-Nissa  in  favour  of  the  plaintiff  was  fictitious, 
And  that  Karam  Bakhsh  merely  executed  the  sale>deed  in  collusion 
with  the  plaintiff  to  defraud  creditors. 

These  findings  were  fatal  to  the  claim,  which  was  based  on  the 
«ale-deed,  and  would  be  fatal  to  the  sabsequerit  suit  based  on  the 
6ame  sale-deed.  The  question  for  consideration  is  whether  the 
genuineness  of  the  sale  is  saved  from  being  roa  judicata  by 
reason  of  the  subject  matter  of  the  previous  suit  having  been  the 
Loose,  and  that  of  the  present  suit  being  tho  land  which  the  sale- 
deed  purported  to  convey. 

It  has  been  contended  for  the  appellant  that  most  of  the 
authorities  quoted  deal  with  status,  and  that  the  question  now 
before  the  Court  arises  out  of  contract  not  oat  of  states. 

On  the  other  hand,  it  has  been  contended  that  the  title  wa« 
in  issue  in  both  suits,  and  that  a  decision  that  the  title  deed  is 
invalid  precludes  any  further  question  of  the  validity  of  the 
title  deed  between  the  same  parties 
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Now  it  appears  to  me  that  the  only  jadgments  deciding* 
statas  which  have  a  ^eater  effect  than  other  judgments  in  bar-* 
ring  a  subsequent  decision  on  the  same  issue  are  thoee  dealt  witb- 
by  Section  41  of  the  Evidence  Act.  These  are  final  judgments, 
orders  or  decrees  of  competent  Courts  in  the  exercise  of  probate, 
matrimonial,  admiralty  or  insolvency  jurisdiction,  and  are  com*- 
monly  known  as  judgments  in  rem^  being  conclusive  "  against  the- 
whole  world  '*  as  to  the  legal  character  or  title  in  question.  AU  • 
other  judgments  are  inter  paries,  and  are  conclusive  only» 
against  specific  parties,  /.e.,  parties  and  privies.  1 

It  appears  to  me  tb  be  immaterial  whether  the  finding  of 
fact  is  that  a  certain  deed  of  partition  was  executed,   or  that  a 
certain  adoption  was  effected,  or  that  a  certain  sale-deed   was  * 
executed  in  good  faith  and  for  consideration,  for   the   purposes* 
of  tho  application   of  the   rule   of  res  Judicata.     If  the    finding 
was,  to  use  t lie  words  of  Edge,  C.  J.,  material  and   necessary   to- 
snpport  the  precise  and  particular  ground  on  which  the   decree 
was  made,  it  operates  dA  res  judicata^  and  precludes   the    issue, 
which  it  decided  being  raised  again  between   the  same   parties 
in  a  subsequent  suit,  provided  the   subsequent   suit   is    within 
the  jurisdiction  of  the  Court  which  decided  the  prior  suit. 

Here  there  is  no  contention  that  the  parties  are  not  iden- 
tical, or  that  tlie  suit  is  not  within  the  jurisdiction  of  the  Court 
which  decided  the  prior  suit. 

To  hold  that  an  attaching  creditor,  in  whose  favour  it  has 
been  held  that  a  deed  of  sale  under  which  an  objector  claimed 
does  not  convey  a  title,  may  be  put  to  the  trouble  and   expense 
of  having  the  same  question  decided  in  a  suit  instituted  against  ' 
him  by  the  same    party  in    the  same  Court,    for   another    part 
of   the   property    which   tho  sale-deed    purported    to   convey,  . 
appears  to  me  a   violation   of  the   rule  nemo   debet   Lis  vexatir  . 
The  subject  matter    of  the  second  suit  may  be  different  in  the 
sense  that  in  the  one  suit  a   plot    of   land  and  in  the  other  a 
house  was  claimed,   but  the  material  issue,   whether  the  sale-  . 
deed  set  up  conveyed   a  title  or   was  fictitious   and  frandu-', 
lent  is  identical.     An   adverse    aecision  on  this   issue  would 
conclude  the  plaintiffs'  suit,  and  would  obviate  the   necessc^ity 
of  deciding  any  other  issue. 

For  these  reasons  1  would  dismiss  the  appeal  and  dismiss 
the  suit,  holding  it  to  be  barred  by  Section  13,  Act  XIV  of  1S82, 
and  order  the  appellant  to  pay  his  own  and  the  respondent's 
costs  in  all  Courts. 
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Clabk,    0.   J.    (Gordon   Walker,    J.,    concurring).— On  29th  March  1899. 
fnrtlier  consideration  and  after  carefully   weighing  Mr.  Jostice 
Beid's  jadgment  I  think   the  better  view  is  that   the  validity 
of  the  sale  as  a  whole  was  a  matter  directly  and  substantially 
in  issue  in  the  1883  case,  and  that  the  question  is  7es  judicata. 

The  authorities  have  been  fully  discussed  by  my  learned 
ooUeague,  and  I  have  nothing  further  to  add. 

The  appeal  is  therefore  dismissed  with  costs. 

Ajfpeal  dismissed. 
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No.  1. 

Before  Sir  Charles  Roe,  KL,  Chief  Judge,  and  Mr.  Justice 

Reid. 

MUSSAMMATTABAN,-(AccusED)— PETITIONER, 

Versus  ^  fisrisioN  Side. 

QUEEN-EMPRBSS,— RESPONDENT. 

Case  No.  2389  of  1897. 

Criminal  Procedure  Code,  1882,  Seciiona  337,  339,  43G,  537— Tandar  of 
pardon  to  accomplice— Sessions  Judge  withdrawing  pardon  and  committing 
aecomplieefor  trial — AtUhority  of  Magistrate  to  tender  pardon. 

Two  women  were  suspected  of  the  morder  of  one  K.  8.,  and  it 
appeared  from  the  record  that  a  Magistrate  of  the  Ist  class  tendered  a 
pardon  (which  was  accepted)  to  one  of  them,  Mnssammat  T.,  before  the 
case  was  chalaned  to  him  bj  the  Police,  and  committed  the  other,  Mossam- 
mat  D.,  to  the  Sessions  Coort  for  trial  on  a  charge  of  murder.  Mnssammat 
T.  gaye  evidence  as  a  witness  against  Mnssammat  D.,  both  before  the 
committing  Magistrate  and  in  the  Court  of  Sessions.  The  Sessions 
Judge,  in  acquitting  Mnssammat  D.,  directed  the  withdrawal  vf  Mussam- 
mat  T,*B  pardon,  which  he  also  found  to  have  been  given  without  proper 
antboritj,  and  her  commitment  for  trial  on  a  charge  of  murder. 
Mossammat  T.  applied  to  the  Chief  Court  to  set  this  order  aside. 

Beldj  that  the  order  of  the  Sessions  Judge  must  be  regarded  as 
one  under  Section  436  of  the  Criminal  Procedure  Code,  for,  although 
there  had  as  yet  been  no  formal  discharge  of  Mnssammat  T.,  yet,  as  she 
bad  been  ordered  to  be  placed  on  bail  by  tho  Magistrate  as  required  by 
Section  337  of  tho  Code,  she  must  be  regarded  as  an  accused  person  till 
the  close  of  the  trial  of  Mussammat  D.,  when  there  would  necessarily  be 
cither  a  formal  order  for  her  discharge  or  for  her  commitment  for  trial, 
And  it  was  then  competent  for  the  Sessions  Judge,  if  he  thought  proper 
to  direct,  under  Section  486,  her  commitment  without  waiting  for  a 
Magistrate  to  formally,  and  in  the  opinion  of  the  Sessions  Judge  impro- 
perly, discharge  her. 

Section  339,  Criminal  Procedure  Code,  makes  no  provision  for  the 
mode  in  which  a  pardon  is  to  be  withdrawn,  and  the  Magistrate  or  Court 
who  could  have  placed  tho  person  accepting  the  pardon  on  his  trial  in 
the  first  instance,  is  competent  to  do  so  notwithstanding  the  pardon,  if 
such  Magistrate  or  Court  considers  that  the  conditions  of  the  pardon 
have  not  been  fulfilled.  When  the  person  holding  the  pardon  is  placed 
on  hia  trial,  h«  will  first  plead  his  pardon,  and  if  he  proves  that  it  waa 
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in  fact  granted,  be  will  be  entitled  to  an  acquittal  unless  tbe  prosecntioo 
pioyea  that  (1)  the  accnsed  has  wilfnllj  concealed  material  facts,  or  (2) 
has  given  false  evidence. 

When  a  pardon  has  been  tendered  and  accepted  in  good  faith,  the 
fact  that  the  Magistrate  had  no  power  to  tender  such  pardon  is  a  defect 
expressly  cored  by  Section  537  of  the  Code. 

PetiHon  for  revinon  of  the  order  of  Kasi  Muhammad  Ailam, 
O.M.O.^  8e8$ion8  Judge,  Lahore  Division^  dated  \8th  August 
1897. 
The  jndgment  of  the  Court  was  delivered  by 

2l$t  Jany.  1898.  Bob,  C.  J. — From  the  order  of  the  Sessions  Jadge  it  ap- 

pears that  two  women,  Mnssammat  Dewan  and  Mnssammat 
Taban,  were  suspected  of  the  murder  of  one  Kharak  Singh  by 
administering  to  him  arsenic ;  that  a  pardon  was  tendered  to 
and  accepted  by  Mnssammat  Taban  under  Section  337,  Crim- 
inal Procedure  Code,  and  she  gave  evidence  as  a  witness 
against  Mnssammat  Dewan  both  before  the  committing 
Magistrate  and  in  the  Court  of  Sessions.  The  Sessions  Judge, 
in  acquitting  Mnssammat  Dewan,  has  directed  the  withdrawal 
of  Mnssammat  Taban's  pardon,  which  he  also  finds  to  hare 
been  given  without  proper  authority,  and  her  commitment  for 
trial  on  a  charge  of  murder.  Mnssammat  Taban  applies  to 
this  Court  to  set  aside  this  order. 

We  think  that  the  order  of  the  Sessions  Judge  should  be 
looked  on  as  one  under  Section  436,  Criminal  Procedure  Code,— 
that  is  as  one  ordering  the  commitment  of  a  person  who  has  been 
improperly  discharged  by  a  Magistrate.  It  is  true  that  there 
has  as  yet  been  no  formal  discharge  of  Mnssammat  Taban,  but 
she  was  ordered  to  be  placed  on  bail  by  the  Magistrate  as 
required  by  Section  337,  Criminal  Procedure  Code,  and  she 
must  be  regarded  as  in  the  position  of  an  accused  person  down 
to  the  conclusion  of  the  trial  of  Mussammat  Dewan.  At 
the  close  of  that  trial,  there  would  necessarily  be  either 
a  formal  order  for  her  discharge  or  for  her  commitment  for 
trial.  And  it  appears  to  us  that  if  the  Sessions  Judge  thought 
she  ought  to  be  committed  for  trial,  he  could,  under  Section 
436,  Criminal  Procedure  Code,  have  directed  this  witiioot 
waiting  for  a  Magistrate  to  formally,  and  in  the  opinion  of  the 
Sessions  Judge  improperly,  discharge  her. 

SeotioB  339  makes  no  provision  for  the  mode  in  which  » 
pardon  is  to  be  withdrawn,  and  the  reason  no  doubt  is  that  no 
special  provision  is  necessary.  The  Magistrate  or  Court  who 
could  have  placqd  the  person  accepting  the  pardon  on  his 
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trial  in  the  first  iDstance  is  competent  to  do  so  notwitlistaiid- 
iog  ilio  pardon,  if  tho  Magistrate  oi^  Oonrt  considers  tbat  the 
conditions  of  the  pardon  have  not  been  f  alfilled.  When  the 
person  holding  the  pardon  is  placed  on  his  trial,  he  will  first 
plead  his  pardon.  If  he  proves  that  it  was  in  fact  grantedi 
then  the  prosecntion  will  have  to  show  that  (1)  the  accused 
has  wilfnllj  concealed  material  facts,  or  (2)  given  false 
evidence.  If  the  prosecntion  fails  to  do  this,  the  accused 
would  be  entitled  to  an  acquittal. 

We  think  we  should  be  justified  in  interfering  on  Revision 
with  an  order  directing  the  trial  of  an  accused  person  holding 
a  pardon  if  there  is  no  good  prima  faeie  proof  that  tho 
conditions  of  the  pardon  have  been  broken. 

In  the  present  case  we  may  first  briefly  dispose  of  the 
objection  put  forward  by  the  Sessions  Judge  that  the  pardon 
itself  was  irregular,  as  Mr.  Abbott,  the  Magistrate  who  granted 
it,  had  no  power  to  do  so.  Mr.  Abbott  was  a  Magistrate  of  the 
first  class  in  charge  of  the  Kasur  Sub- Division,  and  he  even- 
tually committed  the  case  for  trial.  It  is  true  that  he 
tendered  the  pardon  before  the  case  was  **  chalaned  '*  to  him 
by  the  Police,  and  it  does  not  appear  that  he  was  specially 
authorized  by  the  District  Magistrate  to  tender  the  pardon. 
It  is  probable  that  Mr.  Abbott  was  enquiring  into  the  case 
before  it  was  "  chalaned  '*  to  him  by  the  Police  (see  Punjab 
Becord  So,  3  of  1877,  Criminal),  but  it  is  not  necessary 
for  us  to  enquire  further  into  the  facts,  as  there  can  be  no  doubt 
that  the  pardon  was  tendered  and  accepted  in  good  faith, 
and  even  if  Mr.  Abbott  had  no  power  to  make  the  tender,  the 
defect  is  expressly  cured  by  Section  537,  Criminal  Procedure 
Code. 

As  to  whether  there  is  prima  facie  proof  that  Mussammat 
Taban  has  (1)  wilfully  kept  back  the  truth,  or  (2)  given  false 
evidenoe,  the  finding  of  the  Sessions  Judge  apparently  is  not 
that  she  has  wilfully  concealed  anything,  but  that  she  has 
given  false  evidence  by  stating  that  Bahadar  was  present 
when  she  and  Mussammat  Dewan  were  grinding  and  mixing  the 
arsenic,  whereas  she  originally  stated  only  that  he  was  present 
when  Mussammat  Dewan  gave  the  "  khir  "  to  Kharak  Singh. 
The  Sessions  Judge  considers  that  the  addition  was  made  in 
order  to  strengthen  the  case  against  Mussammat  Dewan.  This 
maybe  so,  but  the  Sessions  Judge  is  mistaken  in  saying 
that  there  is  a  discrepancy  between  her  owii  and  Bahadar'fi 
statements  on  the  point  before  the  committing  Magistrate  and 
at  the  trial.    The  record  shows  thai  on  both  iweaiions  Wtb 
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Mnssammat  Taban  and  Bahadar  stated  that  the  latter  was 
present  at  the  mixing  or  kneading.  The  statement  may  very 
probably  be  false,  and  the  fact  that  it  was  not  made  in  an 
original  statement  to  the  Police,  or  elsewhere,  would  be  a  good 
reason  for  distrusting  it.  But  it  certainly  cannot  be  said  that 
there  is  actual  proof  that  it  is  false.  And  even  if  it  were 
proved,  we  should  hesitate  to  allow  the  accused  to  be  placed  on 
her  trial  for  murder  merely  because  she  had  at  the  instiga- 
tion of  the  Police  made  a  slight  addition  to  her  first  statement, 
in  order  to  strengthen  the  case  for  the  prosecution. 

We,  therefore,  set  aside  the  order  directing  that  Mussam- 
mat  Taban  be  committed  for  trial  and  order  her  discharge. 

Appltration  aUawed. 

No.  2. 

Before  Mr,  Justice  Frizelle, 
AJMALSHAH,— (Accused),— PETITIONER, 
RiTisioN  Side.  ^  Versus 

QUEEN-EMPRESS,-RESPONDENT. 
Case  No.  2779  of  1897. 

Criminal  Procedure  Code,  1882,  Section  110— 5ecunty  for  good  beKanour 
^General  reputation — 

For  a  man  to  have  a  bad  general  repntation  it  is  not  neoeaaaiy  that 
•  there  ahoald  be  no  one  to  give  him  a  good  character,  bnt  it  is  neoeHUj 
that  the  evidence  shoold  be  bo  strong  as  to  leave  no  donbt  what  a  man's 
general  repnte  is.  When,  therefore,  as  good  witnesses  come  forward  to 
state  that  a  man's  reputation  is  good  as  those  who  state  the  oootrarj,  it 
oannot  be  said  that  his  reputation  is  bad,  unless  there  is  something  to 
corroborate  the  witnesses  against  him. 

No.  2,  Punjab  Record,  1897,  Criminal,  essplained, 

Feiiiion  for  revision  of  the  order  of  Oaptain  P.   8.  M.  Burlton, 
District  Magistrate,  Jhang,  dated  Sth  September  1897. 

Oertel,  for  petitioner. 

Sinclair,  Government  Advocate,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows : — 
5tt  teiy.  1898.  Frizelle,  J.— I  think  I  cannot  help  revising  the  order  in 

this  case  and  Alam  Sher's.  Petitioner  has  been  found  to  be 
an  habitual  receiver  of  stolen  property  on  evidence  of  general 
repute.  On  considering  that  evidence  and  the  evidence  for 
the  defence,  I  do  not  think  that  it  is  proved  that  he  is  bj 
general  repute  an  habitual  receiver  of  stolen  property.  Thei« 
is,  in  my  opinion,  far  better  evidence  that  this  is  not  hii 
reputation  than   that  it  is.    The  evidence    against  him  is 
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largely  that  of  persons  admitted  to  bo  Lis  oaomies.  The  chief 
witnesses  against  him  now  were  the  ohief  witnesses  against 
him  when  he  was  charged  with  being  an  habitual  offender  and 
acquitted  in  1896.  He  was  acquitted  then  on  the  ground  that 
the  case  was  gv)fc  up  by  his  enemies,  and  that  he  was  proved 
to  be  am^n  of  good  character.  A  perusal  of  that  judgment  is 
sufficient  to  show  that  it  was  a  very  proper  one,  and  I  do  not 
think  anything  but  fresh  facts  coming  to  light,  or  good  proof 
of  subsequent  crime  being  attributed  to  him,  would  justify  the 
requisition  of  security  so  soon  after  that  order.  A  great 
many  witnesses  have  been  called  to  prove  that  he  bears  a 
good  reputation.  For  a  man  to  have  a  bad  general  reputation, 
of  course  it  is  not  necessary  that  there  should  be  no  one  to 
^ive  him  a  good  character,  and  this  was  not  the  meaning  of  Pun- 
jab Record  No.  2  of  1897.  But  it  is  necessary  that  the  evidence 
should  be  so  strong  as  to  leave  no  doubt  what  a  man's  general 
repute  is.  When  as  good  witnesses  come  forward  to  state  that 
a  man's  reputation  is  good  as  those  who  state  the  contrary,  it 
can  hardly  safely  bo  held  that  that  man's  general  reputation  is 
bad,  unless  there  is  somethinsf  to  c*orrol)orate  the  evidence  of 
the  witnesses  against  him. 

In  the  present  case,  I  think,  the  witnesses  for  the  defence 
are  more  trustworthy  than  those  for  the  prosecution,  as  several 
of  the  latter  are  proved  to  be  influenced  by  enmity,  while  the 
former  include  many  r3>pectable  persons  whoso  evidence  I  do 
not  see  equal  reason  for  distrusting. 

It  is  admitted  that  petitioner  (Ajmal  Shah)  has  never 
been  convicted  of  any  offence,  and  that  no  stolen  property  has 
ever  been  found  with  him.  This  alone  is  sufficient  to  throw 
doubt  on  the  evidence  of  his  being  an  habitual  offender.  The 
only  thing  against  him  is  that  security  was  taken  from  him  in 
1884,  and  again  in  1890,  and  it  should  be  assumed  that  it  was 
rightly  taken  from  him  ;  but  this  is  quite  insufficient  to  prove 
that  he  is  now  an  habitual  offender.  I  neither  believe  that  he 
is  proved  to  be  at  present  an  habitual  receiver  of  stolen  pro- 
perry,  nor  that  he  bears  the  general  repute  of  being  such. 

As  to  A  lam  Sher,  the  case  is  very  much  the  same.  Only 
it  is  on  the  whole  weaker.  He  also  has  never  been  convicted 
or  found  in  possession  of  stolen  property,  and  he  has  never 
been  required  to  give  security.  He  is  a  near  relation  of  Ajmal 
Shah,  and  there  is  every  reason  to  fear  that  he  has  been  pro- 
secuted merely  in  consequence  of  that  relationship.  I  accept 
both  petitions  and  discharge  petitioners  from  their  security. 

Applicaiion  aUowti. 
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Before  Sir  Char  Us  Roe,  Kl.,  Chief  Judge,  and  Mr.  Justice 

Stogdon, 
I  QUEEN-EMPRESS. 

^  Versus 

'  HATERA  AND  OTHERS,— (AccrsED). 

Case  No.  2838  of  1897. 

Criminal  Procedure  Ood0/^1882,  Sections  30,  35,  887,  880— Ofnuiion  by 
District  Magistrate  to  eubmit  sentences  parsed  bi/  Htm  for  confirtnatiofn  h^ 
Seseione  J  wige— Appeal  hy  accused  to  Sessions  Judge --Procedure — Dietrict 
Magistrate  atwhose  instance  pardon  was  tendered  to  approvers  trying  case 
himself^Penal  Code,  Section  395. 

The  District  Magiatrate  of  Gorgaoo,  with  enhaDoed  powers  uoder 
Section  80  of  the  Oriminal  Procedure  Code,  charged  certain  persons  with 
three  separate  o£fences  of  daooitj,  and  tried  them  for  the  same  at  one 
trial.  He  oonvioted  foar  of  the  aoonsed,  and  passed  on  them  aggregate 
sentences  of  5,  7,  7  and  5  years,  respectively,  but  overlooked  the  fact 
that,  under  Section  85  of  the  Code,  such  sentences  were  single  sentences 
reqniriug  confirmation  of  the  Sessions  Judge,  and  did  not  submit  them  for 
confirmation.  The  accused  appealed  to  the  Sessions  Judge,  who  sub- 
mitted the  files  to  the  Chief  Court,  with  a  recommendation  that  the  con- 
victions should  be  quashed  on  the  revision  side,  and  the  District  Magis- 
trate directed  to  commit  the  accused  to  the  Sessions.  The  prindpAi 
ground  for  the  reoommendatiou  wa<9  that  the  District  Magistrate,  having 
tendered  a  pardon  to  two  'approvers.tand  having  examined  them,  was,  bj 
the  last  paragraph  of  Section  3^7  of  the  Code,  incapacitated  from  tryiog 
the  case  himself.  It  appeared  that  the  pardons  were  tendered  to  the 
approvers  by  a  Magistrate  of  the  1st  class  at  the  instance,  or  with  the 
sanction,  of  the  District  Magistrate,  and  that  the  approvers  were  examined 
by  the  former  Magistrate,  and  were  subsequently  examined  by  the  District 
Magistrate  in  the  course  of  the  trial. 

Held,  that  tlie  omission  by  the  District  Magistrate  to  duly  submit  the 
sentences  for  confirmation  could  not  operate  to  change  the  course  of 
appeal,  and  that  the  Sessions  Judge,  on  having ,^t he  cases  brought  to  his 
notice  through  the  medium  of  an  appeal,  should  have  proceeded  to  exercise 
his  confirmatory  jurisdiction  under  Section  880  of  the  Code,  whereupon 
the  appeals  would  have  lain  to  the  Chief  Court  under  Section  406. 

Held  further,  that  the  provisions  of  Section  337  oflthe  Code  must  be 
construed  strictly,  and  that  the  disqualification  created  by  the  last  pais* 
graph  applies  only  to  that  Magistrate  before  whom  the  suspected  person  is 
brought  face  to  face,  and  who  attempts  to  induce  bim  by  promise  of  par- 
don to  make  a  full  and.true  disclosure,  the  examination  referred  to  in  the 
■aid  paragraph  being  the  one  made  on  the  tender  of  the  pardon  and  direct- 
ly resulting  from  it,  and  no  t  the  examination  of  the  approvers  in  the 
o0Bn»  of  Um  tmL 
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Case  iuhmitted  for  orden  by  S,  Clifford,  Esquire,  Sessions  Judge, 
Delhi  Division. 
Sinclair,  Government  Advocate,  for  respondent. 
The  order  of  the  Oonrt  was  as  follows  : — 

Stogdon,  J.— The  Magistrate  of    the    Gnrgaon   District,   Uth  Fehy  1898. 
with  enhanced  powers  under  Section  30,  Criminal   Procednre 
Code,  charged  Batera,  Kaada,  Mirza,  Sukhram,  Alfu,  Shitabi 
and  Nanga  with  three  separate  offences  of  dacoity  at  (1)  Piao 
Kasanli,  (2)  Danwapnr,  and  (3)  Saltanpnr,  nnder  Section  395, 
Indian  Penal  Code,  and  tried  them  for  the  same  at  one  trial. 
He  passed  npon  Batera,   Kauda,   Mirza  and  Alfu  aggregate 
sentences  of  6,  7,  7  and  6  years,  respectively,  but  overlooked 
the  fact  that  under  Section  35,  Criminal  Procedure  Code,  such 
sentences  were  single  sentences  requiring  confirmation  of  the 
Sessions  Judge,  and  did  not  submit  them  for  confirmation.     The 
convicts  appealed  to  the  Sessions  Judge,  who  submitted  the 
files  to  this  Court  with  a  recommendation  that  the  convictions 
should  be  quashed  on  the  revision  side,  and  the  District  Magis- 
trate directed  to  commit  the  accused   to  the  Sessions.    The 
principal  ground  for  the  recommendation  is  that  the  District 
Magistrate  having    tendered   a  pardon     to   Har  Chand  and 
Hamida,  and  having  examined  them,  was,  by  the  last  paragraph 
of  Section  337,  Criminal  Procedure  Code,  incapacitated  from 
trying  the  case  himself.     It  was  contended  before  the  Sessions 
Judge  that  the  appeals  all  lay  to  bis  Court,    because  the    Dis- 
trict Magistrate  did  not  pass   the  sentences  subject    to  its 
confirmation,  and  the  accused  were  nndergoing  imprisonment 
nnder  his  sentences,  but  an  omission  on  the  part  of  the  District 
Magistrate  to  comply  with  the  clear  provisions  of  the  law  and 
to  submit  the  sentences  for  confirmation  cannot  operate  to 
change  the  course  of  appeal.     We  consider  that  the  Sessions 
Judge,  on  having  the  cases  brought  to  his  notice  through  the 
medium  of  an  appeal,  should  have  proceeded  to  exercise  his 
confirmatory  jurisdiction  under  Section  380,  Criminal  Proced- 
ure Code.    All  appeals  in   the  case  would  then  have  lain  to 
this  Court  under  the  provisions  of  Section  408,  but,  as  matters 
8tand,  they  cannot  be  presented  because  the  case  has  not  been 
disposed  of  by  the  Court  of  Session. 

It  appears  that  pardons  were  tendered  to  Har  Chand  and 
Hamida  by  Rai  Lachhman  Das,  a  1st  class  Magistrate,  at  the 
instance,  or  as  the  Magistrate  expresses  it,  with  the  sanction, 
of  the  Diitrict  Magistrate,  and  that  they  were  examined 
by  Eai  Laohlunan  Das.    We  think  that  tte  provisioDB  of 
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Section  337,  Criminal  Procedure  Code,  must  be  constnied 
strictly,  and  that  the  disqualification  created  by  the  last  para- 
graph applies  only  to  that  Magistrate  before  whom  the  anspect- 
ed  person  is  brought  face  to  face,  and  who  attempts  to  induce 
him  by  promise  of  pardon  to  make  a  full  and  true  dis- 
closure. Such  Magistrate  to  a  certain  extent  assumes  the 
functions  of  a  police  officer,  and  identifies  himself  with  the 
prosecution,  and  it  was  doubtless  on  that  account  that  it  was 
considered  proper  to  disqualify  him  from  trying  the  case.  As 
regards  the  examination,  we  think  that  a  distinction  may  be 
drawn  between  the  examination  made  by  the  pardon-tendering 
Magistrate,  which  is  equivalent  to  a  police  examination,  and 
that  made  by  the  Magistrate  trjing  the  case,  and  we  do  not 
think  that  the  examination  of  the  approvers  made  by  the 
District  Magistrate  in  the  course  of  the  trial  is  one  of  the 
nature  i*eferred  to  in  the  last  para,  of  Section  337.  That 
examination  appears  to  be  the  one  made  on  the  tender  of 
pardon,  and  directly  resulting  from  it. 

For  the  above  reasons  we  cannot  accede  to  the  recommenda- 
tion of  the  Sessions  Judge,  and  we  return  the  cases  to  him,  and 
request  that  he  will  dispose  of  such  sentences  as  require  con- 
firmation under  Section  380,  Criminal  Procedure  Code,  and 
thereafter  submit  the  appeals  for  the  orders  of  this  Court. 
This  order  governs  also  the  trial  of  the  Burhia  Kamalpur  and 
Main  Batauri  dacoity  cases  (Chalan  No.  2),  in  which  sentences 
requiring  confirmation  were  passed  on  Alfu  and  Bat  era. 

In  the  Chainawali  case  (Chalan  No.  3)  the  appeal  lies  to 
the  Sessions  Judge,  who  must  dispose  of  it. 
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No.  4. 
Before  Mr,  Justice  Stogdon  and  Mr.  Juntice  Beid, 

SUi£HA,-(AccD8KD),-PETITI0NKR,  ^ 

Versus  >    BBVI8I0N  8lDI« 

QUEEN-EMPRESS,— RESPONDENT.  ) 

Case  No.  1722  of  1897. 

Criminal  Procedtire  Goi-*^  l8Si,  Sscttoi  1 10 — ^ecvirity  for  good  6e- 
havioiir'^QeMraL  repute — EvidBTtce-^ Pergonal  knowledge  of  Magistrate, 

AooQsed,  who  wasi  a  lambardar  of  Kalian  in  the  Chiuiob  tahtilt  was 
ordorod  by  the  Migi^tr^te  to  exeoate  a  bond  for  Bs.  1,000,  with  two 
8ari»iiefi,  for  his  good  benav^iour  for  a  period  of  three  years.  It  appeared 
that  tweity-one  persoa^  fjr^yft  evid-^noe  to  the  effect  that  aocased  was  a 
habitual  receiver  of  stolen  property,  while  thirty-eight  persons  testified 
that  he  was  b^  general  repate  a  man  of  anblemished  character.  The  order 
of  the  Magistrate  was  coofirmed  on  appeal  by  the  District  MagixtrHte,  who 
oondaded  his  judgment  by  stating  that  he  pKraonally  knew  thd  aoca^ed 
to  be  a  wall-kaowti  receiver  of  stolen  property,  knowing  it  to  be  stolen. 
The  acoused  applied  to  the  CKi^f  Citart  on  the  revision  side. 

Heli,  that  thD  harden  of  proving  an  aooa^ed's  bad  oharaoter  lies  on 
the  pri^cation,  and  that,  therefore,  when  the  evidenoe  on  both  sides  is,  as 
tha  Court  fo'ind  to  b^  in  the  or-)M')nt  case,  of  an  iniiffdreat  and  incerested 
oharaoter,  the  prosecation  mast  fail. 

Evidence  as  a  rule  should  be  tested  by  its  qnality  rather  than  by  its 
quantity. 

Reld,  farther,  that  the  oase  should  have  been  decided  solely  on  evi- 
dence taken  in  Court,  and  th'it  the  Diatcioc  Magistrate  was  not  entitled  to 
rely  on  his  own  personal  knowledge. 

The  law  regarding  security  for  good  behaviour  is  a  hard  law,  which 
can  easily  be  used  as  an  instrument  of  oppredsion,  and  should  not,  there^ 
fore,  be  enforced  except  on  the  best  pos^iible  grounds.  It  is  inouoibeot  on 
Magiatrites  in  sach  cases  to  exercise  the  greatest  caution  and  impar- 
tiality, and  to  be  careful  not  to  be  iuHuenced  by  outside  gossip  and  vagae 
mmonr. 

Petition  for  revision  of  the  ordnr  of  Oaptiin  ft  8.  U.  Burlton, 
District  Magistratej  Jhang^  dated  Uh  iCat(.i897. 

Mahammad  Shafi,  for  petitioDer.  '* 

Robinson,  Jaaior  Goverameat  Advocate,  for  respondent. 
The  jadgmeat  of  the  Caart  was  delivered  by 

Stoodobt,  J,— On  the  2.^rd  M^rch  laet  IjaUi  Tikkan  \^  a  g^  ^^  jggfg^ 
Ist'iolau  Uagi9tfQ,t^  in  the  Jhaaj?  District,   required  Sak)Mlt 
caste  Haral,  lambardar  of  Blalian  in  the  Chiniot    iakrilt  to 
exeoate  a  bond  for  Bs.  1,000,   with  two  sareties,  for  hit    good 
behavioor  for  a  period  of  three  years.  This  order  was  confinned 
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bj  the   District  Magistrate  on  appeal.     Sakha  has  applied  to 
this  Goart  on  the  Eteyision  Side  to  set  it  aside. 

The  Magistrate  foand  that  ''overwhelming  evidence  his 
'^  been  produced  against  him  to  the  effect  that  he  is  an  habitaal 
"  receiver  of  stolen  property  and  disposes  of  it  in  the  adjoiDing 
"  districts  of  Gaj ran wala,  Montgomery  atidShahpur,  and  the 
'^  stolen  property  of  those  districts  passes  through  his  hands  and 
"  is  disposed  of  in  this  and  other  districts.  It  is  not  proved 
"  that  he  himself  commits  thefts,  bat  it  is  sufficiently  proved 
*'  that  he  is  a  big  rasiogir,  and  through  his  relatives 
"  Bagga,  Muhammad,  Muhabbata  and  othershe  gets  cattle 
*'  lifted,  and  through  him  the  stolen  property  passes  to  the 
'Vadjoining  districts." 

Twenty-one  witnesses  were  ezAmined  for  the  prosecution  and 
thirty.eight  for  the  defence.    It  appears   that  in  1896,  Syed 
Jalal  resigned,  the  zaildari  of  Kot  Khnda  Yar  and  accused  along 
with  others  applied  for  the  appointment.     Saleh  Shah,  son  of 
Syed  Jalal,  obtained  it,  but  accused's  action  in  opposing  him  is 
said  to  have  offended   him  and  other  inflneutial  Syeds,  who  on 
that  account  gave  evidence  that  ho  was  a  man  of  bad  character. 
The  judgment  of  the   Magistrate   shows  that  he  did  not  place 
much   reliance  on  their  evidence,  but  he  considered  that  with- 
out  it  there  was  sufficient  and  overwhelming  evidence  which 
proved  beyond  doubt  that  accused  was  a  "  big  tassagir''    He 
disposed  of  the  evidence  for  the  defence  with   a  remark  that  it 
was  not  difficult  for  accused  and   his  brother  Shujawala,  soti- 
{2ar,  to  produce  any  number  of  witnesses  or  headmen    and 
make  them  say  anything  they  chose.     The   District  Magistrate 
apparently  believed  the  evidence  for  the  prosecution,  for  be 
recorded  that  the  plea  of  enmity  cuts  both  ways,  that  a  dis- 
interested witness  is  an  unknown  quantity  in  this  country,  and 
that  he  did  not  consider  that  any  Court  was  justified  in  reject- 
ing evidence  on  that  ground  alone.    He,  however,  proceeded  to 
reject  the  whole  of  the  evidence  for  the  defence  on  that  ground, 
for  it  was,  he  said,  such,  as  men  in  accused's  position  could 
always  produce,  i.e.,  it  was  not  disinterested.    He  accounted 
for  accused's  former  immunity  from  prosecution  on  the  ground 
of  his  influence  and  position  and  the  supineness  of  the  authori- 
ties,, aod  concluded  his  judgment  by  stating  that  he  persomdly 
?';;    '•  .7  "1!  knewthe  fussed  tbbeawell-kn^^  of  stolen  prp: 

pertiy,  Imowing  i£  to  be  stolen.  .  1 .  . 

The  pros^otion  witnesses    may  be  divided  into  ihrM 
groups,  viM.  .—(1)  officials,  (2)  Syeds,  (3)  othOTs.    The  offidals 
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witnesses  are  Nos.  1,  9,  16,  17,  18,  19,  20  and  2\.  The 
SyecJB  are  Nos.  2,  3,  11,  13,  14  and  15.  The  others  are  Nos. 
4,  5,  6,  7,  8,  10  and  12.  Tlie  Magistrate  attached  little  or  no 
weight  to  the  evidence  of  the  Sjeds,  becaase  they  were  an- 
doabtedly  aotaated  by  inimical  motives.  Of  the  others  Nos.  5, 
6  and  8  are  enemies  of  aeoased  and  No.  10  is  a  friend  of  Syed 
Jalal.  There  remain  the  officia'  witnesses  and  Nos.  4,  7  and 
12.  Of  the  official  witnesses  the  most  important  are  Na  9 
Ahmed  Ehan,  Depaty  Inspector  of  Chiniot,  No.  19  Mihr 
Singh,  Sergeant,  stationed  at  Chiniots  and  No.  21  Wariam  Khan^ 
Tracker  Sergeant,  also  stationed  at  Chiniot.  Ahmed  Khan 
had,  however,  to  admit  that  he  had  been  in  charge  of  the 
Chiniot  police  station  for  a  short  time  only,  so  his  evidence 
was  not  of  mach  yalne.  The  evidence  of  No.  16  Sheikh  Amir- 
nd-din,  Tahsildar  of  Chiniot,  was  worth  little  or  nothing,  fie 
said  that  daring  the  coarse  of  the  zaildari  case  be  had  made 
enqairies  regarding  aocnsed's  character  and  that  the  resalt 
was  anfavoarable  to  him,  bat  whether  he  inquired  solely  from 
accused's  enemies  does  not  appear.  The  evidence  of  other 
police  officers  who  are  stationed  in  other  police  stations  and  who 
never  received  any  complaints  against  accused,  is  obviously 
of  little  weight.  The  most  important  evidence  is,  perhaps, 
that  of  witnesses  who  state  that  they  lost  cattle,  suspected 
accused's  relatives  or  servants  of  having  stolen  them  and  went 
to  accused  who  demanded  money,  which  they  never  paid,  and 
made  promises  of  restomtion,  which  he  never  kept.  None  of 
them  ever  reported  their  losses  to  the  police,  except  perhaps 
Mir  Dad  No.  12,  who  said  that  he  lost  two  buffaloes  and 
petitioned  the  District  Magistrate  aboat  them,  but  did  not 
appear  to  prosecute  his  petition,  becaase  the  accused  promised 
to  restore  them.  Considering  accused's  position  and  influence. 
the  probability  is  that  he  was  often  asked  to  assist  in  the 
recovery  of  cattle,  either  stolen  or  strayed.  It  is  possible  that 
he  may  have  demanded  money  for  his  services,  but  a  few  isolated 
caaaes  of  this  kind  are  not  sufficient  to  prove  that  he  is  an 
habitaal  receiver  of  stolen  property.  Of  his  witnesses  seventeen 
are  laTkbardan  and  seven  Hindu  shop-keepers  and  money-lend- 
ers. Possibly  many  of  them  know  little  or  nothing  about  him 
and  gave  evidence  merely  because  he  asked  them  to  oblige  him> 
bat  the  burden  of  proving  accused's  bad  charact^  was  on  the 
proseontion,  and  it  can  hardly  be  maintained  that  the  charge 
against  him  was  established  by  the  evidence  of  interested 
offieiaby  inimical  Syeds  and  disappointed  owners  of  stolen 
cattle.    If  it  be  asaamed  that  the  whole  of  the  witnesses  for 
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the  proseontion  and  defence  are  disinterested,  then  the  ooa- 
viction  can  hardly  be  maint'ained,  for  twenfcy-one  persoof*  saj 
that  accQsed  is  by  general  repute  a  receiver  of  stolen  property, 
while  thirty-eight  say  that  he  in  by  general  rep  ate  a  man  of 
unblemished  character.  Evidence  should  as  a  rale  be  tested  by 
its  qaality  rather  than  by  its  quantity.  In  the  present  case  the 
quality  on  both  sides  appears  to  be  indifferent  and  the  prosecu- 
tion must  therefore  fail.  Assuming  that  the  quality  on  both 
sides  is  good,  it  must  also  fail,  because  the  evidence  for  the 
defence  altogether  out  weighs  that  for  the  prosecution.  T  he  case 
is  one  which  must  be  decided  on  evidence  taken  in  Court  just 
like  all  other  criminal  cases,  and  the  District  Magistrate  was  not 
entitled  to  rely  on  his  own  personal  knowledge.  It  has  several 
times  been  pointed  out  by  this  Court  that  the  law  regard- 
ing security  for  good  behaviour  is  a  hard  law,  which  can  easily  be 
used  as  an  instrument  of  oppression,  and  which  should  not 
be  enforced  except  on  the  best  possible  grounds.  It  is  to  be 
feared  that  it  is  often  resorted  to  as  a  means  of  ensuring  the 
punishment  of  persons  suspected,  but  not  proved  to  have  com- 
mitted offences  such  as  thefts,  house-breaking,  <feo.,  and  it  is 
notorious  that  accusations  of  bad  livelihood  are  constantly 
made,  merely  with  the  object  of  blackening  an  enemy's  char- 
acter and  of  satisfyiufif  feeliugaof  spite  and  hatred.  Under 
such  circumstances  it  is  incumbent  on  Mas^istrates  to  exercise 
the  greatest  caution  and  impartiality,  and  to  be  careful  not 
to  be  influenced  by  outside  gosnip  and  vague  rumoar.  The 
judgments  of  the  Magistrates  in  this  case  are  of  such  a  nature 
as  to  give  rise  to  a  suspicion  that  they  did  not  approach  the 
decision  of  the  case  with  entirely  unprejudiced  minds. 

As  we  do  not  consider  that  the  order  demanding  security 
was  justified,  we  set  it  aside. 
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No.  5. 

Before  Mr,  Justice  Chatterji. 
JIWAN,-(AccusED),— PETITIONER,  '\ 

Versus  \  Bbtision  Sioi. 

QUEEN-EMPRESS,— RESPONDENT.  J 

Case  No.  366  of  lb98. 
Oafnhling  Act,  1867,  Sections  8,  ll-^Confiaeation  of  property  belongin$  to 
person  acquitted  on  trial. 

The  words  **  on  conviction  "  in  Section  8  of  the  Gamblhig  Act,  1867, 
are  intended  to  confer  jurisdiction  to  order  forfeiture  only  in  cases  where 
there  is  a  conviction,  and  clearly  mean  that  it  cannot  be  exercised  where 
there  is  no  conviction.  Nor,  even  where  there  is  a  conviction,  is  the 
power  to  order  forfeiture  unlimited,  such  power  being  necessarily 
restricted  to  property  belonging  to  convicted  persons,  and  not  extending 
to  property  belon«;ing  to  persons  sent  up  for  trial  but  acquitted  under 
Seetion  11  of  the  Act. 

PeiUion  for  revision  of  the  order  of  Sardar  Gharat  Singhy  Magis* 
trate,  Ist  class,  Sialkoty  dated  llth  December  1897. 
The  following  judgment  was  delivered  by 

Chatterjt,  J. — The  petitioner  was  one  pf  the  persons  sent  15^J  AprA  1896. 
up  for  trial  by  the  Police  under  the  Gambling  Act,  1867,  but 
was  at  their  recommendation  examined  as  a  witness.  The 
Magistrate  believed  that  he  made  a  true  and  faithful  discovery 
to  the  best  of  his  knowledge  of  all  matters  as  to  which  he  was 
examined.  Under  Section  11  of  the  Act,  on  which  the  Magis* 
irate  acted,  petitioner  was  entitled  to  a  certificate  in  writing 
to  the  above  effect  from  him,  and  to  be  indemnified  against  all 
proeecution  under  the  Act  for  anything  done  up  to  that  time. 
The  Magistrate,  however,  recorded  an  order  of  acquittal. 

The  Magistrate  passed  an  order  of  confiscation  of  all  pro- 
periy  seized  by  the  Police  when  they  made  their  raid  on  the 
gaming-house.  A  gold  and  a  silver  ring,  a  small  knife  and  a 
It^nak  8hah%  copper  coin  were  recoveretl  from  the  person  of 
tlie  petitioner  during  the  search,  and  the  present  application 
ia  for  Betting  aside  the  order  of  confiscation  with  respeot  tb 
them. 

Section  8  of  the  Gambling  Act  empowers  the  Magistrate, 
on  the  conviction  of  any  person  for  keeping  or  using  any 
common  gaming*house  within  the  meaning  of  the  Act,  or  being 
present  therein  for  the  purpose  of  gaming,  to  order  all  the 
isBtraments  of  gaming  found  therein  to  be  destroyed,  and  also 
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to  order  all  or  any  of  the  secarities  for  money,  or  other  articles 
seized,  not  being  instruments  of  gaming,  to  be  sold  and  ccn- 
verted  into  money,  and  the  proceeds  thereof  with  all  monies 
seized  to  be  forfeited,  or,  in  his  discretion,  to  order  any  part 
thereof  to  be  returned  to  the  persons  entitled  to  the  same. 

The  section  is  somewhat  widely  worded,  bat  I  cannot  read 
it  as  laying  down  that,  in  the  case  of  a  conviction  as  specified, 
all  money  or  other  articles  seized  by  the  Police  may  be  confiscat* 
ed  by  the  Magistrate,  or  in  other  words  that  the  order  of  confis- 
cation may  be  passed  as  regards  the  property  of  a  person  who 
is  sent  us  for  trial;  but  is  found  to  have  been  innocently  pre- 
sent at  the  common  gaming-house,  and  is  acquitted  on  that 
ground.  A  penal  statute  must  be  construed  with  reasonable 
strictness  according  to  the  true  intent  of  the  legislature,  so 
that  "  no  cases  shall  be  held  to  fall  within  it,  which  do  not 
"fall  both  within  the  reasonable  meaning  of  its  terms  and 
"  within  the  spirit  and  scope  of  the  enactment"  Maxwell 
Interpretation  of  Stitutes,  3rd  Edition,  369;  Hardcastle,  2Dd 
Edition,  479.  The  words  '*  on  conviction  '*  are  evidently 
intended  to  confer  jurisdiction  to  order  forfeiture  only  in  cases 
where  there  is  a  conviction,  and  clearly  mean  that  it  cannot 
be  exercised  where  there  is  no  conviction.  They  have  the 
effect  therefore  of  limiting  the  jurisdiction  to  such  cases,  and 
it  would  be  repugnant  to  their  scope  to  hold  that,  where  there 
is  a  conviction,  the  power  to  orJer  forfeiture  is  unlimited.  In 
the  absence  of  express  words  to  this  effect,  such  an  interpreta- 
tion cannot  be  accepted.  The  power  is  thus  necessarily  re- 
stricted to  property  belonging  to  convicted  persons. 

The  petitioner  was  acquitted  by  the  Magistrate,  and  he 
must,  for  the  purposes  of  the  section,  be  assumed  to  have  been 
innocently  present  at  the  gaming-house.  Strictly  speaking, 
he  ought  to  have  got  a  certificate  indemnifying  him  against  all 
prosecution  for  anything  done  by  him  in  respect  of  the 
gaming  for  which  he  was  arrested,  but  I  think  this  would 
have  included  an  indemnity  against  his  property  being  for- 
feited, which  is  one  of  the  penalties  imposed  by  the  Gambling 
Act  against  those  who  infringe  its  provisions. 

The  Magistrate  probably  omitted  to  pass  an  order  re- 
specting the  petitioner's  property  owing  to  an  oversight. 

I  accept  the  application  and  order  the  petitioner's  pro-^ 
party  or  its  equivalent,  if  it  has  been  sold,  to  be  restored  to 
him. 

Applicaiion  alUnoeif 
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No.  6. 

Before  Mr.  Justice  fhii  and  Mr,  Justice  Clark, 
MOULA  BAKHSH,— (AccusED),-PETITIONER,  \ 

Versus  >   Revision  Side. 

QUEEN-EMPRESS,— RESPONDENT.  3 

Case  No.  319  of  1898. 

Criminal  QT^peal — Duty  of  Appellate  Court  to  consider  facts  of  case — 
Doubts  entertained  by  Appellate  Court. 

Though  in  criminal  cases  an  Appellate  Court  should  bo  gaidod  in  iu 
GStimato  of  the  evidence  of  a  witness  by  remarks  recorded  by  the  first 
Court,  under  Section  363,  Criminal  Procedure  Code,  as  to  the  demeanour 
of  that  witness,  such  Appellate  Court  is  bound  to  independently  consider 
the  facts  of  the  case,  and  tlio  prisoner  is  entitled  to  the  benefit  of  reason- 
able doubt  in  the  appellate  no  less  than  in  the  first  Court. 

Where,  therefore,  the  Sessions  Judgo  admitted  that  he  was  "  perplexed 
•*  by  the  difficulties  and  iiicongrnities  of  the  case,  "  but  upheld  the  con. 
▼iction  on  the  ground  that  an  Appellate  Court  should  not  interfere  with 
the  finding  of  the  6rst  Court  unless  clearly  convinced  that  it  was  erroneonsi 
held,  that  the  judgment  of  the  Sessions  Judge  must  be  set  aside,  and  the 
appeal  heard  de  novo. 

The  Chief  Court,  therefore,  transferred  the  appeal,  under  Section 
626  of  the  Criminal  Procedure  Code,  to  itself  for  trial,  and,  after  hearing 
counsel  on  the  facts,  reversed  the  conviction  of  the  accused. 

Petition  for  revision  of  the  order  of  G.  L.  Smith,  Esquire^  Sessions 
Judge,  Rawalpindi  Divisiony  dated  Ist  February  1898. 
Muhammad  Shah  Din,  for  petitioner. 
Robinson,  Junior  Government  Advocate,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

Reid,  J.— This  case  and   Criminal   Revision  401  of  1898    1th  May  1898. 
involve  the  same  points,  and  will  bo  disposed  of  together. 

For    tho    petitioners   it  is   contended    that    the    learned 
Sessions  Judgo  has  declined   to  decide  the  case   himself,  and 
'has  simply  accepted  the  finding  of  the  convicting  Magistrate. 

After  setting  out  seven  of  ''the  most  remarkable  im* 
**  probabilities''  in  the  case  for  the  prosecution,  and  three 
**  improbabilities"  in  the  case  for  the  defence,  the  learned 
Judge  continues  "  I  do  not  propose  to  discuss  these  difficulties 
•*  in  detail.  It  would  serve  no  good  purpose.  Some  explana- 
«'  tion  might  no  doubt  bo  found  to  minimise  some  of  them,  but 
«« it  is  obvious  that  at  the  best  thfij  must  still  remain  a 
**  formidable  array.  It  is  difficult  to  choose  between  the  two 
•«  bets,  as  to  which   is  the  least  insurmountable,  but  I  think 
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^*  that,  for  choice,   those  militating  against  the  case  for  the 
^'  proaecntion  are  the  least  so." 

''.Another  reason,  and  the  chief  one,  for  my  deciding 
"  in  favour  of  the  prosecution,  is  that  the  Magistrate,  who 
"  tried  the  case,  (and  who  is  the  host  Judge  of  value  of  the 
"evidence)  decided  against  the  aceased,  and  this  Court 
"should  not  interfere  with  its  finding,  unless  this  Court 
"is  dearly  convinced  that  the  Magistrate's  finding  is 
"erroneous,  which  this  Court  (however  perplexed  by  ihe 
"  difficulties  and  incongruities  of  the  case)  certainly  is  not 
"  (7.  L.  5.,  V  All,  386).  This  coarse  is  the  more  proper  in 
"  the  present  case,  because  the  Magistrate  was  particularly 
"influenced  in  his  decision  by  the  demeanour  of  the  com* 
"plainant  and  other  witnesses,  and  the  Magistrate  was,  of 
"  course,  the  best  or  rather  the  only  Judge  of  that." 

"  The  appeals  are  dismissed." 

The  rule  laid  down  in  Empress  v.  Sq/iwan  Lal^  7.  L.  B.,  F 
All.y  386,  relied  on  by  the  learned  Judge  runs  thus,  "  An 
"  appellant  is  not  precisely  iu  the  same  position,  before  an 
"  Appellate  Court,  as  he  is  before  the  Court  trying  him,  but 
"  must  satisfy  the  Court  that  there  is  sufficient  ground  for 
"  interfeting  with  the  order  of  conviction,  and,  if  no  sufficieni 
"  ground  is  shown,  it  is  the  duty  of  the  Appellate  Court  not  io 
"interfere.** 

If  this  means  that  a  Court  of  Criminal  Appeal  is  not  to 
weigh  the  evidence  on  the  record  for  itself,  and  form  its  own 
conclusions  thereon,  it  is  obviously  wrong. 

The  Appellate  Court  should  doubtless  be  guided  in  its 
estimate  of  the  evidence  of  a  witness  by  remarks  recorded  by 
the  first  Court  under  Section  363  of  the  Code  of  Criminal 
Procedure,  as  to  tbo  demeanour  of  that  witness  inasmuch  as 
those  remarks  form  part  of  the  evidence  on  the  record,  and  argu* 
ments  used  by  the  first  Court  frequently  assbt  in  dispelling 
doubts  which  the  Appellate  Court  may .  entertain,  on  first 
considering  the  evidence,  but  there  is  ample  authority  for 
holding  that  the  prisoner  is  entitled  to  the  benefit  of  reasiHi' 
able  doubt  in  the  Appellate  Court  as  in  the  original  Court,  and 
as  remarked  by  Hitter,  J.,  in  Qmen  v.  Qoomanee  and  othtirh 
XVIti  W.  B.  (Criminal)  69,  "  the  Appellate  Court  must  wei^ 
"  the  evidence  extrinsical)jr  as  well  as  intrinsically."  In  Kheraj 
"  MuUah  V.  Janab  Mullah,  XX  W.  B.  (Criminal)  13,  Kemp  and 
PheaT)  J  J.)  say  :  "  On  reading  the  »Sessions  Judge'b  judgment 
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"  it  seems  pretty  clear  that  he  was  unable,  even  witii  the  aid 
*'  of  the  Magistrate's  finding  of  fact  to  form  an  independent 
*•  jadgment  as  to  whether  the  prisoners  had  committed  the 
•*  ofiEonce  or  not.  That  being  so,  it  was  his  duty  to  have 
**  acquitted  them." 

In  Proiab  Ohundar  ilukerji  v.  BmpresSf  ZJ,  0.  L.  B.,  26, 
White,  J.,  says :  •'  The  sound  rule  to  apply  in  trying  a  criminal 
"  appeal,  where  questions  of  disputed  fact  are  in  issue,  is  to 
"  consider  whether  the  conviction  is  right,  and  in  this  respect 
"  a  criminal  appeal  differs  from  a  dvU  one.  There  the  Court 
"  must  be  convinced  befwe  reversing  a  finding  of  &ct  by  a 
**  lower  Court  that  the  finding  is  wrong." 

The  same  rule  is  laid  down  by  a  Division  Bench  in  Milan 
Khan  v.  8aghai  Bepari,  I.  L.  A,  XXIII  Oak.,  347,  where  the 
lower  Appellate  Court  had  said  :  "  1  am  not  quite  sui^  whe- 
'^ther  1  should  have  arrived  at  the  same  conclusion,  but 
''nothing  has  been  urged  before  me  which  justifies  me  in 
<<  upsetting  the  finding  on  the  question  of  fact." 

Their  Lordships  say :  "  If  the  Judge  of  the  Appellate  Court 
"  had  any  doubt  that  the  conviction  was  a  right  one,  and 
''  had  any  doubt  as  to  whether  the  offence  charged  had  been 
''  committed,  whatever  the  original  Court  did,  he  should  have 
*«  discharged  the  accused." 

in  tunjab  Record  (Criminal),  187(5,  the  (rule  is  laid  down 
that  the  law  of  appeal  constitutes  the  Appellate  Court  Judge 
ol  the  facts,  just  as  completely  as  the  Cdurt  of  first  instance. 

Thib  being  the  law,  as  we  understand  it,  we  have  no 
doubt  that  the  learned  Sessions  Judge  should  have  given  the 
petitioners  the  benefit  of  the  doubt,  which  he  obviously  enter- 
tained, and  should  have  acquitted  them. 

It  is  further  contended  by  the  ieai*ned  counsel  for  the 
petitioners  that  the  only  course  open  to  us,  sitting  as  a 
Uoort  of  lievision,  is  to  do  what  the  lower  Appellate  Court 
lihouid  have  done,  and  acquit  the  petitioners*  To  adopt  this 
course  would  be  to  adopt  the  doubt  entertained  by  the  lower 
Appellate  Coart,  although  we  might  possibly  entertain  no  such 
doubt  ourselves.  As  a  Court  of  itevision  we  can  do  anything  ^ 
which  an  Appellate  Court  might  do,  under  Sections  423  and 
428  of  the  Code  of  Criminal  Procedure,  including  ordering  a 
re-trial  or  ordering  additional  evidence  to  be  taken*  It  is  true 
that|  iu  the  four  cases  last  quoted,  the  Courts  do  not  appear  to 
hftTo  ooaaid^ed  tbd  dYide&od  oa  the  reoordi  m  Coartu  of         Coo<jIe 
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appeal,  but    in   XXIII  Cale,^  their   Lordships   say,   before 
aoqaittiog  the  petitioner :  "  We  think  that  no  possible  gain 
"  can  be  derived  by  sending  the  case  back.    The  Magistrate 
"  has  expressed  his  own  doubt  as  to  whether  the  evidence  is 
"sufficient  for  a  jonvictiou. ......    That  this  is  not  really  a 

"case  where  public  justice  requires  any  further  proceedings, 
"  adds  to  our  reasons  for  not  directing  a  re-trial."  To  adopt 
doubts  entertained  by  a  lower  Appellate  Court  would,  in  our 
opinion,  not  infrequently  cause  a  miscarriage  of  justice.  The 
question  now  raised  does  not  appear  to  have  been  raised  in  the 
cases  quoted,  and  we  hold  that  the  judgment  of  the  learned 
Sessions  Judge  must  be  set  aside  and  that  the  appeal  most  be 
tried  de  novo. 

Under  Section  526  of  the  Code  we  have  power  to  transfer 
an  appeal  to  this  Court  for  trial,  and  as  it  was,  in  our  opinion, 
expedient  that  the  appeal  from  the  conviction  by  the  Court  of 
lirst  instance  should  be  tried  by  us,  we  have  heard  counsel  on 
the  facts.  The  conclusion  at  which  we  have  arrived  is  that  the 
improbabilities  in  the  case  for  the  prosecution,  speci&ed  in  the 
appellate  judgment,  exist,  and  have  not  been  satisfactorily 
explained. 

They  raise  such  serious  doubts  as  to  the  correctness  of  the 
conviction  that  we  cannot  maintain  it. 

It  is  quite  possible  that  the  complainant  was  cheated 
by  some  or  all  of  the  petitioners,  but  we  cannot  accept  his 
evidence  and  the  evidence  of  his  witnesses  as  disclosing  the 
facts. 

One  or  two  of  the  improbabilities  specified  might  have 
been  explained,  but  the  concurrence  of  so  many  raises  an 
insurmountable  obstacle  to  our  accepting  the  story  for  the 
prosecution. 

The  conduct  attributed  to  himself  by  the  complainant 
is  almost  incredible  in  a  man  of  business,  and  the  terms  of  the 
bond  and  the  evidence  of  its  marginal  witnesses  flatly  con- 
tradict him. 

We  set  aside  the  conviction  and  sentences  and  order  the 
lines,  if  realized,  to  be  refunded. 
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No.  7. 

Before  Mr.  Justice  Frizelle,  Chief  Judge, 

QADU,— (ACCU8ED),— APPIilLLANT, 

Versus 
QUEEN-EMPRESS,— RESPONDENT. 
Case  No.  232  of  1898. 
Practice  ^  Refusal  of  District  Magistrate  to  summon  witnesses  for  defence 
without  expenses  being  paid  by  accused. 

An  order  by  a  District  Magistrate  refusing  to  summon  wituesseB  for 
the  defence  without  their  expenses  being  paid  by  the  accased,  although 
legal,  should  be  passed  very  sparingly,  and  is  an  improper  order  in  a  case 
where  the  accu<!ed  is  unable  or  unwilling  to  deposit  the  money,  and  the 
result  is  that  he  is  convicted  without  his  witnesses  being  heard,  especially 
if  the  case  is  one  in  which  a  severe  sentence   is  inflicted. 

Appeal  from  the  order  of  J.  Q.  M,  Bennie,  Esquire,  District 
Magistrate^  Moollan  District,  dated  2bth  October  1897. 
The  jadgmeot  of  the  learned  Chief  Jadge  wns  as  follows  : 
Frizblle,  C.  J. — This  is  the  second  ease  that  has  come 
before  me  within  the  last  two  days  in  which  the  District 
Magistrate  of  Mooltan  has  refused  to  sammon  witnesses  for  the 
defence  withoot  their  expenses  being  paid  by  the  accused.  In 
the  previous  case  I  ordered  the  witnesses  to  be  summoned  at 
the  expense  of  Government,  and  will  pass  the  same  order  in 
this  case.  Although  the  order  of  the  District  Magistrate  was 
legal,  it  is  an  order  that  should  be  passed  very  sparingly..  It 
may  be  a  proper  order  in  a  case  in  which  the  accused  does  not 
refuse  to  deposit  the  expenses  and  the  witnesses  are  accordingly 
summoned  and  their  evidence  taken,  but  not  in  a  case  in  which 
he  may  be  unable  or  unwilling  to  deposit  the  money,  and  the 
resalt  is  that  he  is  convicted  without  his  witnesses  being 
heard,  especially  if  the  case  is  one  in  which  a  severe  sentence 
is  inflicted,  as  in  the  present  case  (an  aggregate  sentenfie  of 
9  years'  rigorous  imprisonment).  I  now  direct  that  the  Dis- 
trict Magistrate  take  the  evidence  of  appellant's  witnesses 
and  forward  it  to  this  Coart. 


No.  8. 

Before  Mr.  Justice  Reid. 

SOJAN  SINGH  AND  OTHERS,— (Accused),— 

PETITIONERS, 

■    Versus 

FAUJDAR  SINGH  AND  OTHERS,— RESPONDENTS. 

Case  No.  1056  of  1898. 

Penal  Code,  Section  I94i— Sanction  for  prosecution. 

Where  an  application  is  made  for  sanction  for  prosecation  for  an 

oflenoo  puniahable  wider  ;s©ction  194  of  the  Ponal  Code,  either  the 


Appsllati  Side. 


13M  June  1898. 


Betision  Side. 


..gitized  by 


Google 


liO  Criminal  rtJDGMENtfi-l^o.  6.  t  Eicoto 


application  or  the  sanction  should  indicate  to  the  person  to  be  prosecntod 
what  story  or  statement  is  alleged  to  bo  false. 

Fetition  for  revision  of  the  order  of  H.  Scott  Smithy  Esquire, 
Additional  Sessions  Judge,  Ferozepore  Division,  dated  iSth 
April  1898. 

The  judgment  of  the  learned  Jadge  in  Chambers  was  as 
follows : — 

6th  July  1898.  Be  id,  J. — The  sanction  for    proseontion  for  an   offence 

punishable  under  Section  194  of  the  Penal  Code  is  far  too 
vague,  and  this  defect  is  not  remedied  by  the  application  for 
sanction,  which  contains  no  particulars  of  the  assignments  of 
perjury. 

Either  the  application  or  sanction  should  indicate  to  the 
person  to  be  prosecuted  what  story  or  statement  is  alleged  to 
be  false. 

This  is  clearly  laid  down  by  Straight,  J.,  in  Ear  Dial,  I,  L.  B-j 
VI  AIL,  105,  by  Edge,  C.  J.,  in  Balwant  Singh  v.  Umed  Singh, 
I.  L.  ti,,  XVIll  All.,  203,  and  by  Jardine,  J.,  mJiwan  Das, 
L  L,  R.,  XIX,  Bom.,  362.  The  last  named  Judge  said  :  "  In  the 
'*  present  case  the  sanction  relates  to  the  giving  of  false  evi- 
"  deuce  in  a  long  deposition,  but  not  the  very  slightest  indi- 
"  cation  is  given  in  the  proceedings  as  to  what  story  or  statc- 
•*  meut  was,  in  the  opinion  of  the  Sessions  Judge,  false." 

Edge,  C.  J.,  ruled  that  the  assignments  of  perjury,  for 
which  sanction  to  prosecute  was  asked,  should  be  distinctly  stated 
in  the  application,  and  that  it  should  not  be  left  to  the  Court 
which  is  asked  to  grant  the  sanction,  or  to  the  Court  which  is 
to  act  on  that  sanction,  to  find  out  from  another  record,  in  a 
case  of  alleged  forgery,  what  the  document  is  in  respect  of 
which  sanction  is  sought  or  required.  I  set  aside  the  order 
granting  sanction.  The  applicants  for  sanction  can,  if  so 
advised,  move  the  Court  of  Session  by  an  application  drawn 
up  in  due  form. 

Application  allowed. 
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No.  9. 

Before  Mr.  Justice  Stogdon  and  Mr.  Justice  Chatterji. 

QUEEN-EMPRESS,— APPELLANT, 

yersus  \  Apfsllati  8idi. 

ZAHARLi  AND  ANOTHER,— (Accused),— 
RESPONDENTS. 

Case  No.  138  of  1898. 

Indian  Penal  Code,  Section  161—*' Public  servani  "^Railway  Act, 
1890,  8ection$  3,  137 — Bailtoay  servant  at  time  of  offence  temporarily 
employed  in  service  other  than  that  of  a  Railway — Qoods  clerk. 

A  goods*  clerk  employed  by  a  Railway  Administration  is  a  railway 
servant  within  the  meaning  of  Section  3  (7)  of  the  Railways  Act,  1890, 
and  nnder  Section  137  of  the  said  Act,  is  also  a  public  serrant  for  the 
purposes  of  Chapter  IX  of  the  Indian  Fenal  Code. 

Railway  servants  proper  as  long  as  they  do  not  cease  to  be  such 
continue  to  be  "  public  servants"  for  the  purposes  of  Chapter  IX  of  the 
Indian  Fenal  Code,  whatever  functions  they  may  be  temporarily  discharg- 
ing at  the  time  when  the  offence  by,  or  in  respect  of,  them  is  committed* 

A  goods'  derk  in  the  employment  of  a  Railway  Administration 
suspected  certain  frauds  in  the  goods'  office,  and  made  a  report  to  that  effect 
to  his  superiors.  The  matter  was  subsequently  taken  up  by  the  Police, 
and  brought  to  the  cognizance  of  the  District  Magistrate,  who  referred  it 
to  the  Police  for  inquiry.  The  goods*  clerk  had  meanwhile  been  deputed 
to  assist  the  Police  in  the  discovery  and  prosecution  of  the  culprits, 
and  while  on  such  duty  was  approached  by  the  accused,  who  offered  him 
Bs.  500  if  he  closed  the  inquiry,  and  returned  the  books  unchecked.  The 
ffoods*  clerk,  who  was  throughout  in  communication  with  the  Police, 
contriyed  to  have  the  conversation  over-heard  by  witnesses,  and  asked 
the  accused  to  bring  the  money.  They  did  so,  and  were  arrested  by  the 
Police  in  the  act  of  handing  it  over  to  the  clerk.  The  District  Magistrate 
convicted  the  accused  under  the  second  clause  of  Section  161  of  the 
Penal  Code,  but  they  Were  acquitted  on  appeal  by  the  Sessions  Judge 
on  the  ground  that  at  the  time  of  the  offence  the  clerk  was  employed 
to  aaast  the  Police  in  the  inquiry,  and  was  not,  therefore,  at  that  time 
a  Railway  servant,  as  defined  in  Section  3  (7)  of  the  Railways  Act,  1890, 
and,  consequently,  not  a  "  public  servant "  for  the  purposes  of  Chapter 
IX  of  the  Penal  Code.  On  appeal  by  Qovernment  against  the  order  of 
acquittal. 

Hi  2d,  that  inasmuch  as  the  goods'  clerk  had  not  at  the  time  of  the 
oifenoe  any  official  functions  in  the  discharge  of  which  he  could  have 
shown  the  favour  in  consideration  of  which  the  bribe  was  offered,  the 
offence  was  not  covered  by  the  second  danse  of  Section  161,  Penal  Code. 

But  held,  that  the  offence  fell  nnder  the  third  clause  of  Section  161. 

The  accused  thought  that  the  clerk  alone  possessed  the  technical 
knowledge  necessary  to  bring  home  the  suspected  fraud  to  them  iron 
l)iBzw30fl;da<^ihe  gooda*  offloe,andthabi(  ho  repcesentod  to  tho  Polios 
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that  there  was  nothing  discloBed  in  the  aocuseds*  books,  on  comparigoa 
with  the  Eailwaj  records,  to  prove  anything  against  them,  he  would 
probably  succeed  in  persuading  the  Police  Inspector  in  charge  of  the 
inquiry,  who  was  a  public  servant,  acting  as  such,  to  make  a  report  to 
that  effect  to  the  District  Magistrate,  and  to  get  the  case  dismissed  and 
the  books  returned. 

Appeal  from  the  order  of  8.  OUfford,  Esquire,  Seeeiona  Judge, 
Delhi)  dated  SOth  October  1897. 

Sinclair,  Government  Advocate,  for  appo  Uant. 

Madan  Qopal,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 
8th  May  1898.  Chatterji,  J.— The  case  for  the  prosecution  is  briefly  as 

follows: — ^Mr.  Harris  was  the  chief  goods*  clerk  of  the  East 
Indian  Railway  at  the  Delhi  station.  He  suspected  certain 
frauds  in  the  goods'  office,  and  made  a  report  to  that  efiect  to 
his  superiors.  He  was  shortly  after  transferred  to  Tundk, 
where  he  made  a  further  report,  and  was  then  deputed  to  assist 
in  the  discovery  and  prosecution  of  the  culprits.  The  proceed- 
ings began  with  a  report  by  Mr.  Fitzpatrick,  Inspector  of 
Government  Railway  Police,  at  the  instance  of  the  District 
Traffic  Superintendent,  Tundla,  on  which  cognizance  was 
taken  of  the  case  by  District  Magistrate  of  Delhi,  and  the 
matter  referred  for  inquiry  to  the  Police.  This  was  on  11th 
June  lb97.  On  the  same  day  Mr.  Harris,  accompanied  by  the 
Police,  went  to  the  shop  of  Chuni  Ram-Ramdyal,  where  they 
seized  the  shop- books.  The  accused,  Jogdhian,  then  made  an 
offer  to  Mr.  Harris  to  close  the  inquiry,  and  that  very  night 
definitely  offered  Rs.  500  for  the  same  purpose  and  th©  return 
of  the  books.  On  the  following  morning  the  two  accused 
repeated  the  offer  in  this  way  that  Rs.  250  were  to  be  paid 
down,  and  Rs.  250  on  the  return  of  the  books  unchecked.  Mr. 
Harris,  who  was  all  along  in  communication  with  the  Police, 
contrived  to  have  witnesses  to  over-hear  the  conversation,  and 
asked  the  accused  to  bring  the  money.  They  did  so,  and  were 
arrested  by  the  Police  while  in  the  act  of  handing  it  ^to  Mr 
Harris,  and  taken  to  the  District  Magistrate. 

The  above  facts  have  been  held  to  bo  proved  by  the 
District  Magistrate,  who  convicted  the  accused  under  Seotioiis 
■J^  J-J,  and  sentenced  them  to  three  months'  rigorous  imprisonment 
and  Rs.  100  fine  each.  He  appears  to  hold  that  the  accused 
intended  that  Mr.  Harris  should  show  them  the  favour  they 
asked  for  in  the  discharge  of  his  official  functions  aa  a  Railway, 
and,  therefore,  aa  a  pobUc,  servant--a  matter  cov^ced^  bjf  tii^ 
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second  olause  of  Sectioa  161  of  the  ladian  Penal  Code.  He 
was  of  opinion  that  Mr.  Harris  in  the  discharge  of  his  new 
functions  continued  to  be  sach  servant,  though  he  was  not 
doing  his  proper  work.  There  was  also  a  charj^e  under 
Section  214  of  the  Indian  Penal  Code,  but  the  District  Magis- 
^trate  acquitted  the  accused  of  it,  and  there  is  no  appeal  on  that 
question. 

On  appeal  the  Sessions  Judge  held  that  Mi^.  Harris, 
while  employed  to  help  the  police  in  the  prosecution,  or  in  the 
inquiry  relating  to  the  frauds  in  the  goods*  o.ffic?,  was  not  a 
Railway  servant  as  defined  in  Section  3  (7)  of  the  Railway  Act, 
1890,  and  was  therefore  not  a  public  servant  for  purposes  of 
CJhapter  IX  of  the  Indian  Penal  Code.  He,  accordingly, 
reversed  the  conviction,  and  acquitted  the  accused.  From  this 
acquittal  the  present  appeal  has   been   lodged   by  the  Crown. 

In  our  opinion  the  District  Magistrate  appears  to  be 
wrong  in  thinking  that  the  offence  is  covered  by  the  second 
-clause  of  Section  161,  Indian  Penal  Code.  As  a  matter  of  fact, 
Mr.  Harris  had  at  the  time  no  official  fanctions  in  the  discharge 
of  which  he  coald  have  shown  the  favour,  in  consideration  of 
which  the  bribe  was  offered.  H^  might  possibly  have  done 
-so,  had  he  continued  in  his  original  post,  and  the  case  had  not 
gone  to  Court,  by  hushing  up  the  inquiry,  or  by  reporting  to 
his  superiors  that  the  books  of  the  Railway  disclosed  no  fraud. 
But  at  the  moment  the  bribe  was  offered,  the  inquiry  was  a 
criminal  one  in  the  hands  of  the  Police  by  order  of  a 
Magistrate,  and  it  was  not  possible  for  Mr.  Harris  to  do  the 
accused  the  required  favour  in  thB  discharge  of  his  official 
functions,  and  the  accused  cannot  be  assumed  to  have  offered 
a  bribe  for  an  obviously  impossible  consideration.  Mr.  Harris 
was  not  authorized  by  law  or  by  his  snperiors  to  drop  the 
prosecution,  or  to  return  the  books  of  the  accused,  if  he 
thought  proper.  The  whole  matter  was  in  the  hands  of  the 
District  Magistrate  and  the  Police. 

It  appears  to  us,  however,  that  the  facts  of  the  case,  if 
established,  are  covered  by  the  third  clause  of  Section  161. 
The  accused  thought  Mr.  Harris  alone  possessed  the  technical 
knowledge  necessary  to  bring  home  the  suspected  fraud  to 
them  from  the  records  of  the  goods  office  of  Delhi,  and  this 
appears  to  be  practically  the  case.  If  he  represented  to  the 
Police  that  there  was  nothing  disclosed  in  the  accused's  books* 
on  comparison  with  the  Railway  records,  to  prove  anything 
against  them,  he  would  probably  succeed  in  persuading  them 

..gitized  by 


Google 


24  CBIMINAL  JUDGMSNTS— No.  9.  [  Recoed 

to  make  a  report  to  that  effect  to  the  Magistrate  under  Section 
202,  Criminal  Procedure  Code,  and  to  get  the  case  dismissed 
and  the  books  returned.  This  was  the  service  which  Mr.  Harris 
could  do  to  the  accused,  and  the  Police  Inspector  in  charge  of 
the  inquiry  was  undoubtedly  a  pnblic  servant  acting  as  sacb. 
The  words  of  the  clause  appear  clearly  to  admit  of  this  coa- 
struction,  and  to  include  a  service  of  the  nature  mentioned 
above  within  its  scope.  Queen  v.  Kalhechurn  Serishtadar 
3,  W.  Rlf  Cr.,  10,  is  a  case  in  point.  Illustration  (c),  which  is 
probably  meant  to  exemplify  an  offence  falling  under  the 
clause,  is  not  quite  apposite  to  the  present  case,  but  it  is  of 
course  not  exhaustive 

The     question,  then,    is    whether    Mr.     Harris     was  a 
public  servant    while    looking    after    the    investigation.    It 
is    admitted  by  the    Sessions  Judge  that  he  was  a  Railway 
servant  within  the    meaning  of   Section  3  (7)  of  the  Railway 
Act,  as  he  is  clearly  employed  by  a  Railway  administration  in 
connection  with  the  service  of  a  Railway.     Clause   (2)  defines 
a  Railway,   which  includes,    para,    (c),   all  oflBces,    &c.,  con- 
structed  for  purposes    of,    or   in    connection  with,     a  Rail- 
way.     A    goods*  clerk  is    clearly    a  Railway   servant,     and 
under  Section   137  of  the   Act,  Sub-Section    (1),  ia  a  public 
servant  also  for  purposes  of  Chapter  IX  of  the  Indian  Penal 
Code.     Assuming  that  the   work  on   which  Mr.  Harris  was 
employed  at  the  time  the  bribe  was   offered  to  him   was  not 
employment  in  connection  with   the  service  of  a  Railway,  did 
he  on  that  account  cease  to  be  a  Railway  servant  or  a  public 
servant  ?  The  offence  may  be  committed  by,  or  in  respect  of,  one 
who  is  not  even  a   public   servant,  vis.,  one  expecting  to  be 
such.     The  section   does   not  appear  to  contemplate   that  at 
the  time   of   the   bribe-taking   the  accused   person    ahould  be 
actually   discharging   functions  which  constitute  him  a  public 
servant.     It  is  sufficient  if  he   is  a  pnblic  servant,  and  his  act 
falls  under  one  of   the  three  classes  specified  in  the  section. 
If  it    were   otherwise,  the   Munsif  in  illnstration    (a)    might 
escape  with  impunity  if  he  happened  to  be  on  leave    when  he 
look  the   bribe.     Mr.  Harris  had   not  severed  his    connection 
with  the  Railway,  and  he  was  still  a  goods*  clerk,  though  at 
the  moment  he   was  temporarily   deputed  to  do  different  work. 
We  are  of  opinion  that  Railway    servants  proper,  as    long  bs 
they  do  not  cease  to  be  such,   continue  to  be  pnblic  servants 
for  purposes  of   Chapter   IX,  Indian   Penal   Code,    whatever 
functions  they  may   be  temporarily  discharging    at  the  time 
offence  by,  or  in  respect  of,  them  is  committed.  ^ 
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The  learned  Sessions  Judge's  view  is  based  exclasivelj 
on  the  nature  of  Air.  Harris'  service  at  the  time  the  bribe  was 
offered,  and  has  no  reference  to  the  nature  of  the  act  he  was 
expected  to  perform  in  consideration  of  it.  We  are  of  opinion 
that  this  view  is  erroneous.  The  acquittal  must  ttierefore 
be  set  aside. 

The  Sessions  Judge  has  come  to  no  finding  on  the  evid- 
ence, as  he  held  the  prosecution  to  be  legally  unsustainable. 
We  have  gone  through  the  record,  and  are  of  opinion  that  the 
facts  found  by  the  District  Magistrate  are  established  by  the 
evidence.  There  is  no  reason  to  disbelieve  the  statements  of 
the  witnesses,  and  the  fact  that  Rs.  250  were  actually  seized, 
and  were  produced  in  Court,  affords  the  strongest  corrobor- 
ation of  their  testimony.  It  is  impossible  to  believe  that  the 
case  was  concocted  against  the  accused  in  this  form.  The 
plea  of  the  accused  Zaharia  that  Mr.  Harris,  in  consequence 
of  his  imperfect  acquaintance  with  Urdu,  misunderstood  the 
accused's  overtures  cannot  be  accepted.  Such  a  misunder- 
standing was  practically  impossible,  and  the  payment  of  the 
money  is  not  rationally  accounted  for  in  the  story  told  by  the 
accused.  There  are  two  witnesses,  viz.,  Lachman  Singh  and 
Sayad-ud-din,  to  two  of  the  interviews,  and  there  is  no  possi- 
bility of  their  having  misunderstood  the  character  of  the 
■  accused's  offer.  The  denial  of  Jogdhian  of  all  complicity  in  the 
offence  is  not  worth  consideration.  We  therefore  restore  the 
conviction. 

As  regards  the  sentence,  the  accused  were  two  days  in 
jail,  and  we  consider  it  unnecessary  to  send  them  back  to 
it.  But  the  fine  must  be  a  substantial  one,  so  as  to  be  felt 
by  the  persons  at  whose  instance  the  accused  presumably 
committed  the  offence. 

We  accept  the  appeal,  reverse  the  acquittal  of  the  accused, 
and  convict  them  under  Sections  jf  i,  Indian  Penal  Code,  and 
sentence  them  to  two  days*  rigorous  imprisonment  (which 
they  have  already  undergone),  and  Rs,  200  fine  each,  with 
three  months'  rigorous  imprisonment  in  case  of  default  of 
payment. 

Appeal  alloiced. 
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No.  10. 

Before  Mr.  Justice  Frizel/e,  Chief  Judge. 
JATS1NGH,—(Acccsed),— PETITIONER, 
BsvisioN  Side.  <{  •  Vertus 

QUEEN-EMPRESS,— RESPONDENT, 

Case  No.  1985  of  1898. 

Excii$  Actf  1896,  Section  51 — Animals  and  conveyances  liable  to  conjUca- 
tion. 

Accused  was  found  wirh  1|  soer  of  coo ntry  liquor  ia  bis  possession. 
He  was  carrying  it  in  two  bottles  in  bis  waistcoat  pocketu,  and  was  riding 
on  a  mar 3  at  tbe  time.  Ho  was  convicted  under  Section  51  of  tbe  Fxcise  Act, 
1896,  and  sentenced  to  a  fine  of  Rs.  20,  and  tbe  marc  on  which  he  was 
riding  was  confiscated. 

Held^  that  tbe  order  confiscatins;  the  mare,  even  if  legal,  was  harsh 
and  unnecessary,  and  must  be  set  aside. 

Semhle  :  Animals  and  conveyances  liable  to  confiscation  nnder  the  Act 
are  those  on  which  illicit  liquor  is  loaded,  and  an  animal  on  which  a  man 
is  merely  riding  with  such  liquor  in  his  pockets  does  not  come  under 
that  description. 

Petition  for  revision  of  the  order  of  G,  3f.   King,   Esquire,  District 
Magistrate,  Ferozepore,  dated  1th  SeptRmber  1898. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  : — 

22nd  Worr.  1898.  Frizelle,   C.   J.— Petitioner  wns   found  with   1^  seer  of 

country  liquor  in  his  possession.  He  was  carrying  it  in  two 
bottles  in  his  waistcoat  pockets,  and  was  riding  on  a  mare  at 
the  time.  He  has  been  convicted  under  Section  5 1  of  the  Excise 
Act,  1896,  and  sentenced  to  a  fine  of  Rs.  20,  and  the  mare  on 
which  he  wns  riding  has  been  confiscated. 

The  conviction  and  sentence  of  fine  are  quite  right,  but  I 
do  not  think  the  confiscation  of  the  mare  was  so.  Animals  and 
conveyances  liable  to  confiscation  nnder  the  Act  seem  to  me  to  bo 
ihose  on  which  illicit  liqaor  is  loaded.  An  animal  on  which  a 
man  is  merely  riding  with  a  couple  of  bottles  of  liquor  in  his 
pockets  hardly  seems  to  mo  to  come  nnder  this  description. 
Even  if  the  order  was  legal,  I  consider  it  a  harsh  and  unneces- 
sary one. 

I  cancel  this  portion  of  the  order  and  direct  that  the  mare 
be  restored  to  the  petitioner.  The  conviction  and  sentence  of 
fine  will  stand. 
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No.  11. 

Before  Mr.  Justice  Beid  and  Mr,  Justice  Anderson. 

QUEEN-EMPilESS  s 

Versus  ( „ 

OHETU  AND  OTHERS,— (ACCUSED).  ) 

Case  No.  59  of  1898. 

Act  XIU  0/1869— Criminal  ProceduvB  Code,  1898,  Section  6, 88— £««. 
cuiion  of  warrants  Uaued  under  Act  XIII  o/18o9. 

There  is  nothing  in  Section  5,  read  with  Section  88  of  the  Criminal 
Procedure  Code,  1898,  which  exdades  from  the  operation  of  the  latter 
seotion  warn»it8  iaaned  under  Act  XIII  of  1859. 

HeW,  therefore,  that  a  Magistrate  has  no  discretion  to  decline  to 
execute  warrants  issued  by  a  Magistrate  of  another  district  under  Section  1 
of  Act  XUI  of  1859  and  forwarded  to  bim  for  execution  under  Section  83  of 
the  Criminal  Procedure  Code  against  persons  resident  in  his  district. 
Case  referred  by  Diwan  Narendra  Nath,  District    Magistrate^ 
Qujranvoala^  by  order^  dated  26th  September  1898. 
Sinclair,  Government  Advocate,  for  Crown. 
The  judgment  of  the  Court  was  delivered  by 

Beid,  J.-Thisis  a  reference  under  Section  438  of  the   ast  n-..  icoq 
Code  of  Criminal  Procedure  by  the  District  Magistrate  of 
Gnjranwala«  ' 

The  question  for  consideration  is  whether  a  Magistrate  has 
discretion  to  decline  to  execute  warrants  issued  by  a  Magistrate 
of  another  district,  under  Section  1,  Act  XIII  of  1859,  and 
forwarded  to  him  for  execution  under  Section  83  of  the  Code  of 
Criminal  Procedure  against  persons  resident  in  iiis  district. 

Subsequently  to  the  publication  of  the    Circular  of  the 
Government  of  India  in  1896  on  this  subject  it  has  been  twice 
considered  by  a  Division  Bench  of  the  Madras  Court,  Queen-Em- 
press  V.  Kattayan,  L  L.  R.,  XX Mad.,  235,  and  Queen-Empress  v. 
Muthayoy  L  L.  £.,  XX  Mad.,  457,  and  once  by  a  Division  Bench 
of  this  Court  in  Criminal  Revision  No.  9  of  •1897  (unpublished). 
The  question  referred  in  the  last-named  case  was  whether  u 
Magistrate  to  whom  a  complaint  is  made  under  the  Act  should 
refuse  to  issue  a  summoos  or  warrant  for  execution  at  a  distance 
and  refer  the  complainant  to  a  civil  suit,  but  the  ratio  decidendi 
is  in  point*    The  above  judgments  were  delivered  before  the 
amendments  of  Section  5  of  the  Code  by  Act  V  of  1898  and 
that  amendment  strengthens  the  arguments  in  favour  of  the 
ooBQlofioni  arrirod  »t  in  them,    Heading  Section  6  and  Section 
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83  together  we  can  find  nothing  excluding  from  the  operation 
of  the  latter  section  warrants  issued  under  Act  XIII  of  1859. 

The  object  of  that  Act  was  to  supply  a  remedy  where  the 
remedy  by  suit  in  a  Civil  Court  is  inadequate,  and  to  subject  to 
punishment  persons  guilty  of  fraudulent  breaches  of  contract 
described  thereio,  and  we  see  no  reason  to  differ  from  the  con- 
clusions arrived  at  in  the  judgments  referred  to  that  the  pro- 
visions  of  the  Code  refer  to  a  warrant  issued  under  the  Act. 

A  Magistrate  to  whom  a  warrant  is  forwarded  under 
Section  83  of  the  Code  has  no  discretion  except  as  to  the 
amount  of  bail  and  similar  details,  and  must  execute  it  as 
directed. 

Such  discretion  as  there  is  in  the  matter  is  vested  in  the 
Magistrate  to  whom  a  complaint  under  the  Act  is  made,  and  ia 
to  be  exercised  in  the  manner  applicable  to  complaints  under 
the  Cpde. 

The  record  will  be  returned  to  the  Magistrate  of  the  dis^ 
trict  with  these  remarks. 
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No.  12. 

Before  Mr,  Justice  Frizelle,  Chief  Judge. 

LAJJB  RAM  AND  OTHERS,— (Acccsid),— PETITIONERS, 

Versits 

QUEEN-EMPRESS,— RESPONDENT.  ) 

Case  No.  2138  of  1898. 

Penal  Oodfy  Sectiont  451,  436, 509 —Intention  to  commit  offenc^-^Rueue 
from  illtgal  Qrr$it 

In  a  case  where  it  wad  proved  that  the  accused  wai  louod  at  night 
inside  complainant's  house  where  he  had  gone  for  the  purpose  of  visiting 
the  latter*a  widowed  daaghter-in-law,  a  woman  of  loose  character,  with 
whose  knowledge  and  consent  he  had  in  all  probability  entered  the  room, 

Beldf  by  the  Chief  Court,  on  the  revision  side,  that  accused  had  been 
wrongly  convicted  under  Section  456  of  the  Penal  Code,  as  he  had  none 
of  the  intentions  necessary  to  constitute  the  of  euce  described  in  Section 
451  of  the  Code  and  could  hardly  have  had  the  intention  of  committiog 
the  offence  described  in  Section  509. 

Htldy  therefore,  that  inasmuch  as  the  apprehension  of  accused  was  illegal 
under  Section  59  of  the  Crimiual  Procedure  Code,  his  conviotien  under 
Section  224  and  that  of  his  brothers  under  Section  225  of  the  Penal  Code 
must  be  set  aside. 

Fetilion  for  revUion  of  the  order  of  S*  Clifford,  Esquire^  Sessiong 
Judge,  Delhi  Division,  dated  lOth  October  1898. 

Madan  Gopal,  for  petitioners. 

The  jadgment  of  the  learned  Chief  Judge  was  as  follows  :— 

Frizellb,  C.  J.— The  petitioner,  Lajje  Ram,  was  found  and  %9lhNovr.  1898. 
looked  up  inside  a  room,  visiting  a  widow  daughter-in-law  of 
the  complainant.  Uis  bi*others,  the  other  two  petitioners, 
came  to  his  rescue  and  forcib.ly  released  him,  and  all  three  have 
been  convicted,  Lajje  Ram  under  Sections  456  and  224,  and 
the  others  under  Section  225,  Indian  Penal  Code.  1  do  not  think 
any  of  the  couviotions  can  stand,  as  Lajjjs  Ram  was  not  guilty 
of  criminal  trespass  and  his  apprehension  was,  therefore,  illegal 
under  Section  59,  Criminal  Procedure  Code.  He  had  none  of 
the  intentions  necessary  to  constitute  the  offence  described  in 
Section  451,  Indian  Penal  Code.  Uis  intention  is  admitted  by 
the  Sessions  Judge  to  have  been  to  visit  or  have  intercourse 
with  one  of  the  daughtera-in-law  of  complainant,  both  of  whom 
are  widows.  The  evidence  shows  that  the  one  he  was  found 
with  was  Mussammat  Ganga  Devi,  and  also  that  she  is  a 
woman  of  loose  character.  That  she  is  so  is  proved  not  only  by 
the  evidence  in  this  case  but  by  a  report  made  by  complainant 
ia  the  Thana  in  1896  that  she  was  pregnant  and  that  he  was 
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afraid  sbe  would  procure  an  abortion.  Lajje  Ram  therefore 
conld  hardly  have  had  the  intention  of  committing  tbe  offence 
described  in  Section  509,  Indian  Penal  Code  (insulting  the 
modesty  of  a  woman).  There  is  every  reason  to  suppose  that 
he  entered  the  room  with  her  knowledge  and  consent,  and  that 
her  modesty  woald  not 'be  insulted  by  anything  he  intended 
to  do.  This  makes  the  case  different  from  those  reported  in 
J.  L.  B.,XV1  Gale,,  657,  and  XXII  Calc,  391  and  994,  on  which 
the  Sessions  Judge  relies  in  supporting  the  convictions. 

1  reverse  the  Ending  and  sentepces  and  acquit  tbe  petition- 
ers. The  fifies,  if  realized,  will  be  refunded,  and  Lajje  Bam 
will  be  discharged  from  his  bail. 

No.  13. 

Before  Mr,  Justici  Beid  and  Mr.  Justice  Anderson. 

GHASI,-(Accused),-PETITIONER, 

Versus 

QUBEN-EMPRESS,-EESP0NDENT, 

Case  No.  2170  of  1898. 

Criminal  Froc9durs  Ccdt,  1898,  Section*  190   (1)    (c),  191,  534— 

Omiuion  to  comply  with  requir$ment$  of  SBCtion  191  of  the  Code. 

The  Magiftrate  having  taken  cognizance  of  an  oflfence  under  olausa 
(c)  of  Bab-section  (1)  of  Section  190  of  the  Criminal  Procedure  Code, 
1898,  proceeded  to  try  the  case  himself,  and  before  commenciDg  to  record 
evidence  omitted  to  inform  the  accused  that  he  was  entitled  to  have 
the  case  tried  by  another  Court  as  prescribed  by  Section  191  of  the  Code. 
The  accused  having  been  cdnvicted  appealed  to  the  Sessions  Judge,  and 
made  it  one  of  the  grounds  of  his  appeal  that  the  omission  to  comply  with 
the  terms  of  Section  191  invalidated  tbe  trial.  The  Sessions  Judge,  how- 
ever overruled  this  contention,  relying  on  the  analogy  of  Section  534  of 
the  Code. 

Eeld  that  inasmuch  as  the  Magistrate  had  interested  himself  very  con* 
siderably  in  instituting  the  prosecution  and  as  his  mind  could  not  under 
the  circumstances  have  been  completely  free  from  bias,  it  was  incumbent 
on  him  to  comply  with  the  terms  of  Section  191  and  to  afford  the 
accused  an  opportunity  of  making  his  election. 

The  Court  accordingly  set  aside  the  conviction  and  ordered  a  new 
trial  before  another  Magistrate. 

Petition  for  revision  of  the  order  of  S.   Clifford,  Etquire,  Sesiions 
Judge,  Delhi  Division,  dated  SOth  October  1898. 

Browne,  for  petitioner. 

The  judgment  of  the  Court  was  delivered  by 

20th  Deer    1898  AndebsoN,  J.— In  tbis  case  the  Magistrate  (Mr.  Warborton) 

himself  instituted  a  prosecution  for  theft  against  the  appellant 
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-Ghasi  upon  information  received  from  some  person  other  than 
a  police  oflBcer  as  contemplated  by  clause  (r),  sub-section  (1)  of 
Section  190  of  the  Criminal  Procedure  Code.  He  proceeded 
to  trj  the  case  himself  and  before  commencing  to  record  evidence 
omitted  to  inform  the  accused  that  he  was  entitled  to  have  the 
<5ase  tried  by  another  Court  as  prescribed  by  Section  191  of  Act 
V  of  1898. 

The  trial  resulted  in  the  conviction  of  Ghasi,  who  appealed 
to  the  Sessions  Judge  and  made  it  one  of  his  grounds  that  this 
formality  having  been  neglected  the  trial  had  been  invalidated. 

The  learned  Sessions  Judge  had  some  doub^a-as  to  whether 
he  should  not  have  ordered  a  re-trial,  but  decided  that  the 
omission  did  not  invalidate  the  trial.  In  reaching  this  decision 
he  was  influenced  by  what  ho  terms  **  the  analogy  of  Section 
^*  534,  Criminal  Procedui  o  Code,"  but  there  is  no  such  provi- 
sion entered  in  the  Code  with  regard  to  an  omission  under 
Section  191  as  appears  in  Section  534  in  respect  of  an  omission 
to  carry  out  the  prescribed  procedure  of  Section  454. 

Section  191  of  Act  V  of  1898  is  in  modification  of  the 
*ame  section  in  Act  X  of  1862  as  amended  by  Act  III  of  1884, 
and  it  is  now  made  clear  that  the  accused  shall  be  informed 
of  his  right  to  be  tried  by  another  Court,  ^pB,  that  an  oppor- 
tunity must  be  given  him  of  making  his  choice  before  any 
evidence  is  taken.  We  are  not  prepared  to  hold  that  the 
omission  to  inform  the  accused  must  always  fall  within  the 
provisions  of  Section  537  of  the  Code,  and,  in  the  present  case, 
we  are  clearly  of  opinion  that  it  was  incumbent  on  the  Magis- 
trate to  have  afforded  to  the  accused  an  opportunity  of  making 
Lis  choice.  The  Magistrate  had  interested  himself  very  greatly 
in  preparing  the  case,  and  with  the  best  intention  possible  his 
mind  could  hardly  have  been  free  from  all  bias.  The  opening 
pages  of  his  judgment  show  that  he  had  been  privately  hearing 
unfavourable  reports  of  the  Thauadar  who  had  sent  up  a  case 
against  Harnam  and  had  not  proceeded  against  Ghasi,  and  it 
"was  because  he  believed  that  the  Thauadar  had  misconducted 
himself  that  he  took  up  the  inquiry  so  zealously. 

We  are  not  thoroughly  satisfied  that  the  Magistrate  was 
completely  free  from  bias,  and,  although  he  has  taken  great 
pains  with  the  case,  we  think  the  appellant  has  been  to  some 
extent  prejudiced  by  his  action,  and  it  is  therefore  all  the 
more  necessary  to  pay  attention  to  the  requirements  of  Seotion 
191.  /.  L,  E.,  XX  Calc.,  857,  is  a  case  somewhat  resembling  the 
present,  in  which  it  was  held  that  a  Magistrate  who  had  taken 
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part,  in  collecting  evidence  himself  was  disqaalified  from  trying 
the  case. 

For  the  reasons  given  above  we  set   aside  the  conviction 
and  direct  n  new  trial  before  another  Magistrate. 

Ajpplieation  alloieed. 

No.  14. 

Bfifore  Mr,  Justice  Frizelle,  Chief  Judge,  and  Mr.  Justice  Rttid. 
K ARAM  DIN"  AND  OTHERS,— (Accu8Ed),-PETITI0NERS, 
BinsiON  SiDX.   ^  Versus 

QUEEN-EMPRESS-RESPONDENT. 
Case  No.  1435  of  1898. 

Criminal  trials  Hearing  Jxxed  for  gpecified  date  hut   tuhiequetiily  acceU 
erated — Accu$ed'$ pleader  urmhle  to  attend  at  hetring  on  altered  date. 

On  the  16th  May  the  trial  of  accused  was  fixed  for  the  26th  May  and 
petitioners'  chief  pleader  was  informed  of  the  latter  date,  but  on  the  17th, 
the  date  of  hearing  wag  changed  to  the  18th.  The  said  pleader  was  inform- 
ed of  the  change  by  telegram,  and  in  reply  telegraphed  to  the  effect  that  be 
could  not  appear  on  the  18th,  and  asked  to  have  the  hearing  fixed  for  the 
23rd.  Contrary,  however,  to  this  request  and  the  wishes  of  the  accu«ed'» 
other  pleaders,  the  trial  was  proceeded  with  on  the  18th  and  continued  till 
the  21  St,  when  it  he  ci^se  was  decided  and  accused  convicted. 

Heldy  that  theiprocedure  of  the  Magistrate  was  improper  and  «»ve 
accused  just  cause  for  complaint.  If  there  were  any  reasons  for  accelerat- 
ing the  date  of  hearing,  the  trial  should  not  have  been  concluded  and  judg- 
ment pronounced  without  waiting  until  the  date  desired  by  accused's 
pleader  or  the  date  originally  fixed,  hearing  the  pleader  and  allowing  him 
to  recall  any  of  the  witnesses  he  wished. 

The  Chief  Court,  however,  refu  sed  to  order  a  re- trial  of  accused  on  the 
ground  that  the  irregularity  and  impropriety  of  the  procedure  had  not  under 
the  circumstances  of  this  case  occasioned  any  failure  of  justice. 

Petition  for  revision  of  the  order  of  Rai  Bahadur  Lata   Buta  ilciZ, 
Sessions  Judge,  Sialkot  Division,  dated  6th  July  1898. 
Lakhshmi  Narain  and  K.  P.  Roy,  for  petitioners. 
The  judgment  of  the  Court  was  delivered  by 

12th  Augi.  1898.  Prizellk,   C.   J. — The  main  purport  of  this  petition  for 

revision  is  that  a  new  trial  should  be  ordered  on  the  ground 
that  the  procedure  of  the  Magistrate  who  tried  the  case  was 
irregular  and  that  petitioners  were  thereby  seriously  prejudiced. 
The  irregularity  complained  of  was  this,  that  the  trial  was  fixed 
on  the  16th  May  1898  for  the  26th  May  1898,  and  petitioners' 
chief  pleader,  Mr.  K.  P.  Roy,  informed  of  this  date ;  that 
the  date  was  on  the  17th  changed  to  the  18th,  and  Mr.  Roj 
informed  by  telegram ;  that  he  replied  by  telegram  saying  that 
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he  could  not  appear  on  the  18fch  and  asking  to  have  the  23rd 
fixed,  bat  contrary  to  the  wishes  of  petitioners*  other  pleaders 
the  trial  was  proceeded  with  on  the  18th  and  continued  until  the 
21st,  when  the  case  was  decided  and  petitioners  convicted.  We 
are  of  opinion  that  the  procedure  was  improper  and  gave  peti- 
tioners just  cause  for  complaint.  If  there  were  any  reasons  for 
accelerating  the  date,  such  as  that  alleged  for  the  prosecution, 
the  trial  should  not  have  been  concluded  and  judgment 
pronounced  without  waiting  until  the  date,  which  was  a  near 
one,  desired  by  petitioners'  pleader  or  the  date  originally  fixed, 
hearing  the  pleader,  and  allowing  him  to  recall  any  of  the  wit- 
nesses he  wished. 

But  the  irregularity  and  impropriety  of  the  procedure  did 
not,  we  think,  occasion  any  failure  of  justice,'  and  a  new  trial 
ought  not  to  be  ordered.  When  the  Magistrate  decided  to  pro- 
ceed with  the  case,  petitioners'  other  pleaders  offered  apparently 
no  farther  objection,  as  they  might  have  done,  by  withdrawing 
from  the  case,  applying  for  its  transfer  or  declining  to  cross- 
examine  the  witnesses  or  produce  witnesses  for  the  defence. 
The  evidence  was  fully  gone  into,  the  witncHSes  were  cross- 
examined  and  witnesses  for  the  defence  heard.  The  learned 
pleader  (Mr.  K.  P.  Roy)  has  also  had  an  opportunity  of  fully 
arguing  the  case  on  the  merits  in  the  appeal '4o  the  Sessions, 
and  did  so  argue  it.  Objection  is  verbally  taken  to  the  fact 
that  the  Sessions  Judge  in  his  judgment  wrongly  referred  to 
the  previous  case  in  which  one  Said  Mir  was  complainant  and 
which  had  not  been  decided  when  the  Sessions  Judge  heard  the 
appeal.  We  think  there  was  nothing  wrong  in  the  Sessions 
J  udge  alluding  to  that  case.  He  only  mentions  the  fact  of  a 
complaint  having  been  made  and  formed  no  opinion  as  to  what 
the  facts  of  that  case  were.  The  case  quoted  before  us,  J.  L,  ff., 
XXII  Cale.,  998,  is  therefore  hardly  analogous. 

Indeed  no  objection  is  made  in  the  petition  for  revision  as 
to  any  snoh  matter  having  beep  wrongly  taken  into  consider- 
ation by  the  Sessions  Judge.  We  therefore  see  no  reason  for 
going  into  the  whole  of  the  evidence,  and  no  gronnd  is  shown 
US  for  considering  it  likely  that  a  wrong  conclusion  has  been 
come  to  on  the  evidence.  But  we  think  good  reason  is  shown  na 
for  modifying  the  punishments.  The  sentences  are  excessively 
severe,  the  case  has  evidently  been  a  good  deal  exaggerated, 
and  the  injuries  to  the  two  men  assaulted  do  not  seem  to  as 
so  severe  as  they  have  been  represented.  Still  the  case  was  one 
whieh  requires  a  severe  sentence,  and  we  therefore  only  interfere 
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to  the  extent  of  reducing  the  sentences  on  each  of  the  peti- 
tioners to  one  year's  rigorous  imprisonment  -with  one  month's 
solitary  confinement. 

We  hope  the  Magistrate  will  ahstain  from  such   hasty  and 
inconsiderate  action  as  that  we  hare  commented  upon  in  future. 

Oftfivictiom  upheld :  sentences  modified. 

No,  1& 

Before  Mr.  Justice  Frizelle^  Chief  Judge^  and  Mr.  Justice  Reid, 

SQUEBN-EMPRESS,— APPELLANT, 
Versus 
KHUSflAL  SINGH  AND  OTHERS,— (Acccsed),— 
RESPONDENTS. 
Case  No.  166  of  1898. 

Appsal  by  Govern ment  from  order  of  acquittal — Appeals  in  petty  caset. 

Held,  that  appeals  by  Government  from  orders  of  acquittal  should   be 
made  only  in  cases  of  some  importance. 

Appeal  frorn  the  order  of  Sardar  Gurdial  Singh,  Man,  Sessions  Judge^ 
Sialkot  Division,  dated  16th  November  1897. 
Rohinson,  Junior  Government  Advocate,  for  appellant. 
The  judgment  of  the  Court  was  delivered  by 

18f\  Novr  1898  Frizelle,   C.  J. — Rice   and  almonds,   which    complainant 

claimed  as  stolen  from  him,  were  admittedly  found  in  Khushal 
Siugh's  possession.  Khushal  Singh  did  not  allege  that  thej  were 
his  own.  He  admitted  that  he  received  them  from  the  other 
accused;  and,  although  such  articles  are  not  usually  identifiable, 
we  are  satisfied  from  this  admission  of  Khushal  Singh,  from 
the  articles  being  found  with  him  immediately  after  the  theft, 
and  from  other  articles,  the  produce  of  the  same  theft,  being 
given  up  by  the  other  accused,  that  the  rice  and  almonds  found 
in  Khushal  Singh's  house  belonged  to  complainant  and  were 
stolen  from  him.  We  also  have  no  doubt  that  Khushal  Singh 
knew  or  had  reason  to  believe  the  articles  to  be  stolen  if  he  did 
not  take  part  with  other  accused  in  committing  the  actual  theft. 
He  received  the  things  under  suspicious  circumstances  from 
persons  well  known  to  be  bad  characters  at  an  early  hour  of  the 
morning  when  he  must  have  suspected  that  they  were  return- 
ing from  a  thieving  expedition,  and  when  they  were  most  pro- 
bably laden  with  the  other  plunder.  We  think,  therefore,  that 
he  ought  not  to  have  been  acquitted  by  the  Sessions  Judge,  but 
bis  conviction  by  the  Magistrate  should  have  been  rather  under 
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Section  411,  Indian  Penal  Code,  than  Section  457.  The  pro- 
secution itself  offered  evidence  to  show  that  he  only  received 
the  rice  and  almonds  from  the  other  accased. 

As  to  these  other  accused — All  Manna,  Khairu  and  Ram 
Siugli— we  find  it  proved  that  they  pointed  out  a  place  on  the 
bank  of  a  nullah^  where  two  tins  of  ghi  and  a  broken  ohati  of  ghi 
wore  found  buried  in    the   ground.     They  did  so   immediately 
uftei*  Khuahal  Singh  had  given  information  against  them.     As 
th^so  articles  ware   in  the  list  of  stolen  property  reported  by 
complainant  before  the  discovery  was  made,  as   they  were  dis- 
covered very  soon  after  the  theft,  on  Khushal  Singh's  giving  up 
the  namos  of  the  thieves,  an  i  as  j^hero  was  nothing  unlikely    in 
complainant  beins;  able  to  identify  the  tins,  we  have    no   doubt 
that  these  also  were  stolen.     We  see  no    reason   to   reject   the 
evidence  that  these  accused   pointed   out  the  place  where  the 
articles  were  found.     They    could   not   have   done  so  without 
having  committed  the   theft.     Evidence   of   this   kind  is  often 
made  up,  but  wo  think  it  impossible  that   it   could   have    been 
made  up  in  this  case.     Even  the  Sessions   Judge,    although  he 
aoquittei  the  accused,  did  not  disbelieve  the  evidence  as  to   the 
manner  in  which  the  ghi  was  found,  and   only   acquitted   them 
because  he  doubted  the  evidence  of  identification   as  to  which 
we  disagree  with  him» 

We,  therefore,  accept  the  appeal  and  convict  all  the  accused. 
Khuahal  Singh  under  Section  411,  and  Alt  Manna,  Khairu  and 
Ram  Singh  under  Section  457,  Indian  Penal  Code.  Only  a 
moderate  sentence  is  necessary.  None  of  the  accused  ha^  ever 
previously  been  convicted,  the  theft  was  of  a  petty  natpre,  the 
value  of  the  stolen  property  being  only  Rs.  22  or  Rs.  23  alto- 
gether, and  three  of  the  accused  have  been  already  a  considerable 
time  in  confinement.  We  may  remark  that  the  case  was 
hardly  one  worth  appealing.  Appeals  by  Government  should, 
wc  think,  only  be  made  in  cases  of  some  importance. 

We  sentence  Khushal  Singh  to  six  months'  and  Ali  Manna, 
IChairu  and  Ram  Sin^h  to  nine  months*  rigorous  imprisonment, 
with  one  mouth's  solitary  confinement  each..  Sentence  to  take 
effect  from  date  of  imprisonment  in  pur»uance  of  this  order,  and 
District  Magistrate  should  take  the  necessary  measures  for 
Khushal  Singh's  arrest. 

Appeal  allotoed. 
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No.  16. 
Before  Mr.  Justice  Clark,  Chief  Judge. 
I  SURE  KHAN,— (AccusKD),-PETlT10NER. 

RjiTisioK  S»E.  <  VenuB 

i  QUEEN-E  M  PRESS,— RES  PONDBNT. 

Case  No.  2416  of  1898. 
Criminal  Procedure  Code,  1898,  Section  195  (7) — Sanction  for  fMro««cit- 
iion — Siihordinaiion  of  Courts, 

For  the  purposes  of  Sectiou  195,  Criminal  Procedure  Code,  1898,  the 
Court  of  the  District  Judge  is  the  Court  to  which  a  Mnnsif  is  subordioate', 
and  it  is  the  Court  of  the  District  Judii<S  and  not  cf  the  Divisiooal  Judge 
which  can  give  sanction  for  prosecuftou  in  respect  of  offences  referred  to 
iu  the  said  section  when  conimitied  in  the  Court  of  a  M unsif. 

Petition  for  revision  of  the  order  of  G,  Lewis,  Esquire,  Diviiional 
Judge,  Amritsar  Division,  dated  20th  August  1898. 

Jaisbi  Bam,  for  petitioner. 

The  judgment  of  the  learned  Chief  Judge  in  Chambers  was 
as  follows : — 

2bth  Jany,  1899.  Clark,  C.  J.— Under  Section  195,  Criminal  Procedure  Code, 

the  Divisional  Judge  has  given  sanction  for  the  prosecution  of 
Bare  Khan  under  Sections  193,  196,  465  and  471,  Indian  Penal 
Code ;  these  offences  having  been  committed  before  Lala  Amolak 
Ram,  Munsif,  Gardaspur,  who  has  left  the  district. 

The  law  has  been  changed  in  the  new  Criminal  Procedure 
Code,  and  Section  195  (7)  lays  down  that — 

*♦  For  the  purposes  of  this  section  every  Court  shall  be 
"  deemed  to  be  subordinate  only  to  the  Conrt  to  which  appeals 
•'  from  the  former  Court  ordinarily  lie,  that  is  to  say,  (a) 
'*  where  such  appeals  lie  to  more  than  one  Court,  the  appellate 
"  Court  of  inferior  jurisdiction  shall  be  the  Court  to  which  such 
"  Court  shall  be  deemed  to  be  snbordinate." 

For  the  purposes  of  this  section  the  Court  6t  the  District 
Judge  is  the  Court  to  which  the  Alansif  is  subordinate,  and  it  is 
the  Court  of  the  District  Judp^e,  not  of  the  Divisional  Judge, 
-^ioh  can  give  sanction  for  offences  referred  to  in  Section  195, 
Criminal  Procedure  Code,  committed  in  the  Court  of  a  Munsif. 

The  sanction  of  the  Divisional  Judge  is  set  aside  as  without 
jarifldiction. 


Digitized  by 


Google 


Hot.  18«.  ]  CRIMINAL  JUDOMBIITtt— Ko.  17.  37 


Fall  Bench. 

No.  17. 

Before  Mr.  Justice  Clarh,  Chief  Judge,  Mr.  Justice  Beid,  Mr. 

Justice  Chaiterji,  and  Mr.  Justice  Anderson. 

QUEEN-EMPRESS, 

Versus  }  Appbllati  Sidb. 

SAIF  ALT,— (Accused). 
•  Case  No.  1075  of  1898. 
Criminal  Procedure  Code,  1898,  Section  54S)—Culpahle  homicide -^Finxef 
of  Court  to  grant  compemation— Act  XIII  of  1855— "  Injttry  "—Penal  Code, 
Section  44 — Enhancement  of  sentence. 

Heldy  by  the  Full  Bench ^  that  it  is  competent  to  a  Court,  under  Section 
645  of  the  Criminal  Procedure  Code,  3898,  to  award  part  of  the  fine 
imposed  under  Section  304  of  the  Penal  Code  for  the  ofFence  of  culpable 
homicide  not  amounting  to  murder  to  the  widow  of  the  person  killed,  in 
compensation  for  the  injury  caused  by  the  offence  committed,  the  loss  of 
her  hnsband's  support  affecting  a  widow  prejudicially  in  a  legal  right,  and 
being  therefore  **  an  injury  "  as  deGned  in  Section  44  of  the  Penal  Code, 
for  which  substantial  compensation  can  bo  awarded  by  a  Ciril  Court 
(/.  L.  B,  XII  Mad.,  352,  and  7.  L.  R.,  XXI  Mad,,  74  (F.  B.),  not  followed). 

Where  the  accused,  enraged  by  rile  abuse  addressed  to  him  by  the 
deceased,  struck  the  latter  a  severe  blow  on  the  bead  with  the  first  thing 
that  came  to  hand,  viz.,  a  wooden  lamp-stand,  whicli  blow  fractured  the 
skull  and  caused  death  not  long  afterwards,  held,  by  the  Division  Bench 
that  a  sentence  of  two  years*  rigorous  imprisonment,  including  two 
months'  solitary  confinement  and  a  fine  of  Rs.  100,  or,  in  default,  six 
months*  f  orther  rigorous  imprisonment,  passed  by  the  District  Magistrate 
was,  under  the  circumstances  of  the  case,  not  inadequate,  and  should  not  be 
enhanced. 

Per  Chatterji  J,  (in  Chambers). — An  enhancement  of  sentence  should 
take  place  only  when  the  sentence  awarded  is  manifestly  inadequate,  and 
the  powers  of  the  Chief  Court  for  such  purpose  should  be  exeipcised  only 
under  exceptional  circumstances. 

Oase  reported  hy  0.  Leslie  Smith,  Esquire^  Sessions  Judge^ 
Eawalpindi  Division, 

The  facts  of  this  case  were  as  follows  : — 

Saif  AH,  accused,  lived  in  a  small  hamlet  belonging  to 
Deryala  Khaki,  in  which  there  were  only  two  dwelling-houses, 
Saif  Ali*8  and  his  uncle  Dadu's. 

On  the  day  of  the  occurrence  of  the  offence,  Saif  Ali's  larab 
was  seen  trespassing  on  the  crop,  and  Daraz  remonstrated  with 
him  about  it.  An  altercation  ensued,  and  Daraz  went  to  the 
door  of  Saif  Ali's  house,  inside  which  Saif  Ali  had  gone,  and 
continued  to  abuse  him.    Saif  Ali  raised  a  wooden   lamp-stand 
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which  was  standing  just  inside  the  door  and  hit  Daraz  with  it 
one  blow  on  the  forehead  which  smashed  his  sknll  and  felled 
him,  and  from  the  consequences  of  which  he  died  five  days 
after. 

The  accns  ed  was  convicted  and  sentenced  by  the  District 
Magistrate  as  follows  :  — 

The  accused,  on  conviction  by  J.  Wilson,  Esquire,  exercis- 
ing the  powers  of  a  District  Magistrate  in  the  Rawalpindi 
District,  was  sentenced,  by  order  dated  7th  April  1898,  nnder 
Section  304,  Part  II  of  the  Indian  Penal  Code,  to  two  (2)  years' 
rigorous  imprisonment,  including  two  months*  solitary  confine- 
ment and  to  pay  Rs.  100  6ne,  or,  in  default,  six  months'  further 
rigorous  imprisonment. 

The  proceedings  were  forwarded  by  the  learned  Sessions 
Judge  for  revision  on  the  following  grounds  : — 

"  On  the  facts  found  (and  I  think  rightly  found)  by  the 
"  District  Magistrate,  I  am  of  opinion  that  the  sentence  awarded 
"  was  inadequate.  A  very  severe  blow  was  given  on  the  head 
"  with  a  very  formidable  weapon,  which  blow  fractured  the 
"  skull  and  caused  death  not  long  afterwards.  The  case  is  very 
"  much  on  all-fours  with  that  reported  in  No.  5,  Punjab  Record, 
"  Criminal,  1893,  and  in  that  case  a  sentence  of  five  years  was 
"passed  by  the  Chief  Court.  A  similar  sentence  appears  to  be 
"  called  for  here. 

*'  The  proceedings  of  the  case  are  therefore  submitted  to 
"  the  Chief  Court,  Punjab,  on  the  Criminal  Revision  Side  under 
"  Section  438,  Criminal  Procedure  Code,  with  a  view  to  enhance- 
•*ment  of  sentence." 


The    case  in  the  first  instance  came  before  Mr.  Justice 
Chatterji,  in  Chambers,  who  passed  the  following  order : — 

IQlh  June  1898.  Chatterji,  J, — I  have  gone  through  the  record  and  do  not 

on  the  whole  see  suOBcient  grounds  for  enhancing  the  sentence. 
The  accused  hit  a  single  blow,  and  there  is  no  question  that  he 
had  any  intention  of  causing  death  or  bodily  injury  likely  or 
suflBcient  in  the  ordinary  course  of  nature  to  cause  death.  It 
has  been  found  that  he  knew  that  he  was  likely  to  cause  death, 
and  this  is  probably  right,  though  if  the  Court  had  beenalittlo 
more  indulgent  it  might  have  found  that  the  accused  knew 
nothing  more  than  that  he  was  likely  to  cause  grievous  hurt. 
See  Funjalf  Record,  No.l8  of  1893,  Cr.,  which  partially  exemplifies 
this  remark.  Altogether  the  act  was  the  result  of  a  momentarj 
impulse  and  the  consequences  wore  probably  due  as  much  to 

Digitized  by  VjOOQIC 


Not.  1898.  ]  CRIMINAL  JUDGMENT8-N0.  17.  39 


misfortane  as  to  any  oonscions  effort  on  tbe  accused's  part.  An 
experienced  and  careful  Magistrate  lias,  in  view  of  all  the  cir- 
cumstances, considered  a  sentence  of  two  years  sufficient  to  meet 
the  ends  of  justice,  and  I  am  not  prepared  to  say  that  he  is 
egregiously  wrong.  An  enhancement  should  take  place  only 
when  the  sentence  is  manifestly  inadequate,  and  the  powers  of 
this  Court  for  this  purpose  should  bo  exercised  only  under 
exceptional  circumstances.  Possibly  a  slightly  heavier  sentence 
might  have  been  better  suited  to  the  case,  but  I  doubt  whether 
it  was  necessary  to  inflict  one  of  five  years'  rigorous  imprison  • 
ment.  In  No.  5,  Punjab  Record,  1893,  the  facts  were  moro 
adverse  to  the  accused.  But  even  if  the  Sessions  Judge's  opinion 
is  right,  it  is  not  necessarily  a  good  reason  for  enhancement.  See 
No.  7,  Punjab  Becord,  1889. 

I  accordingly  decline  to  act  on  the  Sessions  Judge's  recom- 
mendation. But  with  reference  to  the  order  for  compensation 
I  should  like  to  be  informed  by  the  District  Magistrate  who 
the  heirs  of  the  deceased  are  in  whose  favour  it  has  been  passed. 
Compensation  can  only  be  awarded  whore  substantial  compensa- 
tion can  be  recovered  by  civil  suit.  Act  XIII  of  1855  lays 
down  the  law  on  the  subject,  and  the  heirs  must  be  such  as  can 
claim  compensation  under  Section  I  of  that  Act. 

On  the  receipt  of  the  District  Magistrate's  reply  this  part 
of  the  case  will  be  disposed  of. 

On  receipt  of  the  return  of  the  District  Magistrate  the  case 
was  referred  to  the  Division  Bench  by  the  following  order  of  the 
learned  Judge  in  Chambers : — 

Chattbrjt,  J.— The  return  of  the  District  Magistrate  is  that  12^^  Augt,  1898. 
the  deceased  has  left  a  son,  Jiwan,  and  a  widow,  Mussammat 
Sardaro,  who  are  his  heirs. 

Under  Section  1,  Act  XIII  of  1855,  these  persons  would  be 
entitled  to  maintain  a  civil  suit  for  damages  or  compensation  for 
the  injury  to  the  deceased  if  the  defendant's  act,  neglect  or  de- 
fault which  caused  the  death  was  such  as  would  have  entitled 
the  deceased  to  maintain  an  action  of  this  nature  had  he  not 
died.  The  District  Magistrate's  order  for  compensation ;  is 
correct  if  substantial  compensation  is  recoverable  by  civil  suit 
by  these  heirs  for  the  injury  which  caused  Daraz's  death. 

But  Pur^'ab  Record^  No.  6,  of  1890,  Criminal,  is  against  this 
view,  so  also  in  re  Luchmaka  (J.  L.  B.,  XII  Mad.,  362). 

I  have  some  doubt  as  to  the  correctness  of  these  rulings, 
hut  %  very  i:«90vt  Fall  BenekJudgoMiit  of  the  Madraa  Couit^ 
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Yala  Qangulu  v.  Mtmndi  Bali  (I.  L.  R,  XXI  Mad,,  74i)  agrees 
with  them.  The  earlier  cases  may  be  put  out  of  consideration, 
as  the  previous  Acts  were  differently  worded.  If  the  Full  Bench 
Judgment  and  No.  6  of  1890,  Criminal,  are  correct,  the  order  of 
the  District  Magistrate  must  be  set  aside.  I,  however,  think  it 
best  to  refer  the  question  to  a  Bench.  If  the  District  Magis- 
trate's order  is  wroug  and  without  authority,  I  think  we  should 
set  it  aside,  as  it  causes  substantial  loss  to  Government  which 
would  otherwise  be  entitled  to  the  fine. 


The  question  of  law  involved  was  referred  to  a  Full  Bench 
by  the  following  order  of  the  Division  Bench  (BMd  and  Andenon^ 
JJ,):- 

17/^  0(?^  1898.  Rem*,  J.— Havinnr  considered  the  evidence  on  the  record, 

we  concur  with  Mr.  Justice  Chatterji  that  the  seutence  passed 
by  the  District  Magistrate  is  not  inadequate  :  the  prisoner  was 
enraged  by  vile  abuse  addressed  to  him  by  the  deceased,  and 
struck  only  one  blow  with  the  first  thing  that  came  to  hand,  a 
wooden  lamp-stand.  In  No.  5,  Punjab  Record,  Criminal,  1893,  the 
prisoner  killed  his  wife  in  the  course  of  a  quarrel,  and  deserved 
a  more  severe  sentence  than  the  prisoner  before  us,  who  struck  a 
man  who  abused  him.  The  question  raised  by  Mr.  Justice 
Chatterji,  whether  compensation  can  be  awarded  to  the  son  and 
widow  of  the  deceased  under  Section  545  of  the  Code  of  Criminal 
Procedure  of  1882,  reproduced  totidem  verbis  in  the  Code  now  in 
force,  raises  considerable  difficulty. 

No.  6,  Punjab  Record  (Cr.),  1890,  is  not  in  point,  inasmuch 
as  Act  XIII  of  1855  is  an  Act  to  provide  compensation  to  families 
for  loss  occasioned  by  the  death  of  a  person  caused  by  actionable 
wrong,  and  the  persons  fined  in  that  case  were  convicted  only 
under  Section  323  of  the  Penal  Code,  and  were  held  not  to  be 
responsible  for  the  death  of  the  deceased,  who  died  of  apoplexy. 
There  can  be  no  doubt  of  the  correctness  of  the  r«ling  quoted. 

The  question  is  whether  the  words  in  Section  545,  **  the 
"  Court  may  order  the  whole  or  any  part  of  the  fine  recovered  to 
**be  applied  in  compensation  for  the  injury  caused  by  the 
**  offence  committed,  where  substantial  compensation  is,  in  the 
*'  opinion  of  the  Court,  recoverable  by  civil  suit,"  are  limited  as 
th«»y  havo  been  held  to  be  limited  in  Yala  Qangulu  v.  Momndi 
Dali,  I.  L.  It,  XXI  Mad.  (F.  B.),  74.  The  reference  to  the  Full 
Bench  was  made  because  the  correctness  of  the  ruling  in  re 
Lutchmaka  (/.  L,  B.,  XII  Mad,,  352)  was  doubted. 

In  both  these  cases  death  ^as  caused  by  a  rash  or  negligent 
act,  the  oonvjctiou  being  under  Section  304-A  of  the  Code. 
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In  XJI  Mad.,  no  reasons  are  given  and  no  aathority  is  quoted. 
In  X2[I  Mad.,  compensation  was  held  not  to  be  awardable  for 
reasons  which  appear  to  be  open  to  doubt.  Had  the  legislature 
intended  to  limit  the  compensation  awarded  under  Section  545 
(6)  to  the  person  against  whom  the  offence  was  committed  it 
would  have  been  very  easy  to  embody  words  of  limitation  in 
that  clause.  The  reasons  given  in  the  referring  order  in  XXI 
Mad.  support  the  view  that  compensation  is  awardable  to  the 
widow  or  son. 

As  this  view  is  opposed  to  that  expressed  by  the  Full  Bench 
of  the  Madras  Court,  we  refer  to  a  Full  Bench  the  question 
whether,  under  Section  545  of  the  Code  of  Criminal  Procedure, 
compensation  may  in  cases  of  culpable  homicide  be  awarded  to 
any  person  for  whose  benefit  a  suit  would  lie  under  Act  XIll 
of  1855. 

The  judgment  of  the  Full  Bench  was  delivered  by 

Rbid,  J.  {Clark,  C.  J.,  Chatierji  and  Anderson,  J  J,,  concurring),  2dth  Jauy.  1 899.] 
— The  question  for  consideration  is  whether,  under  Section  545 
of  the  Code  of  Criminal  Procedure,  part  of  the  fine  imposed 
under  Section  304  of  the  Penal  Code  for  the  offence  of  culpable 
homicide  not  amounting  to  murder  may  be  paid  to  the  widow 
of  the  person  killed,  in  compensation  for  the  injury  caused  by 
the  offence  committed.  It  is  unnecessary  in  this  particular  case 
to  deal  with  the  question  of  payment  to  other  relations. 

Under  Act  XIII  of  1855,  a  suit  may  be  maintained  for  the 
benefit  of  the  widow  against  the  person  causing  her  husband'K 
death,  and  the  Court  may  give  such  damages  as  it  may  think 
proportioned  to  the  loss  resulting  from  the  death  to  the  widow, 
the  object  of  the  Act  being  to  provide  compensation  to  families 
for  loss  occasioned  by  the  death  of  a  person  caused  by  actionable 
wrong. 

Section  545  of  the  Code  empowers  a  Court  which  passes 
a  sentence  of  fine  to  order  the  whole  or  part  of  any  fine  recovered 
to  be  applied  in  compensation  for  the  injury  caused  by  the 
offence  committed,  where  substantial  compensation  is,  in  the 
opinion  of  the  Court,  recoverable  by  civil  suit. 

There  is  no  suggestion  that  the  widow  in  this  case  could 
not  recover  substantial  compensation  under  Act  XIII. 

The  authority  on  the  question  is  limited. 

Under  Section  44,  Act  XXV  of  1861,  which  allowed 
compensation  out  of  the  fine  imposed  to  be  paid  to,  or  for,  the 
person  who  had  suffered  by  an  offence,  not  exceeding  the  loss 
appearing  to  be  caused  to  him,  the  Calcutta*  Court,  in  re       ^^ 

Digitized  by  VjOOQ IC 


Roop  Lai  Singh  (X  W.  B.,  Cr.,  39),  held  that,  if  compensation 
could  be  awarded  to  all  the  heirs  of  any  person  who  had  been 
killed  it  was  impossible  to  say  where  such  orders  would  stop, 
and  that  compensation  could  only  be  awarded  to  the  actual 
sufferer,  or  the  person  directly  injured  by  the  offence. 

Section  44  did  not  contain  the  words  "  where  substantial 
compensation  is,  in  the  opinion  of  the  Court,  recoverable  by 
civil  suit,"  which  obviate  the  difficulty  pointed  out  by  the 
Calcutta  Court,  arising  from  holding  that  compensation  could 
be  awarded  to  all  heirs  of  the  deceased,  Act  XIII  limiting  these 
heirs  to  the  wife,  parent,  husband,  or  child. 

Queen  v.  Moorut  Loll  (VI W.  B.,  Cr.,  93)  is  not  in  point,  death 
not  having  been  caused  by  the  offender,  nor  is  No.  6,  Punjab  Re- 
cord (Cr.),  1890,  the  offenders  therein  being  convicted  only  of 
causing  simple  hurt,  and  not  being  held  responsible  for  the  death 
of  the  person  hurt,  which  was  held  to  have  resulted  from 
apoplexy.  In  re  Lutehvfiaha  (/.  L.  JR.  Xll  Mad.,  352),  it  was  held 
that  Section  545  of  the  Code  did  not  contemplate  an  order  for 
compensation,  to  be  paid  out  of  a  fine  imposed  under  Section 
304- A,  to  the  widow  of  the  man  whose  death  was  caused  by  the 
rash  or  negligent  act  in  question.  No  reasons  were  recorded  for 
the  decision.  The  same  question  arising  in  Yala  Oatigulu  v. 
MoundiDali(L  L.E,,  XXI  Mad.  (P.B.),  74)  was  referred  to 
a  Full  Bench,  because  the  correctness  of  the  ruling  in  XH  Mad. 
was  doubted. 

The  Full  Bench  confirmed  that  ruling,  holding  that  the 
Codes  of  1872  and  1882  had  made  no  change  in  the  law  con- 
tained in  the  Code  of  1861,  under  which  it  was  obvious  that 
compensation  could  not  have  been  awarded  to  the  widow. 
Section  545  of  the  Code  of  1882  is  reproduced  in  the  present 
Code,  while  the  corresponding  Section  308  of  the  Code  of  1872 
provided  that  part  of  the  fine  might  be  awarded  to,  or  for,  the 
benefit  of  the  complainant,  or  the  person  injured,  or  both,  in 
compensation  for  the  offence  complained  of,  where  such  offence 
could,  in  the  opinion  of  the  Court,  be  compensated  by  money. 

With  all  deference  to  the  opinion  expressed  by  Sheppard,  J., 
and  coucurix)d  in  by  the  rest  of  the  Madras  Full  Bench,  ibc 
change  in  the  language  of  the  Codes  appears  to  mc  significant, 
whatever  the  true  interpretation  of  Section  44  of  the  Code  of 
1861  may  have  been. 

The  omission  of  the  words  "  the  person  who  has  sntEei^d  bj 
such  offence,"  which  appeared  in  the  Code  of  1861,  and  of  "  the 
oomplainanti  or  the  person  injured,  or  both J!^ which  jappeuMl 
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in  that  of  1872,  from  Section  545  of  the  Codes  of  1882  and  1898, 
and  the  language  of  (1)  (a)  of  that  section  lead  me  to  the 
conclusion  that  compensation  may  now  be  awarded  to  the  widow. 
It  is  true,  as  laid  down  in  the  Madras  ruling,  that  "  injury  "  in 
Section  545  must  bo  interpreted,  having  regard  to  Section  4  (I) 
of  the  Code  and  Section  44  of  the  Penal  Code,  as  defined  in  the 
latter  section,  t.e.,  harm  illegally  caused  to  any  person  in  body, 
mind,  repatation,  or  property,  but  Ijdo  not  think  that  iuterpreta- 
tion  is  opposed  to  my  view  of  the  law. 

In  the  notes  to  the  Penal  Code  by  Sii*  W.  Morgan,  C.J.,  and 
A.  C.  Macpherson,  J.,  it  is  said  that  an  act  which  is  by  law 
wrongful  as  regards  the  person  complaining,  that  is,  which 
affects  him  prejudicially  in  some  legal  right,  is  an  injury,  and 
in  my  opinion  the  definition  in  Section  44  was  intended  to  be 
as  wide  as  possible. 

It  does  not  appear  to  me  that  the  word  "  injury  '*  in  the 
preamble  to  Act  XIII  bears  a  wider  interpretation  than  the 
same  word  used  in  Section  545  (I)  (6),  and  the  words  iu  that 

sub-section,  *'  where  substantial  compensation  is re- 

**  coverableby  civil  suit,*'  appear  to  me  to  mean  "  if  the  oircum- 
*'  stances  are  sach  that  some  person  coald  recover  substantial 
compensation  by  civil  snit.*' 

Act  Xlll  is  described,  as  already  stated,  as  '*  an  Act  to  pro- 
*'  vide  compensation  to  families  for  loss  occasioned  by  the  death 
"  of  a  person  caused  by  actionable  wrong."  It  is  a  reproduction 
of  Lord  Campbell's  Act,  IX  &  X  Victoria,  Chapter  92,  under 
which  it  has  been  ruled  that  the  person  for  whose  benefit  the 
action  is  brought  must  have  suffered  some  pecuniary  loss  by 
the  death  of  the  deceased,  piecuniary  loss  meaning  some  sub- 
stantial detriment  in  a  wordly  point  of  view,  including  loss  of 
support  and  even  loss  of  mere  gratuitous  liberality-*  Frani^ftii 
V.  8<mlh  EaaUm  Railway  Company,  8.  Hurl  and  N.,  211 ;  Pym  v. 
G.  JS'.  Bailtcay  Company^  4  B.  and  S.,  396 ;  Hetherington  v.  Norik 
EcuiLern  Bailway  Company,  9,  Q.  B.  D.,  160 ;  and  Dalton  v.  South 
EagUrn  Bailway  Company,  27,  L.  J.,  C.  P.,  227.  It  was  held  in 
Osbom  V.  OilUt,  L.  It.  8,  Ex.  88,  that  grief,  mourning  and 
funeral  expenses  could  not  be  taken  into  account,  but  I  think 
the  authorities  quoted  above  justify  the  conclusion  that  loss 
of  her  hasband's  support  affects  a  widow  prejudicially  in  &  legal 
right,  and  is  therefore  an  injury  as  defined  in  the  Penal  Code  for 
which  substantial  compensation  can  be  awarded  by  a  Civil 
Court,  the  right  of  a  woman  to  be  supported  by  her  husband 
being  an  existing  right. 
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For  these  rcasoDS  I  woald  answer  the  qnestion  referred  in 
the  affirmative. 


RKVI810N  Side. 


The  case  was  thereafter  disposed  of  by  the  following  order 
of  the  Division  Bench  : — 

3Ut  Jany,  1899.  Rbid,  J. — In  accordance  with  oar  view  of  the  facts,  recorded 

in  our  referring  order  of  the  17th  October  1898,  and  with 
the  decision  of  the  Fall  Bench,  we  maintain  the  order  of  the 
District  Magistrate. 

No.  18. 

Before  Mr.  Justice  Reid. 

GOBIND  RAM  AND  OTHERS,— (Accused) - 

PETITIONERS, 

Versus 

QUEEN-EMPRESS,— RESPONDENT, 

Case  No.  247  of  1899. 

Sanction  Jor  protecution — Penal  CodCy  Section  l9S^Falie  evidence — 
Inquiry  under  Act  XXXVII  o/ 1850— Bepeai  of  Section  17  of  Act  XXXVIi  of 
1850,  effect  of —Oaths*  Act,  1873,  Section*  4,  14.— Validity  o/eanction. 

Certain  persons  having  given  evidence  iiefore  Commissioners  appoint- 
ed under  Act  XXXYII  of  1850  to  hold  an  inquiry  into  the  behaviour  of  a 
certain  Judicial  Officer,  the  said  Commissioners  thereafter  on  the  applica* 
tiou  of  the  Government  Advocate,  but  without  notice  to  the  aocoaed, 
granted  sanction  for  their  prosecution  under  Section  193  of  the  Penal 
Code.  At  the  commencement  of  the  trial  before  the  District  Magistrate, 
preliminary  objections  were  taken  as  to  the  nature  and  validity  of  the 
sancUoD,  bat  were  overruled,  whereupon  accused  applied  to  the  Chief  Cooit 
on  the  revision  side,  and  it  was  contended,  on  their  behalf ,  that  the 
sanction  should  be  aet  a«de  beoaane,  inter  alia,  (1)  the  repeal  of  Sec- 
tion 17  of  Act  XXXVII  of  1850  by  Act  XII  of  1876  showed  that  it  waa 
not  intended  that  witnesses  who  gave  false  evidence  before  a  Commission 
appointed  under  the  first-mentioned  Act  should  be  punished  therefor,  and 
(2)  the  sanction  was  vague  and  indefioite,  granted  without  notice  to 
accosed,  and  was  not  necessary  for  the  ends  of  justice. 

Held,  that  Section  17  of  Act  XXXVII  of  1850  had  been  repealed  merely 
because  the  provision  therein  contained  had  been  rendered  obsolete  by  the 
enactment  of  the  Penal  Code  and  the  Oaths  Act,  1873,  and  that  inasmuch 
as  the  Commissioners  were  empowered  under  Act  XXXVII  of  1850  to 
receive  and  record  evidence,  they  were  authorijBed  under  Section  4  of  the 
Oaths  Act  to  administer  oaths  and  affirmations  in  the  exercise  of  the  power 
80  conferred  on  them. 

Held,  therefore,  that  under  Section  14  of  the  Oaths  Act,  witneeaee 
examined  before  the  said  Commissioners  were  bound  to  state  the  trath^ 
and  rendered  themselves  liable  to  be  prosecuted  under  Section  193  of  the 
Penal  Code  if  they  testified  falsely. 
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Held,  further,  that  the  sanction,  read  aa  it  should  be  with  the  applica- 
tion for  sa notion,  was  sufficiently  explicit ;  that  under  the  oircumttances 
of  the  case  previous  notice  to  the  accused  was  unnecessary,  and  finally 
that  the  prosecution  of  witnesses  who  gave  false  evidence  in  an  inquiry 
such  as  that  in  question  was  obviously  in  the  interests  of  justice. 

Petition  for  revision  of  the  crder  of  Captain  C  P.  Bgerion,  Diitrict 
Magittrate,  MooUanj  dated  27th  January  1899. 

S.  P.  Roy,  for  petitioners. 

Tbe  judgment  of  the  learned  Judge  was  as  follows  :— 

Reid,  J.-Section  17,    Act  XXXVII  of    1850,    runs  as  20/fc  Fehy.  1899. 
follows : — 

*'  All  witnesses  either  for  the  prosecution  or  defence  shall 
be  examined  on  oath,  or  if  exempted  from  taking  an  oath  in 
Conrts  of  Justice,  on  solemn  affirmation,  to  be  administered  in 
either  case  by  one  of  the  Commissioners ;  and  every  witness  so 
examined  and  wilfully  gi^ng  false  evidence  on  any  material 
point  shall  be  deemed  guilty  of,  and  liable  to,  the  penalties  of 
perjury." 

It  was  repealed  by  Act  Xll  of  1876,  a  repealing  Act  passed 
because  it  was  expedient  that  enaciments  which  had  ceased  to 
be  in  force  otherwise  than  by  express  and  specific  repeal,  or 
had  by  lapse  of  time  or  change  of  circumstances  become  nn« 
necessary,  should  be  expressly  or  specifically  repealed. 

It  is  contended  that  by  repealing  Section  17  the  Govern- 
ment of  India  intended  that  witnesses  who  gave  false  evidence 
before  a  Commission  appointed  under  the  Act  should  not  be 
punishable.  This  contention  has  no  force.  Act  XXXVII  of  1850 
enforces  the  Commissiotiers  appointed  under  it  to  receive  and 
record  evidence,  and  under  Section  4  of  the  Oaths  Act  (X  of 
1873)  tbey  are  authorised  to  administer  oaths  and  affirmations 
in  the  exercise  of  the  powers  so  conferred  on  them.  Under 
Section  14  of  the  latter  Act  witnesses  before  them  are  bound  to 
state  the  truth.  The  passing  of  the  Penal  Code  and  the  Oaths 
Act  obviously  rendered  Section  17  of  the  Act  of  1850  unneces- 
sary, and  it  was  struck  oat  of  the  Statute  book. 

It  is  unnecessary  at  this  stage  to  consider  whether  the 
proceedings  before  the  Commission  for  the  trial  of  Sardar 
Gnrdial  Singh  were  or  were  not  judicial  proceedings,  either 
with  reference  to  Section  193  of  the  Indian  Penal  Code,  or  with 
reference  to  the  sanction  under  Section  195  of  the  Code  of 
Criminal  Procedure.  The  latter  part  of  Section  193  applies 
even  if  the  proceedings  were  not  judicial,  while  the  District 
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Magistrate  ccald  take  cognizanoe  under  Section  190  of  the  Code 
of  Criminal  Procedure  if  the  Commissioners  had  no  power  to 
sanction  under  Sectiou  195. 

The  application  for  sanction  and  the  sanction,  read  together, 
are  sufficiently  explicit,  as  is  admitted  by  counsel  whose  con- 
tention that  the  sanctiou  must  contain  all  particulars,  iodepesd- 
ently  of  the  application,  has  no  force,  and  is  opposed  to  the 
authorities  followed  by  this  Court. 

The  question  whether  the  Commissioners  were  funeti 
qj^io  when  they  granted  sanction  has  been  expressly  reserved 
by  the  Court  below  and  need  not  be  considered  here  at  this 
stage. 

Under  the  circumstances,  I  concur  with  the  Distriot  Magis- 
trate in  holding  that  the  sanction  is  not  bad  for  want  of  noiioe, 
and  it  is  obvious  that  the  prosecution  of  witnesses  who  give 
false  evidence  in  an  inquiry  such  as  that  in  question  is  in  the 
interests  of  justice.  No  attempt  has  been  made  to  support 
ground  3  (3).    I  reject  this  application. 

Applieation  di9mi$$ed. 
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No.l. 

Before  thd  Hon'ble  Mr.  8.  S.  Thorburn,  Officiating 
Financial  Comniisaioner. 

JIWAN  SINGH,— (Defendant),- PETITIONER, 
Versus 

MAHARAJA  JA6GAT  SINGH  AND  ANOTHER,— 

(Plaintiffs),— RESPONDENTS. 

*  Case  No.  459  of  1896-97. 

Punjab  Tenancy  Xc^  1887,  Sections  C,  8,  56, 60— Trann/er  oj  rights  by 
occMpanci/  tenant — Acquiescence  on  part  of  landlordy eject  o/^Facts  constitut- 
ing acquiescence. 

Held,  that  when  a  tenant  holding  nnder  Section  6  or  Section  8  of  the 
Panjab  Tenancy  Act,  1887,  has  transferred  his  right  of  occupancy  without 
having  previously  obtained  the  consent  of  that  landlord  in  writing,  nnlecti 
that  landlord  sues  within  a  reasonable  time  to  cancel  the  voidable  transfer 
his  acquiescence  may  be  inferred,  and,  if  proved,  will  disentitle  him  to 
the  relief  claimed,  although  his  suit  has  been  instituted  within  the  period 
of  limitation,  viz.,  within  6  years  from  the  date  when  the  right  to  sue 
accrued. 

Held  farther,  that  though  "  a  reasonable  time  "  must  depend  on  thu 
circumstances  of  each  case,  yet  in  cases  in  which  the  payment  of  rent  by 
the  alienee  to  the  landlord  or  his  representative  is  proved  or  muy  be  le- 
gally presumed,  he  having  already  full  knowledge  of  the  status  of  the 
alienee,  the  acceptance  of  such  rent  by  the  landlord  and  his  omission  to 
soe  for  the  cancelment  of  the  voidable  transfer  constitute,  in  the  absence 
of  any  satisfactory  explanation  of  his  conduct,  acquiescence  on  his  part 
in  the  transfer. 

Held,  on  the  facts  of  the  present  case,  that  the  landlord  had  acqui- 
esced in  the  transfers,  and  that,  therefore,  his  suit  must  be  dismissed. 

Petition  for  review  of  the  order  of  the  Financial  Commissioner, 
Lahore,  dated  17 th  August  1897,  rejecting  an  application  for 
revision  of  the  order  of  Captain  Dallas,  Collector  of  Amritsar, 
dated  nth  June  1897. 

The  application  for  review  was  accepted  by  the  following 
jadgment  of 

*  Revision  Case  No.  460  of  1890>97  was  also  disposed  of  by  the  judg' 
ment  in  this  case— i^d.,  P.  R. 


>  Revision  Side. 
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28th  Jany.  1898.  The  Financial  Commissioner.— Here  are  two  applicatioiiB 
for  review  of  orders  passed  1 7tli  Angnst J1897  rejecting  applica- 
tions for  revision  in  cases  Nos.  459  and  460  of  1896-97.  As  the 
parties  are  the  same,  and  the  facts  nearly  identical,  one  order 
will  cover  both  cases. 

The  relevant  facts  are  as  follows :  — 

In  1892  two  brothers,  one  named  Ghamanda  Singh,  the 
other  Jhanda,  both  fonnd  by  the  first  Gonrt  to  be  occupancy 
tenants,  under  Section  6,. Punjab  Tenancy  Act,  mortgaged  with 
possession  their  respective  holdings  to  one  Jiwan  Singh,  in 
whose  favor  mutation  was  effected  in  July  1893.  At  the  time 
the  landlord's  representative  objected  in  both  cases,  bIltunBll^ 
cessfully,  possession  having  already  been  delivered.  He  was 
told  to  seek  his  remedy  in  a  regular  suit.  So  far  the  two  cases 
arealike.    Here  divergence  occurs. 

In  case  No.  460,  iji  which  Ghamanda  Singh  was  alienor, 
the  mortgagee  had  to  sue  him  for  possession,  and  deoi'ee  was 
given  in  his  favor  immediately  before  mutation  was  effected. 
Further,  in  1896,  mortgagee  put  in  an  application  "  for  posses- 
sion and  costs  "  against  Jhanda,  who  had  meanwhile  succeeded 
to  bis  brother,  Ghamanda  Singh*s,  rights  on  that  brother's  death 
without  issue.  The  application  was  filed  as  the  mortgagee 
was  already  in  possession,  cultivating  through  the  aforesaid 
Jhanda  as  his  sub-tenant.  The  mortgagee  explains  that  all 
he  wanted  was  costs,  but  that  the  petition-writer  carelessly 
wrote  down  "  possession  and  costs." 

The  plaintiff,  landlord's  representative,  sued  in  October 
1896  to  have  both  the  1892  mortgages  set  aside,  on  the  grounds 
that  they  had  been  effected  "  without  the  previous  consent  in 
writing  of  the  landlord  "  (Section  66,  Punjab  Tenancy  Act). 
He  also  sought  to  dispossess  the  mortgagee.  The  defence  was 
that  as  at  the  time  (1892),  and  again  on  mutation  (1893),  plain- 
tiff had  full  knowledge  of  the  transfers,  and  had  afterwards 
without  demur  for  more  than  3  years  received  the  lump  sun 
rent  from  the  mortgagee,  he  conld  not  now  succeed  in  his  claim, 
having  already  by  his  inaction  in  not  suing  earlier,  and  by  his 
action  in  accepting  the  rent  harvest  after  harvest,  acquiesced 
in  the  two  otherwise  voidable  transfers.  Further,  it  was 
alleged  and  admitted  that  the  mortgagor's  father,  Sudda,  had 
since  1883  repeatedly  mortgaged  and  resumed  his  oocupancj 
holding,  or  parts  thereof,  either  with  the  oral  consent  of,  or 
without  objection  from,  the  landlord's  representative* 
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This  faofc  was  rightly  held  to  be  irrelevant  to  the  issae  by 
the  Lower  Coarts.  That  issue  was  whether  oa  the  facts  plain- 
tiff had  or  had  not  acqaiesced  in  the  two  transfers.  The  first 
Court's  decision  turned  on  the  question  of  payment  of  rent  by 
alienee  to  plaintifE.  The  Assistant  Collector,  1st  grade,  wrote 
as  follows  in  his  judgment : — 

"  In  regard  to  payment  of  rent  the  mortgagee  has  pro- 
'^dnoed  no  receipt  or  any  proof  that  he  has  been  paying  it. 
^*  The  defendant  (mortgagor)  first  stated  that  the  mortgagee 
"  had  been  paying  the  rent,  but  on  a  subsequent  date  he  stated 
''  that  he  himself  had  been  doing  so,  and  that  his  first  statement 
"  Was  false.  His  subsequent  statement  is  supported  by  the  re- 
"  ceipts  entered  in  his  khataunxj  which  has  been  filed  by  him 
"  1  hold  therefore  that  the  payment  of  rent  by  the  mortgagee 
'*  has  not  been  proved,  and  there  heis  been  no  acquiescence." 

On  appeal  the  Collector  upheld  the  decision  on  the  same 
grounds,  but  added  one  additional  reason,  viz.^  that  in  1896 
mortgagee  "  does  not  appear  to  have  been  put  in  possession^ 
<'  for  we  find  that  in  July  1896  he  applied  for  possession,  thougli 
t^bis  suit  was  dismissed  in  default." 

Application  for  revision  was  rejected,  as  already  stated,  on 
17th  August  1897.  Application  for  review  has  now  been  made 
chiefly  on  the  ground  that  in  1896-97,  in  other  suits  in  which 
the  circumstances  were  almost  the  same  as  in  these,  the  village, 
the  plaintiff  and  most  of  the  facts  being  the  same,  the  local 
courts  held  that  acquiescence  was  established,  and  the  Financial 
Commissioner  rejected  the  landlord's  petitions  for  revision. 
These  cases  will  be  presently  referred  to.  Copies  of  judgments 
in  these  other  suits  being  produced  and  a  primd  facte  case  for 
review  made  out,  the  parties  were  summoned  and  heard. 

As  to  the  question  of  payment  of  rent  by  alienee,  as  he 
was  admittedly  in  possession,  and  as  his  name  was  regularly 
entered  by  the  Patwati  in  the  Fard  Baehh,  and  as  there  is  no 
dispute  about  arrears,  the  reasonable  presumption  was  that 
alienee  had  been  paying  rent  to  his  landlord.  The  onus  of 
proving  payment  should  not  have  been  thrown  on  the  alienee, 
but  the  plaintiff  should  have  been  required  to  prove  receipt  of 
rent  from  the  alienor.  That  mortgagee  could  produce  no  re- 
ceipts was  natural,  the  taking  and  keeping  receipts  being  rare. 
In  his  evidence  Jhanda,  mortgagor,  first  stated  that  the  mort- 
gagee in  possession  had  been  paying  the  rent.  But  thirty-three 
days  afterwards  he  deposed  that  he  had  been  lyiug,  and  the 
truth  was  that  he  and  the  mortgagee  were  in  the  habit  of 
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going  together  to  the  tahsil  of  the  State,  where  mortgagee 
handed  him  the  rent  and  he  passed  it  on  to  plaintiff.  In  sup- 
port of  this  new  story  he  prodnccd  a  hhatauni  contaioing  re- 
ceipts iu  which  the  mortgagee's  name  is  not  mentioned.  The 
receipts  were  for  the  kharifs  of  three  years.  It  is  on  these  re- 
ceipts that  stress  is  laid  by  the  first  Gonrt  (see  passage  q acted 
above  from  the  judgment).  I  think  Jhanda's  tergiversation 
shoald  have  roased  suspicions,  and  that  receipts  should  have 
been  proved.  On  examination  I  find  that  the  receipts  in  the 
khatauni  were  written  by  plaintiff's  Moharrir,  one  Kirpa  Bam, 
and  signed  by  plaintiff.  The  Patwari  had  no  hand  in  the  pre- 
paration of  these,  receipts,  and  they  were  not  proved.  No 
inference  can  be  drawn  from  the  curiously  late  production  of 
this  suspicious  khatauni. 

As  to  the  1896  application  by  the  mortgagee,  on  which  the 
Collector  lays  stress,.  Jiwan  Singh,  mortgagee,  stated  hh 
debtor,  Ghamanda  Singh,  had  died,  and  his  heir  and  succA^ssor 
was  Jhanda,  so  he  wanted  possession  against  Jhanda  and  co»i^ 
in  the  1893  suit.  He  further  mentions  mut-ation  had  been 
effected  in  his  name  on  July  15th,  1893.  Jhanda  rep'ied  mort- 
gagee was  already  in  possession,  that  he  himself  ^va8  deaf, 
blind  and  a  pauper,  and  had  no  concern  with  the  land  whatso- 
ever.  The  application  was  filed  iu  October.  This  does  not 
show  that  mortgagee  was  not  in  possesr^ion  in  1896,  but  the 
reverse.  Further,  Jhanda's  statement  goes  to  demonstrate  that 
he  had  been  bought  over  by  the  plaintiff  between  the  date  of 
his  first  deposition  about  rent  (22nd  December  1896)  and  his 
subsequent  change  of  front  (1st  February  1897). 

Such  being  the  facts,  do  they  constitute  acquiescence  on 
plaintiff's  part  in  the  voidable  transfers,  and,  broader,  what 
conduct  on  the  part  of  a  landlord  is  necessary  for  the  in- 
ference of  his  acquiescence  ? 

The  published  Rulings  bearing  on  the  latter  question 
are  as  follows : — 

In  Civil  Ruling  No.  47  of  1872,  quoted  with  approval  in 
Civil  Ruling  No.  82  of  1881,  it  was  found  that  2i  years  before 
the  suit  was  brought  the  defendants  (tenants),  without  the  ex- 
press permission  of  the  plaintiffs  (owners),  planted  certain  fruit 
trees  which  plaintiffs  sued  to  have  removed.  It  was  held 
that  plaintiff's  delay,  which  was  not  explained,  in  coming 
forward  to  object  to  the  planting  of  the  trees,  and  the 
planting  of  such  trees  being  customary  in  the  village,  were 
circumstances  from  which  permission  might  be  inferred,  and 


aooordingly  plaintiffs*  sait  failed. 
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In  No.  82  of  1881,  where  it  was  foond  that  an  occapancy 
tenant  mortgaged  with  possession  his  occnpancy  rights,  and 
the  owner  made  no  objection  for  five  years  nntil  he  was 
summoned  in  connection  with  mutation  proceedings,  and  on 
account  of  his  objection  mutation  was  refused,  whereupon  the 
said  owner  a  year  and  a  quarter  later  sued  to  eject  the  mort- 
gagee from  the  land,  it  was  held  that  the  owner  must  be  taken 
to  have  acquiesced  in  the  transfer. 

In  No.  161  of  1883  the  Chief  Court  held  that  if,  with  full 
knowledge  of  the  facts,  a  landlord  intentionally  acts  in  such  a 
manner  as  to  affirm  the  transfer,  he  cannot  afterwards  dis- 
affirm it. 

In  No.  100  of  1887,  where  it  was  found  that  a  mortgagee 
had  been  in  open  possession  since  1873,  the  Chief  Court  held 
that  the  conduct  of  the  landlord  had  cured  any  original  defect 
in  the  mortgage. 

In  No.  26  of  1889  Mr.  Justice  Rattigan,  following  Nos. 
82  of  1881  and  100  of  1887,  observed  that,  although  a  tenant 
can  defeat  his  landlord's  action,  brought  with  intention  to 
cancel  an  alienation,  by  proving  that  the  landlord  had  sub- 
sequently ratified  his  tenant's  act,  any  such  plea  required  the 
clearest  and  most  unequivocal  evidence  to  support  it.  In  the 
case  under  consideration  the  Judges  found  that  the  suit  had 
been  brought  within  two  and  a  half  years  after  the  mortgage 
had  been  made,  and  the  only  act  proving  ratification  was  that 
the  landlord  had  accepted  rent  and  revenue  from  the  mortgagee 
in  possession  for  two  harvests  before  the  suit  was  brought. 
The  plaintiffs  explained  that  the  mortgagee  was  the  mort- 
gagor's tenants'  banker,  and  that  they  (the  plaintiffs)  had  only 
become  aware  of  the  mortgage  eight  months  before  they 
brought  the  suit.  The  learned  Judges  held  that  the  mere 
receipt  of  money  from  the  mortgagee  did  not  prove  a  know- 
ledge (by  the  plaintiffs)  of  the  fact  of  mortgage.  All  these 
rulings  are  under  the  old  law  (Act  XXVIII  of  1868) ;  but 
between  it  and  the  present  law  (Act  XVI  of  1887)  the  only 
change  is  that  the  landlord's  previous  consent  must  now  be 
"in  writing."  That  restrictive  addition  in  no  way  affects 
the  curing  effect  of  acquiescence. 

No  revenue  judgments  bearing  on  the  question  of  what 
oonstitutes  acquiescence  have  yet  been  published  as  rulings 
but  the  records  of  the  two  recent  cases,  Nos.  450  and  478  of 
1896*979  already  referred  to  in  this  judgment,  have  been  exam- 
ined.   The  facts  in  these  two  cases  are,  that  in  one,  in  1891,  and 
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in  tbe  other,  in  1888,  occnpanoj  tenants  mortgaged  and  matated 
their  holdings  in  this  village,  and  the  landlord's  representative, 
•  the  present  plaintiff,  did  not  sue  to  cancel  the  mortgages  and 
dispossess  mortgagees  nntil  1896.  The  evidence  about  the 
payment  of  rent  by  the  mortgagees  was  inoonclnsive,  but  the 
Courts  presumed  that  the  mortgagees  in  possession  had  paid 
it.  The  landlord's  acquiescence  in  the  transfers  was  held  to 
be  established  by  his  conduct. 

1  may  here  note  that  the  period  of  limitation  for  bringing 
a  suit  to  void  a  voidable  transfer  is  six  years  from  date  on 
which  cause  of  action  arises,  i.e.,  the  date  on  which  the  right 
to  sue  accrues  (see  Civil  Ruling  No.  135  of  1888).  Upon 
consideration  of  all  the  circumstances  bearing  on  the  question 
of  acquiescence,  it  appears  to  me  that  when  a  landlord  is  fully 
aware  that  a  tenant  holding  under  Section  6,  or  Section  8i 
Punjab  Tenancy  Act,  has  transferred  his  right  of  occupancy 
without  having  previously  obtained  the  consent  of  that  landlord 
in  writing,  unless  that  landlord  sues  within  a  reasonable  time 
to  cancel  the  voidable  transfer,  his  acquiescence  may  be  in- 
ferred. As  to  what  period  constitutes  a  '^  reasonable  time  " 
must  depend  on  the  circumstances  of  each  case :  in  some  it 
might  be  two  years,  in  some  three  or  more.  But  in  cases  in 
which  the  payment  of  rent  by  the  alienee  to  the  landlord  or 
his  representative  for  more  than  one  harvest  is  proved  or  may 
be  legally  presumed,  he  having  already  full  knowledge  of  the 
status  of  the  alienee,  I  hold  that,  in  the  absence  of  satisfactory 
explanation  for  his  conduct,  his  acceptance  of  the  rent  without 
bringing  a  suit  for  the  cancelment  of  the  voidable  transfer  is 
an  act  which  amounts  to  acquiescence.  Applying  these 
general  conclusions  to  the  two  cases  before  me,  1  find  that 
under  the  circumstances  special  to  them  the  plaintiff  did  not 
sue  within  a  reasonable  time,  and,  further,  that  there  being  a 
reasonable  presumption  that  plaintiff  did  receive  the  rent  far 
three  years  from  the  alienee,  Jiwan  Singh,  before  he  decided  to 
sue  to  cancel  the  two  mortgages,  he  clearly  acquiesced  in  these 
transfers  and  cannot  succeed  in  his  suits.  For  these  reasons  I 
accept  the  present  applications,  reverse  the  orders  of  the  Lower 
Courts,  and  dismiss  both  suits.  Each  party  will  bear  his  own 
costs  throughout.  This  order  will  be  communicated  to  par> 
ties  by  the  Collector,  as  having  heard  the  parties  on^the  25th 
instant  1  reversed  judgment  and  informed,'  them  that  the 
result  would  be  afterwards  communicated  to  them  in  the 
above  way. 

^^icatum  alUtfei 
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No.  2. 

Before  the  Hon'bte  Mr.  S.  8.  Thorbum,  OffieiaUng 
Financial  Commiasioner. 
BAKHSHA,— (Defendant),— PBTITIONBB,  j 

Versus  >  Revision  Side. 

FATEH  MUHAMMAD,— (Plaintiff),— RESPONDENT.      1 
Case  No.  497  of  1896-97. 

Punjab  Tenancy  Act,  1887,  Sections  6, 8, 61 ,  63,  56,  57,  GO—EiDchange  of 
fights  of  occupancy  without  consent  of  landlord — "  Transfer*'—  Right  of  land' 
lord  toho  has  acquiesced  in  such  transfer  to  subsequently  st(e  to  avoid  it— 
Acquiescence,  what  constitutes. 

An  exohaoge  of  their  respective  holdings  by  two  tenants  holding 
under  Section  8  of  the  Punjab  Tenaooy  Act,  1887,  is  a  "  transfer"  within 
the  meaning  of  Section  66  of  the  Act. 

When  a  landlord  is  folly  aware  that  a  tenant,  holding  under  Section 
6  or  Section  8  of  the  Act,  has  transferred  his  right  of  occupancy  without 
having  previously  obtained  the  consent  in  writing  of  that  landlord,  unless 
the  latter  sues  within  a  reasonable  time  to  cancel  the  voidable  transfer) 
bis  acquiescence  therein  may  be  inferred,  and,  if  proved,  will  disentitle  him 
to  the  relief  claimed,  although  his  suit  is  instituted  within  six  years  from 
the  date  of  transfer.  As  to  what  period  constitutes  **  a  reasonable  time  ** 
must  depend  on  the  circumstances  of  each  case,  but  in  cases  in  which  the 
payment  of  rent  by  the  alienee  to  the  landlord  or  his  representative  is 
proved  or  may  be  legally  presumed,  he  having  already  full  knowledge  of 
the  status  of  the  alienee,  in  the  absence  of  satisfactory  explanation  by  the 
landlord  for  his  conduct,  the  acceptance  of  rent  for  more  than  one  harvest 
without  bringing  a  suit  for  the  cancelment  of  the  voidable  transfer  is  an 
act  which  amounts  to  acquiescence. 

Petition  for  revision  of  the  order  of  T,  H.  Homan,  Esquire,  Oollec- 
tor,  Vera  Ismail  Khan,  dated  I3th  July  3897. 
Harris,  for*  petitioner. 
Dnni  Chand,  for  respondent. 

The  facts  of  the  case  fully  appear  from  the  following 
judgment  delivered  by 

The  Financial  Comhissioneb.— The  relevant  facts  are  as   31st  Jany.  ]898. 
follows : — 

Two  tenants  holding  under  Section  8,  Panjab  Tenancy 
Act,  exchanged  holdings  under  the  same  landlord,  possibly  in 
1864,  but  certainly  in  1891,  in  which  latter  year  mutation  was 
effected.  In  1896  one  of  the  joint  landlords  sned,  as  he  could  do 
under  Civil  Ruling  No.  65  of  1894,  to  cancel  one  of  the 
transfers,  it  not  having  been  made  with  his  previous  consent  in 
writing,  and  for  the  ejectment  of  the  transferee. 
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The  first  Coari  found  that— 

(1)  the  exchange  was  a  transfer  within  the  meaning  of 

Section  56  of  the  Act, 

(2)  it  dated  not  from  1884,  bnt  1891, 

(3)  it  was  made  in  a  way  not  recognised  by  law,  and 

(4)  the  defendant,  transferee,  Lad  *'  not  proved  that 

"  plaintiffs  conduct  was  such  as  now  to  serve  as  an 
'*  estoppel  against  him.  " 

A  decree  was  accordingly  given  in  plaintiffs  favor.  On 
appeal  the  Collector  agreed  that  "  the  exchange  amounted  to  a 
sale,"  but  held  that  the  plaintiff's  long  silence,  and  the  fact 
that  he  had  collected  *'  revenue  "  for  years  from  the  transferee* 
amounted  to  acquiescence.  The  Collector  accordingly  accepted 
the  appeal  and  dismissed  the  suit. 

On  further  appeal  to  the  Commissioner  (Mr.  H.  A.  Ander- 
son) that  officer  remanded  the  case,  and  pointed  out  that  under 
the  present  law  the  transfer  required  the  previous  consent  in 
writing  of  the  landlord,  hence  the  question  was  whether  it 
occurred  in  1881,  in  which  case  it  was  governed  by  the  old  law, 
or  in  1891,  in  which  case  under  the  latter  law,  the  clear 
provision  of  the  law  could  not  be  overridden  by   acquiescence. 

On  remand  the  Collector  found  that  the  transfer  was  made 
in  1891,  and,  as  enjoined,  held  "  the  exchange  invalid  as  made 
"  without  the  consent  in  writing  of  plaintifE  after  Act  XVI  of 
"  1887  had  come  in  force."  The  decision  of  the  first  Court  was 
therefore  upheld,  and  decree  given  for  plaintiff . 

The  defendant,  transferee,  has  applied  for  revision  on  the 
ground  of  material  irregularity,  in  that  acquiescence  was 
proved,  and  under  the  old  as  well  as  under  the  new  Act  such 
acquiescence  condoned  the  original  defect  in  the  mode  in  which 
the  transfer  was  made.  The  application  was  admitted  and  the 
points  argued  by  the  respective  counsel  of  parties. 

The  points  for  decision  are — (1)  whether  an  exchange  is  a 
transfer  within  the  meaning  of  Section  56,  Act  XVI  of  1887, 
and  (2)  whether  with  reference  to  that  section  acquies- 
cence cures  an  irregular  transfer,  the  suit  being  brought  within 
period,  i.e.,  within  six  years  from  the  date  on  which  the  right  to 
sue  accrues  (Civil  Ruling  No.  135  of  1888). 

On  the  first  question  plaintiff's  counsel  contends  that, 
throughout  the  Punjab  Tenancy  Acfc,  an  exchange,  wherever 
mentioned,  is  referred  to  as  if  it  were  a  right  exercisable  by  any 
occupancy  tenant,  e.  g.,  Section  7  begins^'*  Ifthe  tenant  has 
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*'  volaniarily  exchaoged  the  laod  " ;  and  Sections  53  and  57  are 
referred  to  as  confining  "  transfers  "  under  Section  56  to  those 
made  '*  by  sale,  gift  or  mortgage  "  only.  Thus  it  is  argaed  an 
exchange  is  not  a  voidable  transfer  at  all.  Now,  neither  in 
the  above  eections  nor  elsewhere  does  the  Act  aathorise  au 
exchange  without  the  landlord's  consent.  All  that  it  does  is  to 
define  rights  of  tenants  in  exchanged  lands.  I  find  that  an 
exchange  is  a  transfer  within  the  meaning  of  Section  56  of  the 
Act. 

As  io  the  second  question,  it  is  correct  that  under  th(s 
Civil  Buling  above  quoted  the  period  of  limitation  for  suits  of 
this  class  is  six  years,  and  that  the  Punjab  Tenancy  Act 
declares  a  transfer  '*  without  the  previous  consent  in  writing 
*'of  the  landlord  (Section  56)  shall  be  voidable  at  the  instance 
*'  of  the  landlord  "  (Section  60).  J3ut  the  deduction  that  within 
that  period  a  landlord  can  at  any  time,  no  matter  what  his  con* 
duct  has  been,  void  any  transfer  not  made  in  conformity  with 
Section  56  is  incorrect.  That  under  the  present  law  (Act  XVI 
of  1887)  the  words  '^  in  writing "  have  been  added  to  the 
provision  under  the  superseded  law  (Act  XXYIII  of  1868)  i 
requiring  the  landlord's  previous  consent  does  not  alter  the  fact 
that  a  voidable  transfer  can  be  validated  by  subsequent 
conduct  on  the  part  of  the  landlord  showing  that  he  has 
acquiesced  iu  the  transfer. 

The  question  of  what  constitutes  acquiescence  has  been 
considered  in  my  judgment  in  case  *  Ko.  495,  dated  2bth 
January  1898.  1  there  held  that  ^'  when  a  landlord  is  folly  awaro 
**  that  a  tenant  holding  under  Section  6  or  Section  b  of  the 
''  Punjab  Tenancy  Act  has  transferred  his  right  of  occupancy 
"  without  having  previously  obt.ained  the  consent  of  that  laud* 
''lord  in  writing,  unless  that  landlord  sues  within  a  reasonable 
'*  time  to  cancel  the  voidable  transfer,  his  acquiescence  may  be 
**  inferred."  As  to  what  period  constitutes  *'  a  reasonable  time  '* 
must  depend  on  the  circumstances  of  each  casein  some  it 
might  be  t^o  years^  in  some  three  or  more.  But  in  cases  iu 
which  the  payment  of  rent  by  the  alienee  to  the  landlord  or  his 
representative  is  proved  or  may  be  legally  presumed,  he 
having  already  full  knowledge  of  the  status  of  the  alienee* 
I  hold  that  in  the  absence  of  satisfactory  explanation  for  his 
conduct  by  the  landlord,  the  acceptance  of  rent  ior  more  than 
one  harvest  without  bringing  a  suit  for  the  cancclmeut  of  thu 
voidable  transfer  is  an  act  which  amounts  to  acquiescence. 
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Now  ia  this  case  five  years  had  elapsed  since  mutation, 
and  daring  those  years  the  plaintiff  had  been  accepting  not 
simply  **  revenae  *'  bat  "  rent "  from  the  transferee,  hence 
acquiescence  is  proved. 

I  accept  the  application  for  revision  and  dismiss  plaiutiffd 
saity  and  decree  defendant,  transferee,  his  costs  throughout. 

Application  allowed. 

No.  a 

Before  the  Hon'ble  Mr.  8.  S.  Thorburn,  B'inancial 
Commiaaioner. 

CHINGA,— (Plaintiff),— PETITIONEE, 

Bbvibion  Side.  }  ^^^^ 

MANGAT  BAM  AND  OTHERS,— (Dwehdants),— 
BBSPONDENTS. 

Case  No.  63  of  1897-98. 

Punjab  Tenancy  Act,  1887,  SectionB  5,  6,  8— Sut'e  for  declaration  of 
occupaa^cy  $tatm  of  highest  cUss-^Duity  ofCowrt  to  consider  whether  plainttg 
entitled  to  inferior  right  than  that  claimed^Oivil  Procedure  Oode,  1882^ 
Bection  ^^Haterial  irregvklarity—OoUector  deQiding  appeal  in  absence  </ 
record,  which  had  been  lost. 

Plaintiff's  suit  for  a  declaratioa  of  occupaooy  status  under  Seotion  5 
(i)  (a)  of  the  Punjab  Tenancy  Aot,  1887,  was  dismissed  by  the  lower 
Coorts  on  the  gronnd  tbac  as  he  and  his  ancestors  had  always  paid  half 
batai,  he  was  not  entitled  to  the  stattis  claimed.  It  appeared,  however, 
that  plaintiff  and  his  ancestors  had  held  the  land  for  over  40  yean  before 
m70,  and  had  planted  fruit  trees  and  erected  buiidiogs  thereon,  bat  the 
lower  Courts  had  dismissed  the  salt  without  oonsideriQg  whether  anuh 
ocoupation  entitled  the  plaintiff  to  occupancy  rights  under  Section  8  o£  the 
Act.  It  further  appeared  that  the  record  of  the  case  in  the  first  Court  was 
lost  before  the  Collector  heard  the  appeal. 

Beld,  that  the  lower  Courts  had  commiDted  a  material  irregularity  in 
dismissing  the  suit  without  considering  whether,  with  reference  to  the 
facts  of  the  case  and  the  district  practice,  plaintiff  was  not  entitled  to 
occupancy  rights  of  a  class  inferior  to  that  speoifioally  claimed  in  the 
plaint,  it  being  the  duty  of  the  Court,  in  a  case  such  as  the  prc^uot,  eitUdr  - 
to  return  the  plaint  for  amendment  or  to  amend  it  itself  under  beotion 
63,  Civil  Procedure  Code,  proviso,  and  to  thereafter  frame  an  issue  which 
should  cover  the  other  clauses  of  Section  5  and  Sections  G  and  8  as  well. 

Held,  further,  that  the  fact  that  the  Collector  had  had  to  decide  the 
appeal  without  being  able  to  examine  the  record  would  alone  have  been  a 
sufficient  cause  for  a  remand. 

Feiitionfor  revision  of  the  order  of  Major  F*  Bgerton^  Collector  of 
Dharrnsala^  dated  2ith  Seplember  1897. 
fmhi  BaiUi  tov  rwpoadeuts* 
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The  folio wiDg  jadgment  was  delivered  by 

The  Financial  Commissioner.— The  suit  of  a  tenant  for  SUi  Jany.  1898. 
declaration  of  oconpancy  status  under  Section  5  (I)  (a)  has  been 
dismissed,  as  he  had  always  paid  half  hatai  and  conld  not  there, 
fore  have  the  status  sued  for.  "  If  it  is  proved,"  said  the  Col- 
lector in  his  order  dismissing  the  appeal,  '*  that  the  tenant  and 
^*his  ancestors  paid  half  batai^ — and  this  is  admitted  by  the 
"  plaintiff, — this  in  itself  is  sufficient  to  show  that  the  plaintiff 
"  is  not  entitled  to  claim  occupancy  rights."  Plaintiff  applies 
for  revision.  He  is  an  ignorant  peasant ;  the  defendants  three 
high-placed  revenue  officials,  also  a  barrister  and  a  money- 
lender. Their  pleader  has  argued  the  case  for  them.  The 
plaintiff  and  his  ancestors  have  admittedly  held  the  land  for 
quite  40  years  before  1870,  have  planted  fruit  trees  and  erected 
buildings  on  the  land,  and  it  is  probable,  or  at  least  possible, 
that  such  occupation  entitles  the  tenant  to  occupancy  rights 
under  Section  8.  It  appears  to  me  that  the  Courts  below  have 
committed  a  material  irregularity  in  not  considering  whether, 
with  reference  to  the  facts  in  this  case  and  the  district  practice! 
plaintiff  is  not  entitled  to  occupancy  rights  of  a  class  inferior 
to  that    specially   set  forth  in  the  plaint.     Though  a  plaintiff  ^ 

may  not  receive  more  than  he  asks  for,  there  is  no  reason  why 
he  should  not  receive  less,  provided  that  the  decree  is  not 
different-  in  character,  or  inconsistent  with  the  claim  as 
brought.  Thus  when,  as  here,  the  plaintiff  claimed  an  occu. 
pancy  status  of  the  highest  class  under  Section  5  (1)  (u)^ 
Punjab  Tenancy  Act,  it  was  the  duty  of  the  Court  either  to 
return  the  plaint  for  amendment  or,  better,  to  amend  it  itself 
{BeeprovisOy  Section  53,  Civil  Procedure  Code),  as  is  the  practice 
in  Revenue  Courts.  Thus  in  this  suit  the  issue  should  have  been 
framed  so  as  to  cover  the  other  causes  under  Section  5(1)  and 
Sections  6  and  8  as  well. 

I  accept  application  and  remand  case  for  further  inquiry 
and  decision  on  merits  with  reference  to  above  remarks. 

I  may  add  that  neither  Collector  nor  myself  have  had 
sufficient  material  before  us  for  a  full  consideration  of  the  facts, 
as  the  record  of  the  case  in  the  6rst  Court  was  lostbefore  the  Col- 
lector heard  the  appeal.  The  loss  may  have  benefited  either  party 
or  neither,  but  looking  to  their  respective  positions,  I  hardly 
think  this  disappearance  can  have  been  useful  for  the  plaintiff. 
The  fact  that  the  Collector  had  to  decide  the  appeal  without 
being  able  to  examine  the  record  would  alone  have  been  a 
sufficient  cause  for  a  remand. 

Applicaiion  allowed :  cause  remanded. 
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No.  4. 

Before  the  Eon'ble  S,  S.  Thorburn,  Financial  Commissioner. 
/  MALANG,— (Pi,Ai?JTiPP),-PETITIONER, 

Betisiok  Side,   i  Versus 

I  MDSSAMMATNAMITTI  AND  OTHERS,-.(DBPBRDAin-s),- 
RESPONDBNTS. 

Case  No.  221  of  1897-98. 

Punjab  Land  Revsnue  Act,  1887,  Sections  13,  112,  116,  118— i4pph'ea. 
tion  for  partition — Plea  thai  holding  had  been  already  partitioned  privately— 
Courts  of  appeal— Queetion  "  as  to  property  to  be  divided  **  or  **  ae  to  title  in 
the  property  of  which  partition  is  sought  **— Entries  in  Settlement  Records, 

Plaintiff  applied  to  the  Assistant  Collector  for  partition  of  certain  land 
recorded  as  jointly  held  by  him  and  defendants.  The  latter  rosisted  parti- 
tion on  the  ground  thac  tho  land  had  already  been  pri irately  parti ticmed 
thoQgb  effect  to  such  private  partition  had  not  been  given  in  tho  anMuU 
papers.  The  Assistant  Collector  prepared  a  mode  of  partition  for  part  o! 
the  land,  bnt  refused  the  application  in  regard  to  the  balance,  whereopon 
plaintiff  appealed  to  the  Collector  for  partition  of  the  rest  of  the  holdinjr. 
The  Collector  returned  the  appeal  and  directed  it  to  be  presented  to  the 
Commissioner,  as  the  dispute  concerned  "  the  property  to  be  divided  "  with- 
'  in  the  meaning  of  Section  118  (1)  and  (2)  of  tho  Punjab   Land   Revenue 

Act,  1887.  Tho  Commissioner  hold  that  tho  order  of  the  Collector  was 
wrong,  and  referred  the  question  of  jarisdiotion  to  the  Financial  Commis- 
Bioner. 

Held,  that  the  appeal  lay  to  the  Collector  and  not  to  the  Commissioner, 
the  objection  that  certain  land  had  already  been  partitioned,  though  still 
recorded  as  jointly  held,  disputing  the  correotuesa  of  an  entry  in  a  record 
presumed  to  be  true,  and  consequently  raising  *'  a  question  of  title"  with- 
in tho  meaning  of  Section  116  of  the  Punjab  Laud  Bevenao  Act,  1887. 

The  principles  which  shoold  guide  the  Courts  in  such  cases  explained. 
Case  referred  under  Section  16  (3),  Punjab  Land  Bevenuti  Act, 
1887,  by  J,  M,  Douie,  Esquire,  Commissioner  of  Lahore, 

The  following  jadgment  was  delivered  by 
1st  July  1898.  The   Financial  Commissioner:— Applicant    sought  parti- 

tion of  2,707  kanals  14  marlas  recorded  as  jointly  held  by  him 
and  respondent.  The  latter  resisted  partition  on  the  ground 
that  the  land  had  already  been  privately  divided,  though  effect 
to  such  private  partition  had  not  been,  given  in  the  annual 
papers. 

After  inquiry  the  Assistant  Collector  prepared  a  mode  of 
partition  for  443  kanals  19  marlas,  and  refused  tho  application 
in  regard  to  the  balance  2,263  kanals  15  marlas.  Applicant 
then  appealed  to  the  Collector  for  the  partition  of  the  rest  of 
the  holding.    The  Collector  (Mr.  Douie)  returned  the  appeal 
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to  the  applicant  and  directed  him  to  present  it  to  the  Commis- 
sioner as  the  dispute  concerned  "  the  property  to  be  divided  '* 
(Section  118  (1)  and  (2),  Land  Revenue  Act),  in  which  case 
appeal  lay  to  Commissioner,  not  to  Collector. 

On  presentation  of  the  appeal  to  him  the  Commissioner 
(Colouel  Hutchinson)  passed  the  following  order  :— 

"  The  question  is  one  of  fact,  viz^^  whether  certain  land  had 
formerly  been  divided  or  not.  It  is  not  a  question  aS  to  what 
land  is  referred  to*  The  application  is  to  partition  certain 
definite  lands.  The  fact  as  to  whether  those  lands  had  been 
divided  formerly  or  not  is  not  one  that  can  be  decided  in  this 
Court.  1  think  the  Collector  is  wrong.  I  therefore  return 
the  papers  for  the  appeal  to  be  heard  in  his  Court.  But  if  he 
thinks  a  reference  ought  to  be  made  to  Financial  Commis^^ 
flioner  I  will  do  so." 

Upon  that  the  Collector  referred  the  question  of  juris- 
diction to  me  under  Section  16  (3),  Land  Revenue  Act, 
and  in  reporting  the  case  gave  his  opinion  as  follows  : — 

*'  I  think  it  would  be  a  good  thin^  to  make  such  a  reference. 
I  think  there  is  considerable  doubt  about  the  proper  course  of 
appeal  in  partition  cases.    My  reasons  are  briefly  as  follows  :— 

"  When  a  partition  case  comes  up  for  hearing,  the  Revenue 
Officer  may  absolutely  disallow  partition  (Section  115).  If  he 
does  so  an  appeal  lies  to  the  Collector  (Section  13).  If  he  does 
not  disallow  the  partition  he  is  to  determine  what  are  the 
questions  in  dispute,  distinguishing  between — 

(a)  **  questions   as  to  title  in   the  property   of   which 
partition  is  sought,^  and 

(6)  "questions  a^  to  the  property  to  be  divided  or  the 
mode  of  making  the  partition  *'  (Section  116). 
"  Section  117  deals  with  the  procedure  in  regard  to  the 
first  class  of  questions.  It  will  be  observed  that  if  the  Revenue 
Officer  decides  these  himself,  his  decision  is  treated  as  that  of  a 
District  Judge  and  appeal  lies  to  the  Divisional  Judge.  Section 
118  deals  with  the  second  class  of  questions  referred  to  in 
Section  116,  and  provides  that  orders  are  appealable  to  the 
Commissioner.  At  first  sight  it  would  appear  that  the  only 
cases  in  which  appeal  would  lie  to  the  Collector  are  those  in 
which  partition  is  refused.  But  suppose  the  Revenue  Officer 
iiej^lects  to  deal  with  questions  of  title  in  either  of  the  ways 
laid  down  in  Section  117,  and  an  appeal  was  lodged  on  this 
account,  presumably  the  Collector  would  hear  it  on  the  ground 
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that  Section  13  mxxst  be  taken  as  covering  all  easea  not 
cxpresBlj  provided  for.  This  would  also  apply  to  an  appeal  on 
the  ground  that  the  partition  was  not  actually  carried  oat 
in  accordance  with  '^  the  mode  of  making  the  partition  laid 
down  by  the  Revenue  Officer.**  What  is  wanted  tb  some 
definition  of  the  meaning  to  be  given  to  the  phrase  **  question* 
as  to  the  property  ta  be  cUvided."  The  words  are  very  wide^ 
and  cover^  I  think^  the  question  raised  in  the  present  ease  » 
to  whether  ^,766  kanah  or  only  44^  kanaU  should  be  divided. 
*^  It  is  by  no  means  unlikely  that  it  was  intended  that  the 
Commissioner  should  be  the  appellate  authority  in  a  great 
many  partition  cases.  This  riew  derives  some  little  support 
from  the  fact  that  the  only  Section  of  the  Act,  as  distinguished 
from  the  rules  under  it  (see  Rule  274),  which  declares  that 
the  *'  Reyenne  Ofljcer '  engaged  in  a  particular  proceed  iog 
shall  be  *  of  a  chiss  not  below  that  of  Assistant  Collector  of 
the  1st  grade'  is,  so  far  d&  I  am  aware,  Section  12Gy  referriog 
to  partition  caees." 

As  Mr.  Deuie  was  now  Officiating^  Commissioner,  he  sent 
em  the  papers  to  me  without  recording  any  further  opiniodn 

My  Ending  on  the  reference  made  is  as  follows : — 
The  objection  raised  was  that  the  joint  holding  had 
already  been  privately  dirided  and  could  not  be  re- partitioned. 
The  question  referred  ie  whether  such  an  objection  is  an  issue 
•*  as  to  the  property  to  be  divided "  or  "  as  to  title  in  the 
property  of  which  partition  is  sought  ^^  (Section  1 16,  JauA 
Revenue  Act)*  li  the  former,  the  Commissioner  would  decide 
the  appeal ;  if  the  latter,  the  Collector  (Sections  13  and  ilSr 
Land  Revenue  Act)* 

I  think  that  the  distinction  between  the  two  classes  of 
questions,  though  necessarily  sometimes  very  Gvie,  is  ordinarily 
cleaiv  as  the  former  class  usually  concerns  one  or  other  of  the 
particulars  set  forth  in  Section  112  of  the  Act,  and  the  latter 
directly  raises  an  issue  of  title.  In  cases  of  doubt  the  guide 
for  decision  should  be,  it  seems  to  me,  whether  or  no  the 
objection  impugne  the  correejbness  of  an  entry  affecting  title 
in  the  Settlement  or  Annual  Record,  or  to  follow  the, wording 
of  the  old  Rule  4,  Part  IT,  under  Section  65^  of  the  superseded 
Act  (XXXIII  of  1871)  is  of  a  kind  **  caHing  in  question  the 
correctness  of  an  entry  in  the  Record-of -Rights,  upon  which 
the  shares  to  be  assigned  to  the  parties  #  •  •  #  •  may 
clepend," 
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Addenda  to  Circular  Orders,  Volume  III. 

No.  103. 

Dated  1th  February  1898. 

Add  the  following  to  Part  V  of  List  A,  Appendix  I,  page  230,  of  Circular 
Orders,  Volume  III. 

Law  of  Divorce  applicable  to  Christians  in  India,  by  H.  A.  B.  Rattigan, 
Barrister-at-La  w . 

CIRCULAR  MEMO.  No.  1—580  G.  of  1898. 
To 

All  Sessions  Judges  and  District  Magistrates  in  the  Punjab. 

Bated  8th  February  1898. 

In  accordance  with  the  request  of  His  Honor  tb^  Lieutenant-Governor  of 
Subject.  the  Punjab,  communicated   in  the  Junior  Secretary's 

letter  No.  35,  dated  the  31st  January  1898,  of  which 

Enfaoements of  warrants  the  relevant  paragraphs  are  quoted  below,  the  Judges 
of  commitm^ts  by  con-  ^re  pleased  to  direct  that,  in  every  case  of  a  sentence 
victrng   Courts    with     the     j.       i        ..  , .  •     j      ''•  xi.  •  x- 

nature  of  the  crime,  ^^^  dacoity,  or  other  organized  crime,  the  convicting 
whether  the  prisoner  is  a  Court  shall  enter  on  the  warrant  of  commitment,  for 
professional,  hereditary  or  the  information  of  the  Jail  Authorities,  the  nature  of 
specially  dangerous  crimi-  the  crime,  and  whether  the  prisoner  is  a  professional, 
hereditary  or  specially  dangerous  criminal. 

2.  If  in  any  case  this  information  be  not  entered,  the  Jail  Authorities  will 
refer  the  warrant  to  the  Court,  which  should  then  have  the  proper  entry  made 
on  it. 

3.  If  there  is  any  doubt  as  to  the  entry  to  be  made,  the  Court  should 
decide  the  question  by  a  reference  to  the  record  of  the  case,  or  by  further  inquiry, 
if  necessary. 


1.     Under  clause  (5)  of  Section  59  of  the  Prisons  Act,  1894,  certain  rules,  promulgated 
with  the  Kesolution  in  the  Home  Department  (Jails)  No.  l2J>ito,  dated  Slst  August  1896,  havo 

600-610 

been  made  by  the  Government  of  India  on  the  subject  of  the  award  of  marks  snd  the  shorten- 
ing of  sentences.  The  first  of  these  rules  provides  for  the  division  of  convicted  prisoners  into 
three  classes,  namely  :— > 

(1).  Thugs,  robbers,  by  administration  of  poisonous  drugs,  and  professional,  hereditary 
or  specially  dangerous  criminals,  convicted  of  heinous  organized  crime,  such  as 
dacoity. 

(2).  Dacoits  and  other  persons  convicted  of  heihous  organized  crime,  who  are  not 
professional,  hereditary  or  specially  dangerous  criminals. 

(3).  All  other  prisoners.  The  object  of  this  classification  is  to  determine  the  effect  of 
any  remission  which  may  be  earned  under  the  rules  ;  and  it  is  tbns  a  matter  of 
importance  that  Jail  officials  should  be  furnished  with  reliable  information  to 
enable  them  to  classify  prisoners  correctly. 
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3.  It  has  now  been  decided  by  the  Lientenant-Governor,  after  reference  to  the  Govorn- 
ment  of  India,  that  the  proper  course  is  not  to  issue  the  proposed  inatructiong  in  the  form  of 
supplementary  rules  having  the  force  of  law  under  clause  (5)  of  Section  59  of  the  Prisons  Act, 
1894,  but  to  ask  the  Judges  to  issue  them  as  executive  inBtrnctions  for  the  guidance  of  the 
Courts.  I  am  accordingly  to  request  that,  if  the  Judges  have  no  objection,  the  necessary 
orders  may  issue. 

CIRCULAR  MEMO.  No.  2-641  G.  of  1898. 

To 

All  Jodicial  Officers  in  the  Punjab.   - 

Dated  llth  February  1898. 

The  Judges  find  it  necessary  to  point  out  that,  when  an  application  for 
8DBJBCT  ^^®  transfer  of  a  case  is  made  by  aoy  party  thereto,  it 

*  in  neither  proper  nor  expedient  to  reject  it  summarily 

ApplicatioDs  for  transfer     in  the  first  iiistHnce  and  subsequently,  when  the  matter 
of  cases.  has  gone  to  a  higher  Court,  to  grant  it  without  further 

inquiry  on  the  ground  that  the  mere  fact  that  transfer  has  been  applied  for  is 
likely  to  prejudice  the  Court  against  the  applicant. 

2.  Litigants  should  be  made  to  clearly  understand  that  an  allegation  of 
facts  in  support  of  an  application  for  transfer— which  should  always  be  made  on 
oath  or  by  affidavit — is  a  very  serious  matter,  that  when  made  it  will  be  fully 
inquired  into,  and  that  if  it  be  found  to  be  false,  not  only  will  the  application 
be  rejected,  but  the  person  making  the  allegation  will  be  liable  to  prosecution 
under  Section  193,  Indian  Penal  Code. 

3.  When  therefore  an  application  for  transfer  contains  an  allegation 
which,  if  true  in  fact,  would  be  a  good  ground  for  transfer,  the  Court  to  which 
the  application  is  made  should  not  reject  it  without  inquiry  because  it  con- 
siders that  the  allegation  is  probably  untrue.  The  truth  or  falseness  of  the 
allegation  should  be  at  oner  fully  inquired  into,  and  further  action  should  be 
taken  according  to  the  result  of  the  inquiry. 

Correction  Slip  No.  104. 

Dated  llth  February  1898. 

On  page  60,  Instructions  to  Judicial  Officers  (Volume  II),  Section  VIII, 
(^ter  paragraph  40,  add  the  following  :— 

40a.     Every  process  for  service  in  the  town  of  Mauritius  shall  be  accom- 
panied by  a  remittance  of  Rs.  3  per  person  to  be  served. 
Cost  of  service  of  pro-     j^  ^^^    process  is  to  be  served    in  the  country,  a 
cesses  m  Mauritius.  farther  sum  at  the  rate  of   75   cents,  or  about  two 

mpeea  per  mile  (to  and  fro)  should  be  remitted.  When  documents  are  written 
in  the  vernacular,  a  sum  of  Rs.  10  should  be  remitted  as  translation  charges. 
But  in  all  cases  an  English  translation  should  be  sent. 

No.  105, 

Dated  leth  February  1898. 

In  Volume  II  of  the  Chief  Court  Circulars,  "Instructions  to  Judicial 
Officers,"  Section  XXXV,  paragraph  47, /or  "four  weeks*'  read  "  three  weeks.'* 
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To 


GENERAL  LETTER  No.  1449  G.  of  1898. 

All  Civil  and  Criminal  Courts  in  thb  Punjab. 

Dated  Hth  April  1898. 


In  ooniinaation  of  fchis  Office  General  Letter  No.  1618  G.,  dated  the  12th 
May  1897,  on  the  sabject  of  law  teats,  I  am  directed  to  famish,  in  place  of  the 
list  sent  thei-ewith,  a  fresh  list  showing  also  the  address  of  the  persons  named. 

The  name  of  Narain  Das,  No.  23,  is  an  addition  to  the  list. 


Liii  of  persons  proved  to  the  satief  action  of  the  Chief  Court  to  habitually 
act  as  touts. 

[Endosare  to  General  Letter  No.  1449  G.,  dated  I4th  April  1898.] 


Name. 

Tatbor'8   Name. 

Caste 

or 

Oocupation. 

Rbsidbnce. 

No. 

Vaiage. 

PoUoe 
SuUon. 

District. 

1 

S(iiih13ii)gh     ... 

KhuBhal   Singh 

Jat 

Kucha  Bell 
Ram,  Gumti 
Basar. 

Tiahore 

Lahore. 

2 
3 

Fail  Din 
MirBuKhui... 

Muh  a  m  m   a  d 
Ishaq. 

Golab  Khan    ... 

Araiii 
Bithan 

Hakiman 
Batar,  Bhiti 
Gate. 

Bahicbor     ... 

Do. 
Baaspnr      ... 

Do. 
Umballa. 

4 

Manda 

Gbnlam  Mustafa 

Do. 

Katra  Mahan 
Singhwala. 

Amritsar     ... 

Amritsar. 

5 
6 

KaU 
Nnr  Din 

Alia  Bakhsh    ... 
KhudaBakheh... 

Rajput 
Jogi 

Hakiman  Ba- 
zar,    Bhati 
Gate. 

Joffi  MohaUa, 
Hakiman 
Bazar. 

Lahore       ... 
Do. 

Lahore. 
Do. 

7 

Mim  Karm  Beg 

Ahmad  Beg     ... 

Moghai       ... 

Rasulnagar... 

Alipur 

Gujrau* 
wala; 

8 

Fasl  Din 

Karm  Beg 

Do. 

Do.       ... 

Do. 

Do. 

9 

Chanan  Beg    ... 

Karm  Beg 

Do. 

Do.        ... 

Do. 

Do. 

10 

Jamal  Khan    ... 

Aiim  Khan      ... 

Pathan 

Baffa 

Shankiari 

Hazara. 

11 

Ram  Chand     ... 

RamParshad  ... 

Brahman     ... 

Mohalla   Ro- 
shan. 

Agra 

Agra. 

12 

NawabKhan    ... 

Pir  Bakhsh      ... 

Rajput 

Lohari  Gate 

Uhore        ... 

Uhore. 

IS 

AU  Bakhsh      ... 

Aaimnllah 

Bhathiyara ... 

Sarai  Muham. 
madShaflB. 

Do. 

Do. 

U 

Ahmad  AU      ... 

Din  Mohammad 

Mnjawar     ... 

Darbar  Data 
Ganj  Bakhsl^ 

Do. 

Do. 

15 

Glmlam    Mohy- 
nd^dto. 

AH    Muhammad 

Do. 

Do. 

Do. 

Do. 

16 

Dyal  Singh 

Sahib  Singh    ... 

Jat 

Duhala 

Khudian     ... 

Do. 

17 

Lathia  Singh   ... 

Dyal  Singh      ... 

Do. 

Do. 

Do. 

Do. 
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List  of  persons  proved  to  the  satisfaction  of  the  Chief  Court  to  habitually 
act  as  touts — concluded. 


Name. 

Father's  Name. 

Caste 

or 

Occnpation. 

Rksidekcb. 

No. 

Village. 

Police 
Station. 

Dirtrict. 

18 

Kanhya  Singb ... 

Bodh  Singh     ... 

Brahman     ... 

Mori  Gate  ... 

Wazirahad 

Oujran- 
wala. 

19 

Thf  kur  Singh ... 

Amrik  Singb    ... 

Jat 

Bhasiu 

Monawau 

Lahore. 

20 

Sonda 

Bhoru  Khan    ... 

Muhammadan 

Chnngar  Mo- 
halkf  Lunda 
Banir. 

Lahore 

Do. 

21 

AllaBakhsh    ... 

Umar  Bakhsh 

Do. 

Jhang 

Jhang 

Jhang. 

22 

Devi  Das   {alias 
Malku). 

Snkh  Dyal       ... 

Khatri 

Madar 

Lilla 

Jhelnm. 

23 

NaraiD  Das  {alias 
Naraina). 

Udho  Bam  (Sban- 
kar  Das). 

Do. 

Amritsar     ... 

Amritsar. 

CoRRBCTiON  Slip  No.  106. 

Dated  Ibth  April  1898. 

In  Schedale  (G)  of  Correction  Slip  No.  3,  attached  to  Appendix  II  of  the 
ttoles  and  Orders,  as  amended  by  Correction  Slips  Nos.  16,  40,  45  and  55,  against 
the  Simla  district, /or  *^  16  process-servers,  first  grade,  on  Rs.  96,"  reoi/' 15 
process-servers,  first  grade,  on  Rs.  90,"  and  in  the  total  of  this  column, /or  ''956 
process-servers,  6rst  grade,  on  Rs.  5,736  "  read  "  955  process-servers,  firat  grade, 
on  Bs.  5,730";  and  against  the  Jhang  district,  for  *' 2  Naib-Nazirs  on  Rs.  30" 
read  '*  3  Naib-Nazirs  on  Rs.  45,"  and  in  the  total  of  this  column,  for  "  155  Naib- 
Nazirs  on  Rs.  2,325  "  read  "  156  Naib-Nazirs  on  Rs.  2,340." 

(In  tbe  column  ''  Maximum  cost  per  mensem,"  against  the  Simla  district,  for 
«*  Rs.  339  "  read  **  Rs.  333  " ;  and  against  the  Jhang  district,  for  *'  Rs.  471  "  read 
"  Rs.  486.^'     In  the  total  of  this  column,  for  "  Rs.  19,456  "  read  "  Rs.  19,465.") 


CIRCULAR  MEMO.  No.  3—1558  G.  of  1898. 
To 

All  Divisional  and  Skssions  Judges,  District  Magistrates  and 
District  Judges,  Cantonment  Magistrates,  and  Judges  or 
Small  Cause  Courts  jn  the  Punjab. 

Dated  2Ut  April  1898. 

With  reference  to  paragraph  4  of  Section  VII,  Circular  Orders,  Volume  III. 
regarding  the  supply  of  vernacular  forms  by  ihe  jail 
authorities,  it  is  requested  that  officers  who  obtain  their 
vernacular  forms  from  the  Central  Jail,  Lahore,  will » 
future  submit  their  indents  yearly  to  the  Superintend- 
ent, Central  Jail,  Lahore,  by  the  30th  September  of 
each  year  at  least,  instead  of  submitting  quarterly,  as 
appears  to  be  tbe  practice  at  present.  The  Superintendent  of  the  Central  Jail, 
Lahore,  will  thus  be  able  to  comply  with  all  indents  in  proper  time. 


Subject. 

Date  by  which  indcnta 
for  vernacular  judicial 
forms  should  be  submitted 
to  the  Central  Jail,  Lahore. 
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2.  In  preparing  the  indent  care  shonid  be  taken  to  form  a  proper  estimate 
of  the  probable  reqnirements  for  the  year,  so  as  to  avoid  the  submission  of  any 
supplementary  indent. 


Correction  Slips. 

No.  107. 

Daied  28th  April  1898. 

Add  as  Rule  5  to  Section  VII,  page  42,  Circular  Orders,  Volume  III  :— 

5.  Officers  who  obtain  their  vernacular  forms  from  the  Central  Jail,  Lahore 
iieill  submit  their  indents  yearly  to  the  Superintondent,  Central  Jail,  Lahore,  by 
the  30th  September  of  ench  year  at  latest,  so  as  to  enable  the  Superintendent  of 
the  Central  Jail,  Lahore,  to  comply  with  all  indents  in  proper  time.  In  prepar- 
ing the  indent  care  should  be  taken  to  form  a  proper  estimate  of  the  probable 
requirements  for  the  year,  so  as  to  avoid  the  necessity  of  submitting  supple- 
mentary indents. 


No.  108. 

Dated  12th  May  1898. 

Substitute  the  following  Rules  for  Rules  1  to  9  (both  inclusive)  of  Section 
LXX,  pages  334,  335,  of  Rules  and  Orders,  Volume  I  :  — 

LXX. — Rvl^s  regulating  the  practice  of  the  Chief  Court  in  the  hearing  of  cautts 

and  other  matters. 

RULES. 

Part  A. — Hearing  of  Causes. 

„  .  .   .  1.     The  Court  will  be  open  daily,  except  on  author- 

^  *°^  ized  holidays,  between  the  hours  of  10  a.m.   and  5  p.m. 

2.  The  Judges  will  sit  singly  or  in  Benches  of  two  or  more  Judges,  in 
.jj^  accordance  with  a  roster  to  be  framed  from  time  to 
KOBtcr  of  sittings.  ^j^j^^  ^g  occasion  may  require,  by  the  Chief  Judge. 

3.  Plaints,   appeals,  applications,  and  petitions  will,  in   the  first  instance, 
^  .  .  be  distributed  amongst   the   Judges    who  are  for  the 

Dirtnbntion  of  petitions.     ^^^^  ^^-^^^  authorized  to  take  petitions,  in  such  manner 
aa  may  from  time  to  time  be  prescribed  by  the  Chief  Judge. 

4.  Causes  will  be  set  down  for  hearing  before  Benches  and  Judges  sitting 
Cantes  how   to  be   set    si^g^Ji  ^°  accordance  with  the  roster  for  the  time  being, 

down.  prescribed  under  Rule  2  : 

Provided  th^t  the  Friday  of  each  week  will  be  reserved  only  for  special 
causes  requiring  a  first  or  preliminary  hearing,  and  Full  Bench  causes.  No 
other  work  shall  be  set  down  on  such  days. 

5.  Books  of  causes  will  be  maintained  by  the  Deputy  Registrar,  in  which 
Caoae  books  and  Caote     *^^  *^®  judicial  business  for  disposal  by  the  Court  shall 

lists.  be  entered  by  him,  and  dates  shall  be  fixed  for  hearing, 

subject  to  the  rules  and  practice  of  the  Court,  before 
«iich  Judge  or  Judges  as  the  Chief  Judge  may  from  time  to  time  determine* 
Weekly  cause  lists  for  the  Court  and  daily  cause  lists  for  each  Bench  of  Judges, 
and  for  each  Judge  who  aits  singly,  shall  be  prepared  under  the  orders  of  the 
Deputy  Registrar,  from  the  books  of  causes,  in  the  manner  hereinafter  provided. 
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6.  No  fresli  case  will   ordinarilj  be  called  on  for  hearing,  or  other  freeh 

WW--       i.*«iw.    bosiness  be  entered  upon   by   a  Judire  or  Bench  after 
Fresh  business  not  to  be     ^  t    i.    xi_      i.        •         /  _l  l       j  i.^ 

#ntered  upon  nfter  6  p.m.      ^  p.m.,   bat   the  hearing  of  a  part-heard  case  may  be 
continued  as  long  as  the  Court  may  deem  necessary. 

7.  Any  Bench  case  begun   and    not    finished    before  the  Court    rises 
Case    begon     and    not     ^^'^  ordinarily   be   taken   up  as  the  first  case  at  the 

finished,  to  be  taken  op  at  "©^tt  sitting  of  the  sapie  Judges,  unless  the  Court 
0eit  sitting  of  the  same  otherwise  orders,  in  which  case  a  new  date  for 
Judges.  further  hearing  will  be  fixed  by  the  Deputy  ll^istrar. 

Urgent  applications.  ^'     ^*^'  Urgent  applications  shall  be  laid  before  the 

^^  '  Judge  appointed  for  the  day  to  hear  such  appiicataons. 

(tt).  Every  application  for  which  urgency  is  claimed  shall  be  submitted,, 
in  the  first  instance,  to  the  Deputy  Registrar,  with  a  note  of  the  grounds  for 
considering  it  urgent.  The  Deputy  Registrar  will  at  once  forward  the  applica- 
tion to  the  **  Urgent  Judge",  who  will,  after  reading  it,  either  refuse  to  admit  it, 
or  Bx  the  earliest  time  he  conveniently  can  for  hearing  it. 

9.     (t).  One   General   Cause   Register  shall  be  maintained  by  the  Deputy 
Registrar,   in  which  shall  be  entered  all  civil  causes 
Cause    lists    for    Civil     admitted  to   hearing  before  a  Bench,  in  the  order  in 
Bench  cansos.  ^^^-^^    ^.|^gy  ^^^   admitted.     This  will  not,   however, 

include  Full  Bench  causes,  which  are  heard,  as  laid  down  in  Rule  4^  on  Fridays 
only.  Should  any  cause  be  struck  out  of  the  Cause  Book  for  any  reason,  as^ 
«.g.,  the  failure  to  deposit  the  amount  required  for  printing,  it  wiU  not,  if  sub- 
sequently re-admitted,  be  restored  to  its  original  place  in  the  book,  but  will  be 
entered  at  the  bottom  of  the  list  on  the  date  of  its  re-admission. 

A  separate  book,  to  be  called  the  Register  of  Postponed  Civil  Bench 
Causes,  will  be  maintained  by  the  Deputy  Registrar,  and  he  will  enter  in  it  all 
cases  that  are  postponed,  in  the  order  in  which  they  are  postponed. 

Another  separate  book,  to  be  known  as  the  Register  of  Remand  Cases^ 
-will  be  maintained  by  the  Deputy  Registrar,  and  will  contain  all  cases  in  which 
tt  remand  has  been  ordered.  Ordinanly  in  remand  cases  a  date  will  be  fixed 
for  hearing  at  the  time  of  entry  in  the  register,  such  date  to  be  a  Monday  iu  a 
^eek  of  the  month  following  that  by  which  a  return  to  the  order  of  remand  is 
to  be  made. 

A  fourth  book  will  be  maintained  by  the  Deputy  Registrar  for  eariy  oases, 
in  which  will  be  entered  capes  which  have  been  marked  by  a  Judge  for  an  early 
date,  and  cases  which  according  to  practice  are  treated  as  such* 

Weekly  and  daily  cause  lists  will  be  prepared  from  these  four  registers 
in  the  following  manner  : — 

At  the  end  of  each  month  the  Deputy  Registrar  will  prepare  weelUj  cause 
lists  for  the  four  or  five  weeks  of  the  third  mouth  ahead.  Thus  at  the  end  of 
January  he  will  prepare  cause  lists  for  the  weeks  of  April.  In  prepariiig  his 
clause  lists  for  any  month,  he  will  first  take  the  Register  of  Postponed  Cases,  and 
will  put  down  first  such  cases  from  that  renter  as  will  be  ready  for  bearing  by, 
or  as  may  have  been  fixed  for,  that  time.  He  will  next  similarly  take  cases  from 
fais  Remand  Register,  in  which  a  retorn  to  the  remand  has  been  received ;  then 
from  his  Register  of  Barly  Cases,  and  finally  from  the  General  Cause  Regist^. 
In  fixing  the  number  of  cases  for  the  whole  month,  ho  will  first  ealoatate  ifae 
number  of  Civil  Benches  to  be  held  dunng  the  month,  and  will  allow^lliPeB  easts 
per  Beech  sitting,  making  up  the  number  from  his  four  registers  as  already 
described. 
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In  dividing  the  cases  among  the  s&veral  weeks  of  the  month,  he  will  pat 
down  one-third  of  this  nnmber  for  the  first  week,  a  little  less  tbau  one-third  for 
the  second,  a  fourth  for  the  third,  and  the  remainder  for  the  fourth.  Everj  case 
set  down  for  any  week  will  be  set  down  as  for  hearing  on  the  first  working  day 
oC  the  week.  There  is  one  farther  point  to  be  considered  by  the  Deputy  ^gis- 
trar  when  fixing  the  number  of  cases  for  the  month.  It  may  be  that  by  the  end 
of  the  mouth  then  closing  the  Conrt  has  not  kept  up  with  the  cause  lists  for 
that  month,  so  that  in  all  probability  it  will  be  by  a  similar  amount  in  arreai« 
at  the  end  of  the  second  month  thereafter.  In  that  case  the  Deputy  Registrar 
will  diminish  by  so  much  the  nnmber  of  cases  to  be  set  down  for  the  third  month 
ahead.  Thus,  if  at  the  end  of  January  the  work  is  20  cases  in  lurrears,  in  arrang- 
ing the  canse  lists  for  April,  the  Depnty  Registrar  will  presume  that  there  will 
be  20  cases  over  from  Inarch,  and  consequently  will  take  20  less  cases  from  his 
registers,  and  will  enter  20  less  on  the  canse  list  for  the  first  week  of  April. 

In  special  cases  it  may  be  that  a  fixed  date  is  given  in  a  case.  This  may 
happen  in  several  ways,  as,  e.g.,  a  Judge  may,  for  some  particular  reason,  give 
a  date,  or,  owing  to  the  difficulties  of  service  of  summons,  the  ordinary  period  of 
between  two  and  three  months  is  insufficient.  In  buch  cases  the  Deputy  Regis- 
trar will  make  a  note  of  the  date  fixed,  which  should,  if  possible,  be  the  first 
-working  day  of  some  week,  and  this  case  will  take  precedence  of  other  work  on 
that  date,  and  will  so  far  interrupt  the  working  of  the  regular  system.  In 
arranging  his  weekly  and  daily  cause  lists  the  Deputy  Registrar  will  allow  for 
such  cases. 

As  soon  as  a  date  is  fixed,  whether  in  the  ordinary  way,  from  two  to  three 
months  ahead,  or  by  the  special  order  of  a  Judge,  or  the  Registrar  or  Deputy 
Begistrar,  the  Deputy  Registrar  will  issue  notice  to  the  parties  accordingly. 

At  the  time  when  a  cause  is  first  admitted  to  a  Bench  no  date  of  hearii^g 
will  be  fixed,  but  the  parties  will  receive  a  notice,  in  writing,  informing  them 
that  the  cause  has  been  so  admitted,  and  that  they  will  receive  at  least  two 
months'  notice  of  the  date  of  hearing  when  such  date  is  fixed. 

(it).     On  the  Thursday  of  each  week  a  daily  cause  list  for  the  ensuing  week 
Daily  cause  list  for  Bench     shall  be   prepared  by  the  Deputy    Registrar  from  the 
oases,  when  and  bow  to  be     weekly  cause  list,  in  accordance  with  the  following 
prepared.  directions : — 

(a)  all  cases  shown  in  the  weekly  cause  list  which,  owing  to  non-service 

of  process  or  other  cause,  are  not  complete  for  hearing  shall  be 
omitted  from  the  daily  cause  list ; 

(b)  the  cases  which  are  complete  for  hearing  will  be  set  down  so  as  to  . 

allow  six  cases  for  each  of  the  first  two  Bench  sittings,  the  remain- 
der being  divided,  as  nearly  as  may  be,  equally  among  the  remain- 
ing days ; 

(«)  the  cases  set  down  for  hearing  before  the  First,  Second,  or  a  Full 
Bench,  respectively,  shall  be  grouped  separately ; 

((Q  the  cases  shall  be  entered  in  the  order  in  which  they  should  be  heard, 
with  reference  to  the  weekly  cause  list  and  the  practice  of  the  Court. 

(m).    Subject  to  Rule  7  and  the  proviso  to  clause  (v)  of  this  rule,  casea  in 
the  daily  cause  list  will   be  liable  to  be  called  on  for 
Cases  may  be  called  OA    jjearing,  by  the  Bench  to  which  they  are  allotted,  on 
on  any  day  of  the  week.         ^^^  ^^^^  J^^  ^^  ^^^  ^^^ 
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Cases  to  be  called  up  for  («»)•     Cases  omitted  from  the  daily  canse  list  nndcr 

henring  in  their  order  en     sub-clause  (a),  claase  (it),  of  this  rule  shall  be  entered 
the  cause  list.  {„  the  Register  of  Postponed  Cases. 

(o).     Parties  and  their  advocates,  pleaders,  mnkhtars  or  agents  are  i^equired 
Parties  and  their  counsel     to  attend  the  Court  on  the  day   for  which  their  cases 
to  attend  daily  until  their    are  pnt  down,  and  on  subsequent  days  until  their  cases 
oaaes  have  been  heard.  are  disposed  of : 

Provided  that,  when  an  advocate  or  pleader  has  been  retained  in  any  case 
in  such  list,  if  he  informs  the  Deputy  Registrar  of  the  fact  before  4  o'clock  in 
the  afternoon  on  the  Wednesday  of  the  preceding  week  (but  not  otherwise),  the 
Deputy  Registrar  shall  enter  the  name  of  such  advocate  or  pleader  opposite  the 
case,  and  such  case  shall  not  be  called  on  for  hearing  on  any  day  prior  to  the 
day  on  which  such  case  has  been  set  down  in  such  daily  cause  list. 

(vi).     In   preparing  the   daily  cause   list  the  Deputy   Registrar  will  take 

Canes     remaining   over     ^°^  consideration   the  number   of  cases,  if  any,  likely 

from  the  week  closing  to    to  rr^main   over  from  the  week  then  closing,  and  will 

be  entered  6rj»t  in  the  daily     enter  these  first  in  the    daily  cause  list  for  the  ensuing 

list  for  the  week  eusning.        week 

If  these  cases,  together  with  the  cases,  already  fixed  for  the  week,  exceed 
an  average  of  five  cases  per  Bench  sitting,  the  surplus  will  not  be  entered  on 
that  week's  daily  cause  lists,  but  will  remain  over  for  the  week  following. 


CIRCULAR  MEMO.  No.  4—2662  G.  op  1898. 
To 

All  District  Magistrates  and  District  Judges  in  thb  Punjab. 

Dated  mh  June  1898. 

Atteni ION  is  drawn  to  the  delays  which  take  place  in  effecting  the  service 
Subject  ^^  notices   issued  by   this  Court  in  the  exercise  of  its 

*  civil  and  criminal   jurisdiction.     As   such  delays  caoae 

Delays  in  effecting  aer-  great  inconvenience,  it  is  requested  that  such  steps  as 
▼ice  of  notices  issued  by  may  be  necessary  be  taken  to  ensure  a  prompt  return 
the  Cluef  Conrt.  Qf  the   notices  duly  served  in    the  manner  directed  by 

Law  and  the  Rules  and  Orders  of  this  Court. 


CIRCULAR  MEMO.  No.  5—2414  Q.  op  1898. 

To 

All  Cuiminal  Courts  in  the  Punjab. 

Ikiled  24ith  June  1898. 

ScBjccT.  Sessions    Judges  and  Magistrates  are  reminded 

o     •         T  ^  1     that  the  new   Code  of  Criminal   Procedure  will  ccme 

Sessions    Judg<*s     and 

Magistrates  directed  to  ac-  into  foix^e  on  the  1st  July  1898,  and  they  are  requested 
^*ot*"orire'n:wcl'  to  carefully  study  it,  note  tbe  cha,,g«8  introdnced  1-y 
of  CrimiDal  Procedure. '  jt,  and  conform  to  it  in  their  proceedings. 
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CoBBicTiON  Slips. 

No.  109. 

Bated  12th  August  1898. 

After  the    explanation   to  the  proviso   to    clanse   (vi)   of    Bnle  II    of 
No.  XXVII,  Rales  and  Orders,  page  164,  add  the  following  note  :— 

Officers  tpLo  have  been  merely  officiatiog   as  Extra  ARsistant  Commismoneni  are  Bot 
admissible  under  this  rnle.    Jt  refers  to  officers  who  held  the  appointment  sobstantiyelj. 


No.  110. 

Dated  I2th  August  1898. 

Add  the  following  note  to  clause  (m)  of  Rale  III  of  No.  XXVII,  Rales  and 
Orders,  page  155,  as  oori^eoted  by  Correction  Slip  No.  8,  dated  the  8th  July 
1895:— 

Officers  who  have  been  merely  officiating  as  TahsHdars,  Mnnaifs,  or  Begistrars  of  Bmar 
Canse  Gonrta  are  not  admissible  under  this  rule.  It  refers  to  officers  who  held  the  appoint- 
ments specified  substantively. 


GENERAL  LETTER  No.  3028  G.  or  1898. 
To 

All  Judicial  Officers  in  the  Punjab. 

Dated  13th  August  1898. 

The  Resident  in  Kashmir  having  again  brought  to  the  notice  of  the  Jadget 
that  the  in8imction8  conveyed  in  the  Court's  Circular  Memo.  No.  4  784  G., 
dated  thej  17th  February  1894,  directing  that  a  period  of  at  least  six  weeks 
should  be  allowed  for  the  return  of  summonses  sent  for  service  on  persons 
resident  in  Kashmir,  are  not  always  complied  with,  the  attention  of  all 
Judicial  Officers  is  invited  to  this  office  General  Letter  No.  3977  G.,  dated  the 
28th  November  1895}  with  the  request  that  the  instructions  on  the  subject  may 
be  carefully  observed  in  future. 

Copy  of  a  letter,  No.  79,  dated  the  I6th  May  1896,  from  the  Divisional  Judge,  Delhi  Divi$iin, 
to  the  Registrar ,  Chief  Court,  Punjab, 

Fbom  an  iospeotion  report  of  th^  Gnrgaon  District,  it  appears  that  lidgsnts  are  now 
required  in  that  district  to  stamp  copies  or  traQsliterations  of  acoonnts  filed  nnder  Section 
02  of  the  Civil  Procedure  Code.  As  I  hare  doubts  whether  such  should  be  stamped,— and  in 
any  case  the  practice  should  be  nniform  throughout  the  Punjab, — I  beg  to  refer  the  matter 
for  the  orders  of  the  Judges. 

Copy  of  a  letter,  No,  80,  dated  the  I6th  May  1896,  from  the  Divisional  Judge,  Delhi  Division, 
to  the  Registrar,  Chief  Court,  Punjab, 

I  HAVB  the  honour  to  bring  to  your  notice  that  in  one  district  at  least  in  this  Diyision 
the  statement  attached  to  a  plaint,  fdving  particulars  of  land  sued  for,  in  Civil  Form  No. 
A20  (new  sene^),  is  required  to  be  stamped.  It  appears  to  me  that  there  is  no  authority 
for  requirini?  the  name  to  be  stamped,  and  as  in  any  case  it  is  desirable  that  the  practice 
should  be  uuiform  in  the  Punjab,  I  beg  to  refer  the  matter  for  the  orders  of  the  Judges. 

Copy  of  a  letter,  No.  1868  G.,  dated  the  22nd  May  1896,  from  the  Registrar,  Chief  Court, 
Punjab,  to  the  Divisional  Judge,  Delhi  Division, 
With  reference  to  your  letters  Nos.  7ft  and  80,  dated  the  16th  May  1896,  in  which  von 

1.  Copie^or  translatioDB  of  accounts  flle.d  ^"^^i^^*^  J^^^^^^^  *^«   document,     marginally  noted 
tinder  Section  62  of  the  Civil  Procedure  Cone.  Bhoulfl    be   Btamped,    I    am  desired  to    state    that 

2.  Statement  attached  to  a  plaint,  Riving;  the     Judges   do    not    consider     that   any    of     the 
grticuJarsof  land  taed  for  (Civil  Form  No,  documents  in  question  shool^  b^  stamped, 
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No.   3146Q.OP189& 

Dated  18th  August  1898. 

Copiis  of  the  foregoing  forwarded  to  all  Judicial  OflScers  in  the  Punjab, for 
information  and  guidance. 

CIRCULAR  MEMO.  No.  6—3354  G.  of  1898, 
To 

All  Civil  Courts  in  the  Punjab. 

Dated  Qth  Septemler  1898. 

It  haying  been  brought  to  the  notice  of  the  Judges  that  inconvenience 

results  from  the  submission  of 
Subject.  applications  in    Vernacular  for 

Calls  fop  docnmenta  in  the  Punjab  Civil  Secretariat  documents  in  the  Civil  Secretariat 
to  be  written  in  English,  contain  full  particulara  of  of  the  Punjab  Government,  re- 
papers  required,  and  the  purpose  for  which  tbcir  ntiired  for  inspection  in  connection 
inspection  is  necessary,  and  to  be  addressed  to  Assist-  ^|^^  ^y^^  disposal  of  pending 
ant  Secretary  to  Goyemment,  Punjab,  General  Branch.     ^^^^^  ^^^^  ^^^^^  ^^^^  ^^^^  ^yis 

for  documents  should  in  future — 

(1)  be  written  in  English  ; 

(2)  contain  as  accurate  a    description  as    possible    of  the  documents 

wanted,  and  of  the  purpose  for  which  they  are  required  ;  and 

(3)  be  addressed  to  the  Assistant  Secretary  to   Government,    Punjabi 

General  Branch. 


To 


CIRCULAR  MEMO.  No.  7—3454  G.  op  1898. 

All  Heads  of  Judicial  Offices  in  the  Punjab. 

Dated  lOth  September  1898. 

As  considerable  inconvenience  arises  in  consequence  of  letters  addressed  io 
Subject  *^^^  office  not  being  docketed  in  the  office  from  which 

*  they  are  sent,  the  attention  of  Heads  of  Judicial  Offices 

attention  drawn  to  the  is  invited  to  the  instructions  contained  in  Section  VII 
orders  relating  to  the  con-  of  Circular  Orders,  Volume  III,  and  to  the  orders  of 
duct  of  oflScial  correspond-  Government  (circulated  in  pamphlet  form)  referred  to 
ence,  and  esj^cially  to  the  j^  paragraph  2  of  the  same  section,  regarding  the 
docke  mg  o  Je  ers.  routine  and  procedure  to  be  observed  in  the  submission 

of  correspondence,  and  especially  in  the  matter  of  docketing  of  letters,  and  they 
are  requested  to  see  that  these  directions  are  carefully  complied  with  in 
future. 


To 


GENERAL  LETTER  No.  3S22  G.  of  1898. 

All  Sessions  Judges  and  District  Magistrates  in  the  Punjab. 

Dated  Uth  September  1898. 


I  AM  desired  to  forward,  for  information  and  compliance,  copy  of  a  letter, 
No.  2638  G.  I,  dated  the  9th  September  1898,  from  the  Inspector-General  of 
Prisons,  Punjab,  together  with  a  copy  of  its  enclosures,  with  the  request  that  in 
cases  in  which  men  convicted  in  the  same  case,  or  who  have  been  associated  in  crime, 
are  sentenced  to  transportation,  a  note  of  the  fact  may  be  made  in  column  7  of 
the  Nominal  Roll,  full  particulars  for  the  preparation  of  which  will  be  found  in 
Section  XXXIV,  Circular  Orders,  Volume  III,  page  142. 
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Copy  of  a  UtUr,  No.  2638  O.  /.,  dated  the  9th  September  1898,  from  the  Impeetor-Qen^ral 
of  Prisons,  Punjab,  to  the  i2«yi«£rar,  Chief  Court,  Punjab, 

I  HAVE  the  honour,  with  reference  to  Chief  Court  Book  Circular  No.  VII— 4379  G.» 
dated  the  26th  October  1891,  to  forward  copy  of  a  letter,  No.  9  ^^^^^-t  dated  the  6th 
October  1896,  and  enclosures,  from  the  Under  Secretary  to  the  Gk>vernmeDt  of  India, 
Home  Department,  to  the  Chief  Secretary  to  the  Government  of  the  Punjab,  and  to 
request  that  you  will  be  so  good  as  to  move  the  Judges  of  the  Chief  Court  to  instruct 
Sessions  Judges  and  District  Magistrates  to  make  the  needful  notes  on  the  Nominal 
Rolls'of  offenders  sentenced  in  the  same  case,  or  who  have  been  associated  in  crime,  in 
order  that  the  authorities  at  Port  Blair  may  be  duly  apprised  of  the  fact,  and  so  enabled 
to  ^void  complications  that  have  arisen  in  the  past  from  the  want  of  such  knowledge. 

Copy  of  a  letter,  No.  9,  ^'''^^'''''  ,  dated     Simla,    the    6th    October  1896,  from   C.  H.  A. 

Hill,  Esquire,   Under  Secretary   to    the   Government  of  India,    to  the    Chief  Secretary  to 
the  Oovemment  of  the  Punjab, 

1    AM  directed    to  forward  extract  (paragraph  11)  from  a    letter*  from  the  Super 
intendent,  Port  Blair,  and  to  request  that  in  cases  in  which 
^^No.  068,  dated  17th  August    j^^^  convicted  in  the  same  case,  or  who  have  been  associated 
in  crime,  are  sent  to    Port    Blair    on    different  dates,    the 
Superintendent  of  Port  Blair  may,  with  the  permission    of  His  Honor  the  Lieutenant- 
Governor,  be  apprised  of  the  fact  at  the  earliest  date  possible. 

2.  I  am  to  explain  that  unless  such  intimation  is  g^ven  to  the  Superintendent,  the 
fact  that  convicts  have  had  any  connection  wich  oift  another  previous  to  deportation 
must^  almost  inevitably,  escape  notice  at  the  Settlement.  Grave  complications  have 
arisen  in  the  past  owing  to  convicts  associated  in  crime  not  having  been  kept  apart 
during  their  stay  in  the  Settlement,  and  the  present  instructions  are  issued  in  order  to 
avoid  the  recurrence  of  such  difficulties  in  future. 

Endorsement  by  the  Oovemment  of  India,  dated  the  6th  October  1896. 
Copy  forwarded  to  the  Superintendent,   Port  Blair,  for  information,  with  reference 
to  paragraph  11  of  his  letter  No.  968,  dated  the  17th  August  1896. 

Extract  (paragraph  11)  from  a  letter  from  the  Superintendent  of  Port  Blair,  No,  968,  dated 

the  17th  August  1896. 

11.  I  ATTACH  copies  of  the  orders  *  I  have  issued  on  the  subject  of  the  segregation 
of  connected  convicts  for  information,  together  with  a  circular* 
^^^t  sent  to  Local  Govern-  ^^^  ^^^^  subject,  which  will  explain  what  can  be  done  locaUy 
in  the  matter  of  segregation,  and  will  also  tend  to  show 
the  complicated  nature  of  the  question.  But  I  would  point  out  that  unless  intimation, 
of  their  connection  is  sent  with  them  from  India  when  convicts  who  are  convicted  in 
the  same  case,  or  series  of  cases,  are  sent  to  Port  Blair  at  different  dates,  the  fact  of  the 
connection  is  almost  certain  to  escape  detection  unless  accidentally  revealed.  It  will  not, 
on  the  other  hand,  I  think,  be  difficult  for  the  Jail  authorities,  under  Local  €K>vemment8  in 
India,  to  intimate  the  fact  when  sending  a  convict  to  Port  Blair  that  he  is  connected  in 
his  case,  or  oases,  with  certain  other  convicts  already  forwarded.  Such  information  would  be 
certain  of  effect,  and  I  would  suggest  that  the  Local  Governments  in  India  be  requested  to 
direct  that  it  be  sent. 

Endoreement  No,  373,  dated  Lahore,  the  23rd  October  1896,  by  the  Junior  Secretary  to  the 

Oovemment  of  the  Punjab, 

Copt  forwarded  to  the  lospector-Qeneral  of  Prisons,  Punjab,  for  information 
and  necessary  action. 

CoBBECTioN  Slips. 
No.  111. 

Dated  16th  September  1898. 

On  page  143,  Circnlar  Orders,  Section  XXXIV,  after  paragraph  4,  add  the 
following : — 

5.    The  instmotions  contained  in  the  annexed  copy  of  Government  of  India 

letter,  No.-^-,  Port  Blair,  dated  the  5th  October  1896  (-^S^g^SSl),  together. 
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with  its  enolosare,  reqairing  tliat  in  cases  in  which  men  convicted  in  the  same 
case,  or  who  have  been  associated  in  crime,  are  sentenced  to  transportation,  the 
Saperintendent  of  Port  Blair  may  be  apprised  of  the  fact  as  soon  as  possible,  is 
published  for  information  and  guidance  of  all  Sessions  Judges  and  District 
Magistrat-es.  The  information  required  should  be  noted  in  column  7  of  the 
Nominal  Roll. 

Copv  of  a  Utter,  No.  0,    ^^^^^^''  ,  dated  Simla,  the  5th  October  1896,  fiom  (7.  H.  A.  '^*"» 

Mequire,    Under   Secretary  to  the  Qovernment   of  Ijfkdia^  to    the    Chief  Secretary    to     '** 
Qovemment  of  the  Punjab, 

I  AM  directed  to  forward  extract  (paragraph  11)  from  a  letter,  No.  968,  dated  17th  Amniai 
1896,  from  the  Saperintendent,  Port  Blair,  and  to  request  that  in  cases  in  which  men 
convicted  in  the  same  case,  or  who  have  been  associated  in  crime,  are  sent  to  Port 
Blair  on  different  dates,  the  Saperintendent  of  Port  Blair  may,  with  the  permission  of  Hi« 
Honor  the  Lientenant-Govemor,  be  apprised  of  the  fact  at  the  earliest  date  possible. 

2.  I  am  to  explain  that  unless  such  intimation  is  given  to  the  Superintendent,  the  fact 
that  con?iot8  have  had  any  connection  with  one  another  previous  to  deportation  most, 
almost  inevitably,  escape  notice  at  the  Settlement.  Grave  complicationa  have  arisen  in  th« 
past  owing  to  convicts  associated  in  crime  not  having  been  kept  apart  during  their  stay 
in  the  Settlement,  and  the  present  instructions  are  issued  in  order  to  avoid  the  reourrenoe  ci 
Boch  diffioolties  in  future.  , 

Sndoreement  hy  the  Qovemment  of  India,  dated  the  Bth  October  1896. 

Copt  forwarded  to  the  Superintendent,  Port  Blair,  for  information,  with  refan»i«i 
to  paragraph  11  of  hia  letter  No.  968,  dated  the  l7th  August  1896.        ^''"'  '^"^  reterenw 

X&tract   (paragraph  H)   from  a    letter  from  the   Superintendent    of    Port    Blair    No    dfiS 

dated  the  17th  Auguet  IS9Q.  '        '  * 

11.    I  ATTACH  copies  of  the  orders  ♦  I  have  issued  on  the  subject  of  the  segregation  of 
•  N«t  ^mft  t«  T.n^  floTn^-    <»°f  e^^o^  oouviots   for  information,  |together  with  a  Circnlmr* 
mLu    "^^  *°  ^-^  ^^'"^     on  tlie  "object,  which  wiU  explain  what  can  be  done   locaUy 
,.     '         ^         ^,^  .  in  the  matter  of  segregation,  and  will  also  tend  to  show  the  com. 

plicated  nature  of  the  question.  But  I  would  point  out  that  unlets  intimation  of  their  oonneo- 
tion  18  sent  with  them  from  India,  when  convicts  who  are  convicted  in  the  same  <»Be  or  seriM 
of  cases,  are  sent  to  Port  Blair  at  different  dates,  the  fact  of  the  connection  is  almost  certain  to 
escape  detection  unless  accidentally  revealed.  It  will  not,  on  the  other  hand  I  think  be 
difflonlt  for  the  Jail  authorities,  under  Local  Governments  in  India,  to  intimate  the  fact  when 
sending  a  convict  to  Port  Blair  that  he  is  connected  in  his  case,  or  ,ca«cs,  with   certain    otbar 


MndoreementNo.Z7Z,   dated  Lahore    the   2Srd  October  1896,  by  the  Junior  Secretam  ta  tha 

Government  of  the  Punjab.  **«""• 

nJS^el^S^^  ^  ^*  Inspector-Qeneralof  Prisons.  Punjab,    for  iuformatioa  and 

No.  J 12. 

Dated  the  27th  September  1898. 

On  page  383,  Circular  Orders,  Volume  III,  Appendix  VI,  add  the  followinir 
note  under  the  forms  of  Registers  Nos.  XIV  and  XI V  A : -^  "»»*ug 

TU  wintitfianna  of  tbMO  two  Eegistem  19  not  necessaiy  iu  the^case  of  lock-ups  attached 

Digitized  by  VjOOQIC 


Nov.  1898.  3  CHIEF  COURT  CIRCULAE  OEDBRS.  13 

CIRCULAR  MEMO.  No.  8-3867  G,  of  1898. 
To 

All  Judicial  Officbbs  in  thb  PuKjiJs. 

Bated  I2th  Oeioher  1898. 

The  Judges  have  observed   that  in  some  districts  of  the    Province   a 
SuBJtcT  Notarial  stamp  of  one  mpee  is 

'  caused  to  be  affixed  to  po  wers-  of - 

Notarial  stamp  of  Re.  1  not  to  be  affixed  to  powers-  attorney  in  civil  and  criminal 
of -attorney  in  civil  and  crimioal  cases  in  addition  to  cases  in  addition  to  the  Conrt-fee 
the  Court-fee  stamp.  stamp. 

As  the  practice  is  quite  nnanthorized,  the  Judges  direct  that  only  the  stamp 
duty  as  laid  down  in  the  Court  Fees  Act  be  levied  in  future. 


Correction  Slip  No.  113. 

Dated  20th  October  1898. 

On  page  175,  "  Instructions  to  Judicial  Officers,"  Section  XXXIV,  clause  6 
of  paragraph  2,  as  amended  by  Correction  Slips  Nos.  44  and  64,  dated  the  2nd 
March  1896  and  22Qd  February  1897,  respectively,  after  the  words  "  in  the 
Rawalpindi  District '' aii  "and,  in  the  absence  of  the  Civil  Surgeon  from 
head-quarters,  the  Hospital  Assistant  in  charge  of  the  Dera  Ghazi  Khan 
Dispensary.** 


CIRCULAR  MEMO.  No.  9—4131  G.  of  1898. 
To 

All  Divisional  Jodqbs  in  thk  Punjab. 

Bated  4<fc  November  1898. 

Recohmbndations  are  sometimes  received  for  the   promotion   of   petition- 

SuBJicT  writers  from  the  2nd  to  the  1st  grade  after  a 

.  *  very  few  months'  practice.     It  appears  to  the 

Petition-writers  to  hare  at  least     Judges  desirable  that  a  petition- writer  should 

one  year's  experience  in  the  2nd     have  at  least  a  year's   esperience  before  he  is 

grade  before  being  reoommended     recommended  for  a  first  grade  license,  and  they 

for  the  Ist  grade.  ^^^  accordingly  pleased  to  direct  that  for  the 

future  this  should  be  observed  in  making  such  recommendations. 

CIRCULAR  MEMO.  No.  10—4198  G.  op  1898. 

To 

All  Sessions  Judobs  and  District  Maqistbates  in  the  Pgnjab. 

Da/ed  9th  November  1898. 

Cases  having  been  brought  to  the  notice  of  the  Judges  in  which  Post  Office 

employes  have  been  prosecuted  without  the 
Subject.  knowledge  of  the  Postal  Authorities,  they 

Prowcntiona  of  Post  Office  peons  to  be  direct  that,  in  future,  such  prose^JutiouB 
undertaken  after  conanltation  with  should  be  undertaken  after  consultation 
Postaj  Superintendent  of  Division  con-  v/ith  the  Postal  Superintendent  of  the 
oerne  d.  Division  in  which  the  alleged  offence  is  said 

to  have  been  committed,  and  that  this  officer  should  bo  informed  of  all  complaints 
institated  by  private  persons.  Digitized  by  GoOglc 
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To 


CIRCULAR  MEMO.  No.  11—4364  G.  op  1898. 

All  Subordinate  Courts  in  thb  Punjab. 

Dated  23rd  November  1898. 

The  Jadges  dertire  to  call  the  attention  of  all  Courts  to  the  rules  regarding 

tlio  supply   of  copies   contained   in  Section 
Subject.  ^^^^^  ^^  ^^^^^   ^^^  Orders,  Volume  I,  of 

Attention  drawn  to  Kulea  X,  XI,  the  Chief  Court  Circulars  and  especially 
XVUI  and  XIX  of  Section  XXIII,  Rules  to  Rules  X,  XI,  XVIII  and  XIX,  Copies, 
and  Ordors,  A*  olumo  I,  regarding  supply  and  especially  English  copies,  are,  with  few 
of  copies.  exceptions,   badly   and    carelessly  written, 

frequently  by  persons  who  can  only  have  a  slight   acquaintance  with  English, 
and  are  carelessly  compared  with  the  originals. 

Only  men  who  write  a  good  and  clear  hand  and  understand  the  meaning  of 
what  they  write  should  be  employed  in  the  work  of  copying,  and  the  oflScials 
whose  duty  it  is  to  examine  copies  should  be  warned  to  pass  none  that  are  badly 
written,  and  to  themselves  properly  compare  the  copies  with  the  originals  and 
test  their  correctness. 

Correction  Slips. 

Dated  Ut  December  J898. 

No.  114. 

Add  the  following  as  a  foot-note  to  Rule  X  (i)  of  Section  XXXV,  Circular 
Orders,  Volume  III,  page  149  :— 

The  proportion  of  the  different  ingredients  for  ono  day's  rations  of  coBdiments  for  eight 
prisoners  bhould.  be  i— 

Coriander ^  8/16  Gbittacks. 

Garlio  6/16        „ 

Turmerio •         ...  4/16        „ 

Chillies  8/16        „ 

Dated  ]Oth December  1898. 

No.  115. 

On  page  138,  "Instructions  to  Judicial  Officers,"  Section  XXVII,  in  para- 
graph 6S,  for  the  words  "  Section  560,  which  replaces  *  •  *  competent  to 
try  "  eubstitute  as  follows : — 

"  The  compensation  can  only  be  awarded  in  cases  triable  by  a  Magistrate 
and  instituted  by  complaint,  or  upon  information  to  a  Police  Officer  or  Magis- 
trate (Section  250,  Criminal  Procedure  Code.'') 

No.  116. 

"  Instructions  to  Judicial  Officers,"  Section  XLVI,  on  page  247,  in  paragraph 
I,  omit  the  words  from  "  It  should  be  noted  "  to  the  end. 

No.  117. 

In  Section  LVI  of  "  Instructions  to  Judicial  Officers,'* /or  "  Act  V  of  1876  " 
substitute  "  Act  VIII  of  1897,"  and  add  a  new  paragraph  as  follows  :— 

"  2.  It  should  be  noted  that  the  Criminal  Procedure  Code  of  1898,  Section 
562,  gives  power  to  certain  Magistrates  to  release  upon  probation  of  good 
condaot  persons  convicted  of  certain  minor  offences. 
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The  youth  of  an  offender  would  often  constitute  an  extenuating  circum- 
stance "which  would  justify  action  under  this  section." 


To 


CIRCULAR  MEMO.  No.  12^4639  G.  of  18§8. 

All  Judicial  Officers  in  the  Ponjab. 

Bated  Uth  JDeoemher  1898. 


Subject.  Thr  followiug   Circular  is 

,„   ~ —        ,      ^     ,  issued,  for  information  and  guid- 

Notanal  stamp  of  Ke.  1  not  to  be  affixed  to  powers.     ^         ^^  supersession  of  Circular 

of  .attorney  m  civil  and  onminal  caees  in  addition  to      ^,      '      xt       o     noo>^  rt      j^^^a 

theConrt-feeBtamp.  ^^^^^    No.    8-3867  G.,    dated 

the  12th  October  1898:— 

Th«  Judges  have  observed  that  in  pome  difltricts  of  the  Province  a  notarial   stamp  of  one 
•  rnpee  is  canned  by  preeidicp  officers  to  be  affixed  to   powers-of-attomey  produced  by  attorneya 
appearing  in  civil  and  criminal  cases  in  their  Courts  for  attestation  in  addition  to  the  Court- 
fee  stamp. 

As  the  practice  is  quite  unauthorized,  the  Judges  direct  that  no  extra  fee  be  levied  for 
attestation  by  the  Court  in  which  the  power-of -attorney  is  to  be  used. 


Correction  Slips. 

Daied  16th  December  1898. 

No.  118. 

For  Section  LXIV  of  the  Court's  "  Instructions  to  Judicial  OflScers " 
Bubttitute  the  following  :— 

"  The  attention  of  all  Divisional  Judges  and  Deputy  Commissioners  ig 
directed  to  the  provisions  of  Section  36  of  Act  XVIII  of  1879  (Legal  Practi- 
tioners Act)  as  amended  by  Act  XI  of  1896. 

It  is  very  desirable  that  use  should  be  made  of  this  section,  as  it  enables 
Courts  to  protect  suitors  and  respectable  members  of  the  Bar,  at  least  to  the 
extent  of  stopping  touting  within  the  precincts  of  the  Courts. 

The  section  only  requires  that  the  Court  preparing,  a  list  of  touts  should 
satisfy  itself  that  persons  habitually  act  as  touts,  and  should  give  them  an 
opportunity  of  showing  cause  against  the  inclusion  of  their  names. 

A  wide  discretion  is  left  to  the  Court  as  to  the  method  in  which  it  may  so 
satisfy  itself." 

Bated  I9th  Beeember  1898. 

No.  119. 

Add  the  following  note  to  Rule  XLIII  of  No.  V,  Rules  and  Orders,  Volume 
I,  page  27  :— 

The  application  should  be  submitted  by  all  Civil  Courts  direct  to  the  Collector.  Applica- 
tions of  Courts  below  that  of  the  District  Judge  should  be  submitttd  in  Vernacular,  District 
Judges'  applications  should  be  sent  im  BagliBh. 
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Bated  23rd  December  1898. 

No.  120. 

In  snbBtitntion  of  clause  6  of  paragraph  2  of  the  Notification  published  at 
page  175,  "  InstnictioDS  to  Judicial  OfBcerB,"  Volume  II,  and  in  SDpersession  of 
Correction  Slips  Nos.  44,  64  and  113,  dated,  respectively,  the  2nd  March  1896, 
22nd  Febrnary  1897  and  20th  October  1898,  read  the  following:— 

(6)  The  Hospital  Assistants  attached  to  the  following  dispensaries,  viz, : — 

Ten  and  Hangn  in  the  Eohat  District ; 

Mianwali,  Isa  Khel  and  Ealabagh  in  the  Bannn  Distriot ; 

Leiah,  Tank  and  Knlachi  in  the  Dera  Ismail  Khan  District; 

Bojhan  and  Bajanpnr,  iCnd,  in  the  absence  of  the  Ciyil  Snrgeon  from,  head- 
quarters, Dera  Ghazi  Khan  in  the  Dera  Ghazi  Khan  District ; 

Mnrree  in  the  Rawalpindi  Distriot  (in  the  absence  of  the  Civil  Snrgeon  during 
the  winter  months). 
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(SUPREME    GOVERNMENT). 


(Passed  on  the  2lst  January  1898). 

ACT  No.  I  OP  1898. 
An  Act  to  amend  the  Stage-Carriages  Act^  1861. 

Whbrbas  it  is  expedient  to  amend  the  Stage-Carriages  Act,  XVI  of  1861 ; 
It  is  hereby  enacted  as  follows : — 

ShdrttitiA  ^'    This  Act  may  be  called  the  Stage^/tjiirisgei 

Act  (1861)  Amendment  Act,   1898. 

Bepeal  of  proTiroto  Sihj.  "^      The  proviso  to  Section  1  of  the  Stage-CarriagM 

tion  1,  Aot  XVI,  1861,  and  Act,    XVI   of   1861,    and   Section    2    of  the  Staee- 

of  Section   2,    Act  XVI,  Carriages  Act  (1861)  Amendment  Act,  XVI   of  1876, 

^^'  are  hereby  repealed. 

Sobstitotjon    of      now  3.     The  first  paragraph  of  Section  4  of  the  Stage- 

paracrrapb  in    Section    4,     Caniages  Act,  XVI  of  1861,  is  hereby  repealed,  and  the 
Act  XVI,  1861.  following  paragraph  is  snbstitnted  therefor,  namely  : — 

*'  For  every  such  license  there  shall  be  paid  by  the  proprietor  of  the  stage- 
carriage  the  sum  of  five  mpees  or  sach  less  sum  as  the  Local  Government  may 
fix,  and  each  license  shall  be  in  force  for  one  year  from  the  date  thereof." 

Addition  of  new  sect  ion  4.     After  Section  20  of  the  said  Act  the  following 

after  Section  20,  Act  XVI,     section  shall  be  added,  namely  : — 
1861. 

**  20A.     (1)  The  Local    Government  may,   by   notification  in  the  official 
Power  to  make  mles.        gazette,    make  rnles   to   carry   out   the  purposes   and 
objects  of  this  Act  in  the  territories  under  its   admin- 
istration or  any  part  of  the  said  territories. 

(2)  In  particular  and  without  prejudice  to  the  generality  of  the  foregoing 
power,  such  rules  may — 

(n)  prescribe  forms  for  licenses  under  this  Act,  the  sums  payable  for  the 
same  and  the  conditions  on  which  they  may  be  granted,  and  the 
cases  in  which  they  may  be  revoked ; 

(6)  provide  for  the  inspection  of  stage-carriages,  and  of  the  animals  em- 
ployed in  drawing  them  ;  and 

(r)  regulate  the  number  and  length  of  the  stages  for  which  animals  may 
i        be  driven  in  stage-carriages,  and  the   manner  in  which  they  shall 
be  harnessed  and  yoked. 

(3)  In  making  ary  rule  under  this  section  the  Local  Government  may 
direct  that  a  breach  thereof  shall  be  punishable  with  fine  which  may  extend  to 
one  hundred  rupees." 

Addition  of  sections  after  5.     After  Section  21  of  the  said  Act  the  following 

Section 21.  Act  XVT,  1861.    sections  shall  be  added,  namely:-      ^^^^^,  ^y GoOgle 
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*'  22.     This  Act,  as  amended  by  sabseqnent  Acts,  extends  to  the  whole  of 
B  te  t  of  Act  British  India ;  bnt  it  shall  not  apply  to  carriages  ordin- 

arily plying  for  hire  within  the  limits  of  any  mnni- 
cipality  or  cantonment  or  other  place  in  which  any  law  for  the  regulation  of 
carriages  is  for  the  time  being  in  force. 

23.     The  Local  Government  may,  by  notification   in   the  official   gazette. 
Power  to  Local  Govern-     exempt  any  carriages  or  class  of  carriages  from    all  or 
ment  to  exempt.  any  of  the  provisions  of  this  Act," 


(Passed  on  the  2\8t  January  1898). 

ACT  No.  IT  OF  1898. 

An  Act  to  provide  for  the  issue  of  currency  notes   on  the   security  of 
gold  received  in  England. 

Whereas  it  is  expedient  to  provide  for  the  issue  of  currency  notes  on  the 
security  of  gold  received  in  England ;    It  is  hereby  enacted  as  follows : — 

Short  title,  commencement  1-  W  This  Act   may  be  called   the  Indian    Paper 

and  duration.  Currency  Act,  1898. 

(2)  It  shall  come  into  force  at  once ;  and 

(3)  It  shall  remain  in  force  for  six  months  from  its  commencement,  and  no 
longer. 

Addition  of  new  section  2.     After  Section   18  of  the   Indian  Paper   Gnr- 

after  Section  13,  Act  XX     rency  Act,  XX  of  1882,  the  following  section   shall  be 
of  1882.  added,  namely  :— 

"  13A.     The  Governor  General  in  Council  may,  from  time  to   time,  by   an 
order   notified   in  the  Gazette  of  India,  direct  that  cur- 

Id""^  f  ed^^EnXir^     ^®°^^  ^^^^^  ^^^^^  ^®  issued  at    such  offices  of  issue  as 
go     receiv     in    ng  ^^^  named  in  the  order  to   an   amount   equal  to  the 

value  of  gold  held  by  the  Secretary  of  State  for  India  at  the  rate,  and  subject 
to  the  conditions,  fixed  by  that  order : 

Provided  that— 

(1)  the  power  conferred  by  this  section  shall   not   be  exercised   unless 

the  Secretary  of  State  for  India  shall  consent  to  hold  in  gold  coin 
or  gold  bullion  what  he  shall  determine  to  be  equivalent  in  value 
to  the  not-es  so  issued,  as  a  reserve  to  secure  the  payment  of  such 
notes,  until  he  shall  transmit  the  same,  or  what  he  shall  deter- 
mine to  be  equivalent  to  the  same,  in  gold  coin  or  gold  bullion  to 
India,  or  until  the  Government  of  India  shall  appropriate  and  set 
apart  in  India,  as  a  part  of  the  currency  reserve  under  Section  19. 
an  amount  of  coin  of  the  Government  of  India  equal  in  valae  to 
such  notes ; 

(2)  gold  coin  or  gold  bullion  so  remitted  shall  be  deemed  to  be  received, 

within  the  meaning  of  Section  19,  when  it  is  received  in  India  by 
the  Governor-General  in  Council ;  and 

(3)  gold  coin  or  gold  bullion  so  retained  shall,  until  its   arrival  in   India, 

be  distinguished  from  other  gold  coin  or  gold  bullion  in  the 
abstract  account  published  under  Section  27.'* 
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(Passed  on  the  4>th  February  1898). 

ACT  No.  Ill  of  1898. 

An  Act  to  provide  for  the  segregation   and   medical  treatment  of 
pauper  lepers  and  the  control  of  lepers  following  certain  callings. 

Whereas  it  is  expedient  to  provide  for  the  segregation  and  medical 
treatment  of  paaper  lepers  and  the  control  of  lepers  foUowinpf  certain  callings  ; 
It  is  hereby  enacted  as  follows:— 

I.     (1)  This  Act  may  be  called   the   Lepers    Act, 
Title,    extent   and   com-      IQOO; 
raencement.  '^^^  j^  extends    to  the   whole   of   British    India, 

inclusive  of  Upper  Burma,  British  Baluchistan,  the   Santal    Pargauas   and   the 
Pargana  of  Spiti ;  but 

(3)  It  shall  not  come  into  force  in  any  part  thereof  until  the  Local  Gov- 
ernment, as  hereinafter  provided,  has  declared  it  applicable  thereto. 

(4)  The  Local  Government  may,  by  notification  in  the  official  gazette, 
apply  this  Act  or  any  part  thereof  to  the  whole  or  any  portion  of  the  territories 
for  the  time  being  under  its  administration,  and  may  in  like  manner  amend  or 
cancel  any  such  notification. 

^  ^  .  .  2.  In  this  Act,  unless  there  is  anything  repugnant 

Definitions.  -^  ^y^^  ^^^^^^^  ^^  context,- 

(1)  "  leper  "  means  any  person  suffering  from  any  variety  of  leprosy  in 
whom  the  process  of  ulceration  has  commenced  : 

(2)  "  pauper  leper  '*  means  a  leper— 

(^a)  who  publicly  solicits  alms  or  exposes  or  exhibits  any  sores,  wounds, 
bodily  ailment  or  deformity  with  the  object  of  exciting  charity  or 
of  obtaining  alms,  or 

(b)  who  is  at  large  without  any  ostensible  means  of  subsistence ; 

(3)  **  leper  asylum  "  means  a  leper  asylum  appointed  under  Section  3  ; 

(4)  "  Board  "  means  a  Board  constituted  under  Section  5 ;   and 

(5)  "  District  Magistrate  "   includes  a  Chief  Presidency  Magistrate. 

3.  The  Local    Government   may,   by   notification   in   the  official   gazette, 
Appointmeot    of    leper     appoint  any  place  to  be  a  leper  asylum  for  the  purposes 

asylums  by  Local  Govern-  of  this  Act  and  specify  the  local  areas  from  which 
™®nt.  lepers  may  be  sent  to  such   asylum,    and   may,  in   like 

manner,  alter  or  cancel  any  such  notification. 

4.  Subject  to  any  rules  which  may  be  made  under  Section    16,   the  Local 
Appointment  of  Inspect.     Government  may  appoint  any   Medical    Officer  of  the 

ore  of  Lepera  and  Super-  Government  or  other  qualified  medical  man  to  be  an 
inten dents  of  Asylnms.  Inspector  of  Lepers   and   any   person  to  be  a  Superin- 

tendent of  a  Leper  Asylum,  with  such  establishment  as  may,  in  its  opinion,  be 
necessary,  and  every  Inspector  or  Superintendent  so  appointed  shall  be  deemed 
to  be  a  public  servant. 

5.  The  Local  Government  shall  constitute  for  every  leper  asylum  appoint- 

ed under  Section  3  a  Board  consisting  of  not  less  than 
Constitution  of  Board.        ^^^^^  members,  one  of  whom  at  least  shall  be  a  Medical 
Oflficer  of  the  Government. 
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6.     (I)  Within  anj  local  area  which   has  been  specified   under  Section  3 

...  ,  any   police-oflficer  may   aiTest   without  a  warrant  any 

Arrest  of  pauper  lepers.  t  i.i.-i.-r  i 

^    '^       '^  person  who  appears  to  him  to  be  a  pauper  leper. 

(2)  Such  police-officer  shall  forthwith  take  or  send  the  person  so  arrested 
to  the  nearest  convenient  police-station. 

7.  Every  person  broupjht  to  a  police-station  under 
b  ^r^^  a™8ted  how  to  tihe  last  foregoing  section  shall,  without  unnecessair 
be  dea    wi    .  delay,  be  taken  before  an  Inspector  of  Lepers,  who,—  ' 

(a)  if  he  finds  that  such  person  is  not  a  leper  within  the  meaning  of 
Section  2,  shall  give  him  a  certificate  in  Form  A  set  forth  in  the 
schedule,  whereupon  such  person  shall  be  forthwith  released  from 
arrest ; 

(6)  if  he  finds  that  such  person  is  a  leper  within  the  meaning  of  Section 
2,  shall  give  to  the  police-officer,  in  whose  custody  the  leper  is,  a 
certificate  in  Form  B  set  forth  in  the  schedule,  whereupon  the  leper 
shall,  without  unnecessary  delay,  be  taken  before  a  Magistrate 
having  jurisdiction  under  this  Act. 

8.     (1)  If  it  appears  to  any    Presidency   Magistrate  or   Magistrate  of  the 
first  class  or  to  any  other  Magistrate  authorised  in  this 
Procedure   with   regard     behalf  by  the  Local  Government,    upon   the  certificate 
to  pauper  lepers.  j^  p^^^  g  ^^^  ^^^^^  .^    ^^^  schedule,   that  any  person 

is  a  leper,  and  if  it  further  appears  to  the  Magistrate  that  the  person  is  a 
pauper  leper,  he  may,  after  recording  the  evidence  on  the  above-mentioned 
points,  and  his  order  thereon,  send  the  pauper  leper  in  charge  of  a  police-officer, 
together  with  an  order  in  Form  C  set  forth  in  the  schedule,  to  a  leper  asylum, 
where  such  leper  shall  be  detained  until  discharged  by  order  of  the  Bocurd  or 
the  District  Magistrate : 

Provided  that,  if  the  person  denies  the  allegation  of  leprosy,  the  Magistrate 
shall  call  and  examine  the  Inspector  of  Lepers,  and  shall  take  such  farther 
evidence  as  may  be  necessary  to  support  or  to  rebut  the  allegation  that  the 
person  is  a  leper,  and  may  for  this  purpose  adjourn  the  enquiry  from  time  to 
time,  remanding  the  person  for  observation  or  for  other  reason  to  such  place 
as  may  be  convenient,  or  admitting  him  to  bail : 

Provided  also  that  if  any  friend  or  relative  of  any  person  found  to  be  a 
pauper  leper  shall  undertake  in  writing  to  the  satisfaction  of  the  Magistrate 
that  such  pauper  leper  shall  be  properly  taken  care  of  and  shall  be  prevented 
from  publicly  begging  in  any  area  specified  under  Section  3,  the  Magistrate, 
instead  of  sending  the  leper  to  an  asylum,  may  make  the  leper  over  to  the  care 
of  such  friend  or  relative,  requiring  him,  if  he  thinks  fit,  to  enter  into  a  bond 
with  one  or  more  sureties,  to  which  the  provisions  of  Section  614  of  the  Cod© 
of  Criminal  Procedure,  X  of  1882,  shall  be  applicable. 

(2)  If  the  Magistrate  finds  that  such  person  is  not  a  leper,  or  that,  if  a 
leper,  he  is  not  a  pauper  leper,  he  shall  forthwith  discharge  him. 

Power  to  prohibit  lepers  ^-  W  '^^®  I^o^al  Government  may,  by  notification 

from     following     certain  in    the    official    gazette,    order  that    no   leper    shall, 

trades  and  doing  certain  within  any  area  specified  under  Section  3,— 
aotfl. 

(a)  personally  prepare  for  sale  or  sell  any  article  of  food  or  drink  or  any 
drugs  or  clothing  intended  for  human  use  ;  or 

(h)  bathe,  wash  clothes  or   take  water  from   any  public  weU   or  tank 
debarred  by  any  municipal  or  local  bye-law  from-nse  by  lepers ;  cr 
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(c)  drive,  condact  or  ride  in  any  public   carriage  plying  for  hire  other 

than  a  railway  carriage  ;  or 

(d)  exercise   apy  trade  or  calling   which  may,  by  sach   notification,   be 

prohibited  to  lepers. 

(2)  Any  such  notification  may  comprise  all  or  any  of  the  above  prohibi- 
tions. 

(3)  Whoever  disobeys  any  order  made  purauant  to  the  powers  conferred 
by  this  section  shall  be  punishable  with  fine  which  may  extend  to  twenty 
rupees : 

Provided  that,  when  any  person  is  accused  of  an  ofEence  under  this  section, 
the  Magistrate  before  whom  he  is  accused  shall  cause  him  to  be  examined  by 
an  Inspector  of  Lepers,  and  shall  not  proceed  with  the  case  unless  such  Inspect- 
or furnishes  a  certificate,  in  Form  B  set  forth  in  the  schedule,  in  respect  of  such 
person. 

10.  (1)  Whenever  any  leper  who  has  been  convicted  of  an  offence  punish- 

able under  the  last  foregoing  section  is  again  convicted 
Conviction  after  previous     ^f  ^ny  offence  punishable  under  that  section,  the  IMligis- 
convicuoo.  ^i^^g   m&j,  in   addition  to,  or  in  lieu   of,   any  punish- 

ment to  which  such  leper  may  be  liable,  require  him  to  enter  into  a  bond,  with 
one  or  more  sureties,  binding  him  to  depart  forthwith  from  the  local  area 
specified  under  Section  3  in  which  he  is  and  not  to  enter  that  or  any  other  local 
area  so  specified  until  an  Inspector  of  Lepers  shall  have  given  him  a  certificate 
in  Form  A  set  forth  in  the  schedule. 

(2)  If  any  such  leper  fails  to  furnish  any  security  required  under  sub- 
section (1),  the  Magistrate  may  send  him  in  charge  of  a  police-officer,  with  an  order 
in  Form  D  set  forth  in  the  schedule,  to  a  leper  asylum,  where  such  leper 
shall  be  detained  until  discharged  by  order  of  the  Board  or  the  District  Mairis- 
trate.  ^ 

(3)  The  powers  conferred  by  this  section  shall  only  be  exercised  by  a 
Presidency  Magistrate  or  Magistrate  of  the  first  class. 

11.  Any  person  who,  within  any  area  specified  under  Section  3,  know- 
Penalty  on  person  employ-     ^g]y  employs   a  leper   in  any  trade  or  calling  pro- 

ing  lepers  in  prohibited  hibited  by  order  under  Section  9  shall  be  punishable 
trade.  with  fine  which  may  extend  to  fifty  rupees  : 

Provided  that  the  alleged  leper  shall  be  produced  before  the  Magistrate 
and  the  Magistrate  shall  cause  him  to  be  examined  by  an  Inspector  of  Lepers' 
and  shall  not  proceed  with  the  case  unless  such  Inspector  furnishes  a  certificate 
in  Form  B  set  forth  in  the  schedule  in  respect  of  such  alleged  leper. 

12.  Whoever,  having  been  sent  to  a  leper  asylum  under  an  order  of  a 
Re^irreet     of     escaped    Magistrate  in  Form  C  or  Form   D  set  forth   in  the 

lepers.  schedule,  escapes  from,  or  leaves,  the  asylum  without 

the  permission  in  writing  of  the  Superintendent  there- 
of,  may  be  arrested  by  any  police-officer  without  a  warrant,  and  upon  arrest  shall 
bo  forthwith  taken  back  to  the  leper  asylum. 

13.  Two  or  more  members  of  the  Board,  one  of  whom  shall  be  the  Medical 

In«>ectionby  Board.  ^®^^^'  ?^*"'  ?°^  *^^®*«^  ^°  7^^^   ^^^^  months,  to- 

^  "^  gether  inspect  tho  leper  asylum  for  which  they  are 

cODstitnted,  and  see  and  examine  (a)  every  leper  therein  admitted  since  the  last 
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inspection,  together  with  the  order  for  his  admission,  and  (6),  as  far  as  oircom- 
stances  will  permit,  every  other  leper  therein,  and  shall  enter  in  a  book  to  be 
kept  for  the  purpose  any  remarks  which  they  may  deem  proper  in  re^rd  to  the 
management  and  condition  of  the  asylum  and  the  lepers  therein. 

14.  Any  two  members  of  the  Board,   one  of  whom  shall    be  the  Medical 

Order  of  discharge    by     2®^^^'™^/^^^    ^^^  ^/ /"{    ''''^7- '""J^^^^^L™ 
fiog^.  Form  E  set  forth  m  the  schedule  and  signed  by  them, 

direct  the  discharge  from  the  leper  asylum  of  any  leper 

detained  therein  under  the  provisions  of  this  Act. 

15.  Any  person,  other  than  a  pauper  leper,  in  respect  of  whom  an  Inspect 
ADDealB.  ^^  Lepers  has  issued  a  certificate,  in  Form  B  set  forth 

in  the  schedule,  declaring  him  to  be  a  leper,  or  has 
refused  to  issue  a  certificate  in  Form  A  set  forth  in  the  schedule,  may  appeal 
against  the  issue  or  refusal  of  any  such  certificate  to  such  officer  as  may  be 
appointed  by  the  Local  Oovernment  in  this  behalf,  and  the  decision  of  such 
officer  shall  be  final. 

16.     The  Local  Government  may,   by   notification 
Power    of     the    L(x»l     ^^     ^^^    ^^^j^j     gazette,    make    rules    generally    for 
Goyemment      to       mase         _•  j..!.  ^j.v-aa  •»•        ^-*: 

j^lgg  carrying  out  the   purposes  of    this  Act,    ana  m  parti- 

cular— 

(a)  for  the  guidance  of  all  or  any  of  the  officers  discharging  any  dutj 
under  this  Act ;  and 

(&)  for  the  management  of,  and  the  maintenance  of  discipline  in,  a  leper 
asylum. 

Power  to   local  authori-  17.     Notwithstanding  any  thing  in  any  enactment 

ties  to  expend  fnnda  and  with  respect  to   the   purposes   to   which   the   funds  or 

appropriate   property     to  other  property  of  a  local  authority  may  be  applied,  any 

aaylums.  '  local  authority  may— 

(a)  establish  or  maintain,  or  establish  and  maintain,  or  contribute  to- 
wards the  cost  of  the  establishment  or  maintenance  or  the 
establishment  and  maintenance  of ,  a  leper  asylum  either  within 
or  without  the  local  limits  of  such  local  authoiity  ; 

(6)  with  the  previous  sanction  of  the  Local  Government  and  subject  to 
such  conditions  as  that  Government  may  prescribe,  appropriateanj 
immovable  property  vested  in  or  under  the  control  of,  such  body, 
as  a  site  for,  or  for  use  as,  a  leper  asylum. 

18.  No  suit,  prosecution  or  other  legal   proceeding  shall  lie  against  any 

officer  or  person  in  respect  of  anything  in  good  faitn 
JS1^% -d- A°"    done  or  intended  to  be  done  under,  or  in  pursuance  of. 
^  the  provisions  of  this  Act. 

19.  When  any  part  of  this  Act  has  been  applied   under  sub-section  (4)  of 
'  T .    .        .      Section  1  to  the  whole  or  any  portion  of  the  territories 

G^Zr  ^f  b:SS^  administered  by  the  Lieutenant-Governor  of  Ben«i 
notify  cessation  of  Bengal  the  Lieutenant-Governor  may,  by  notification  in  w 
Act  V  of  1896  in  certain  official  gazette,  direct  that  the  whole  or  any  part  oi 
areas.  the  Lepers  Act,  Bengal  Act  V  of  1895,  shall,  e^cept^ 

regards  anything  done  or  any  offence  committed  or  any  fine  or  penalty  inonrred 
or  any  proceedings  commenced,  ceaso  to  have  effect  in  the  portion  of  the  said 
territories  to  which  this  Act  has  been  so  applied. 
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SCHEDULE. 

A. — Obetificatb. 

(Section  7). 

I,  the  undersigned  (here  enter  name  and  official  designation)  y  hereby  certify 
that  I  on  the  day  of  at 

personally  examined    (here    enter  name   of  perton 
examined)  and  that  the  said  is  not  a  leper  as  defined 

by  the  Lepers  Act,  1898. 

GKven  under  my  hand  this  day  of 

189    . 


(Signature), 
Inspector  of  Lepers, 


B. — Certificate. 

(Section  7). 

I,  the  undeTBignei  (here  entername  and  official  designation) ^  hereby  certify 
that  I  on  the  day  of  at 

personally  examined  (here  enter  name  of  leper)  ^  and 
that  the  said  is  a  leper  as  defined  by  the 

Lepers  Act,  1898,  and  that  I  have  formed  this  opinion  on  the  following  grounds, 
namely : — 

(Here  state  the  grounds). 

Given  under  my  hand  this  day  of 

189    . 

(Signature). 
Inspector  of  Lepers, 

C.— Warrant  of  Detention. 

(Section  S), 

To 

The  Supbrintendbnt  of  the  Leper  Asylom  at 

Whereas  it  has  been  made  to  appear  to  me  that  (name  and  description)  is  a 
pauper  leper  as  defined  in  the  Lepers  Act,  1898 : 

This  is  to  authorise  you,  the  said  Superintendent,  to  receive  the  said 

into  your  custody  together  with  this  order 

and  ^  safely  to  keep  in  the  said  asylum  until  ^shall  be  discharged   by  order 

her 

of  the  Board  or  the  District  Magistrate. 

Given  under  my  hand  and  the  seal  of  the  Court  this  day  of 

189    . 


0 


(Signature). 

Magistrate. 

Digitized  by  LjOOQ IC 


8  ACT  Ko.  IV  OF  1898.  [  lEicoiD 

D. — Warrant  of  Detention. 

(Section  10}. 
To 

The  Superintendkni  of  the  Leper  Asylum  at 

Whereas  (name  and  de9cript%on)  has  this  day  been  convicted  bj  me  of  an 
offence  punishable  under  Section  9  of  the  Lepers  Act,  1898,  and  'whereas  it  Bm 
been  proved  before  me  that  the  said  (name  and  description)  was  previouslj 
convicted  of  an  offence  punishable  under  the  same  section : 

This  is  to  authorise  you,  the  said  Superintendent,  to  receive  the  said 

into  your  custody  together  with  this  order 

and  her  safely  to  keep  in  the  said  asylum  until  ^  shall  be  discharged  by  order 

of  the  Board  or  the  District  Magistrate. 

Given  under  my  hand  and  the  seal  of  the  Court  this  day  of 

189    . 

(Signatwre), 

■  MagisbraU, 


B. — Order  of  Discharge  by  Board.* 

(Section  U), 

To 

The  Superintendent  of  the  Leper  Asylum  at 

Whereas  (name  and  description)  was  committed  to  your  custody  under  an 
order  dated  the  day  of  189 , 

and  there  have  appeared  to  us  sufficient  grounds  for  the  opinion  that  ^  can  be 
released  without  hazard  or  inconvenience  to  the  community  : 

This  is  to  authorise  and  require  yon  forthwith  to  discharge  the  said  (nam) 
from  your  custody. 

Given  under  our  hands  this  day  of 

189    . 

(Signatur$$) . 
Members  of  the  Asylum  Bcari, 


(Passed  on  the  ISth  February  1898). 

Act  No.  IV  op  1898- 

An  Act  to  amend  the  Indian  Penal  Code. 

Whereas  it  is  expedient  to  amend  the  Indian  Penal  Code  ;  It  is  hcwbj 
enacted  as  follows  :— 

ci.  ^    *n«    ^n^    ^nm  I-     (1)  This  Act  may  be  called  the  Indian  Penal 

men^meiit  Code  (XLV  of  1860)  Amendment  Act,  1898;  and 

(2)  It  shall  come  into  force  at  once. 

*  A  corresponding  form  may  be  usod  by  the  District  Magistrate  for  orden  of  H'mcktip 
Bsaed  under  Seoti6a  10  (2). 
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Snbsfcifcntion     of      new  2.     Section  4  of  the  Indian  Penal  Code,   30. V  ^^ 

flection  for  Section  4.  Act     1860,  is  hereby  repealed,   and  the  following  section   is 
XLV,  1860.  substituted  therefor,  namely  :— 

.  ^  ,  "4.    The  provisions  of  this  Code  apply  also  to  any 

EztenBion    of    Code    to       „  -j-f^^  v.« 

extra-territorial  offencea.        offence  committed  by— 

(1)  any  Native  Indian  subject  of  Her  Majesty  in  any  place  without  and 

beyond  British  India ; 

(2)  any  other  British  subject  within  the  territories  of  any  Native  Prinoe 

or  Chief  in  India ; 

(3)  any  servant  of  the  Queen,  whether  a  British  subject  or  not,  within 

the  territories  of  any  Native  Prinoe  or  Chief  in  India. 

Explanation,— In  this  section  the  word  *  offence  '  includes  every  act  com- 
mitted outside  British  India  which,  if  committed  in  British  India,  would  be 
punishable  under  this  Code. 

IlluBtration. 

(a)  A,  a  coolie,  who  is  a  Native  Indian  subject,  commits  a  murder  in  Uganda.  He  can 
be  tried  and  convicted  of  murder  in  any  place  in  British  India  in  which  he  may  be  found. 

(6)  B,  a  European  British  subject,  commits  a  murder  in  Kashmir.  He  can  be  tried  and 
oonvioted  of  morder  in  any  place  in  British  India  in  which  he  may  be  found. 

(c)  C,  a  foreigner  who  is  in  the  service  of  the  Punjab  Government,  commits  a  murder  in 
Jhind.  He  can  be  tried  and  convicted  of  murder  at  any  place  in  British  India  in  which  he 
nay  be  foond. 

(d)  D  a  British  subject  living  in  Indore,  instigates  E  to  commit  a  murder  in  Bomhay, 
D  18  guilty  of  abetting  murder." 

3.     After  Section  108  of  the  Indian  Penal  Code, 
l„toor,S'«oi°oaWdet    XLV  of  1860,  the  following  section  shall  be  added, 
namely : — 

"  108A.  A  person  abets  an  offence  within  the  meaning  of  this   Code  who 
in   British   India  abets   the    commission  of  any   act 
Abetment  in  British  In-     ^.^j^^j^^    j^n^     beyond    British    India     which    would 
dia  of  oifenoee  outside  it.      ^^^^.^^^^  ^^  offence  if  committed  in  British  India. 

IlluBtration, 

A  in  British  Jndia,  instigates  B,  a  foreigner  in  Goa,  to  commit  a  murder  in  Goa.  A  is 
guilty  of  abetting  murder." 

.    ^.  -     „__.  4.     Section  124A  of  the  Indian  Penal  Code,  XLV 

si^f^  "Action  12^,  Of  1860,  is  hereby  repealed,  and  the  following  sec 
Act  XLV,  1860.  tion  is  substituted  therefor,  namely  : — 

"  124A     Whoever  by  words,  either  spoken  or  written,  or  by  signs,    or  by 
visible  representation,  or  otherwise,  brings  or  attempts 
Sedition.  ^  bring  into  hatred  or  contempt,  or  excites  or  attempts 

to  excite  disaffection  towards  Her  Majesty  or  the  Government  established  by 
law  in  British  India,  shall  be  punished  with  transportation  for  life  or  any 
shorter  term,  to  which  fine  may  be  added  or  with  imprisonment  which  may 
extend  to  three  years,  to  which  fine  may  be  added,  or  with  fine. 
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Explanation  1.— The  expressioii  "  diBaffeotion  "  includes  dislojralty  and  all 
feelings  of  enmity. 

Explanatum  2. — Commente  expressing  disapprobation  of  the  measnres  of 
tlie  Government  with  a  view  to  obtain  their  alteration  by  lawful  means,  without 
exciting  or  attempting  to  excite  hatred,  contempt  or  disaffection,  do  not  consti- 
tnte  an  oifence  under  this  section. 

Explanation  3. — Comments  expressing  disapprobation  of  the  administratiTe 
or  other  action  of  the  Government  without  exciting  or  attempting  to  excite 
hatred,  contempt  or  disaffection  do  not  constitute  an  offence  under  this 
section." 

Addition  of  new  section  5.     After  Section  153  of  the  Indian  Penal  Code, 

after  Section  158,  Act  XLV,    XLY  of  1860,  the  following  section  shall  be  inserted, 
1860.  namely  :— 

*'  153 A.    Whoever  by  words,  either  spoken  or  written,  or  by  signs,  or  by 
Promotincp    enmity    be-     ^s^^^®    representAtions  or  otherwise,     promotes    or 
tween  classes.  attempts  to  promote  feelings  of  enmity  or  hatred  be- 

tween different  classes  of  Her  Majesty's  subjects  shtll 
be  punished  with  imprisonment  which  may  extend  to  two  years,  or  with  fine,  or 
with  both. 

Explanation, — It  does  not  amount  to  an  offence  within  the  meaning  of  this 
section  to  point  out  without  malicious  intention  and  with  an  honest  view  to 
their  removal,  matters  which  are  producing,  or  have  a  tendency  to  produce, 
feelings  of  enmity  or  hatred  between  different  classes  of  Her  Majesty's  subjects.*' 

Substitution  of  new  sec-  6-     Section  605  of  the  Indian  Penal  Code,  XLV 

tion  for  Section  505,  Act    of  1860,  is  hereby  repealed  and  the  following  section  is 
XLV,  1860.  substituted  therefor,  namely  : — 

Statements  condnoing  to  *1^^^-     Whoever  makes,  publishes  or  drcnlatcs 

pnbUo  mischief.  ^^7  statement,  rumour  or  report,— 

(a)  with  intent  to  cause,  or  which  is  likely  to  cause,  any  officer,  soldier 

or  sailor  in  the  Army  or  Navy  of  Her  Majesty  or  in  the  Bojal 
Indian  Marine  or  in  the  Imperial  Service  Troops  to  mutiny  or 
otherwise  disregard  or  fail  in  his  duty  as  such  ;  or 

(b)  with  intent  to  cause,  or  which  is  likely  to  cause,  fear  or  alarm  to 

the  public,  or  to  any  section  of  the  public,  whereby  any  penoa 
may  be  induced  to  commit  an  offence  against  the  State  or  against 
the  public  tranquillity  ;  or 

(c)  with  intent  to  incite,  or  which  is  likely  to  incite,   any  class  or  com- 

munity of  persons  to  commit  any  offence  against  any  other  dtfs 
or  community ; 

shall  be  punished  with  imprisonment  which  may  extend  to  two  years,  or  with 
fine,  or  with  both. 

Exception, — It  does  not  amount  to  an  offence,  within  the  meaning  of  thif 
section,  when  the  person  making,  publisLiiug  or  circulating  any  such  statement 
rumour  or  report  has  roasooable  grounds  for  believing  that  such  statement, 
rumour  or  report  is  true  and  makes  publishes  or  circulates  it  without  any  sod 
intent  as  aforesaid." 
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(Pamd  on  the  22nd  March  1898). 

ACT  No,  V  OP  1898. 
The  Criminal  Procedure  Code,  1898. 


CONTENTS. 
Part  I. — Preliminary. 


CHAPTER  I. 

SiGTIONS. 

1.  Short  title. 
Commencement. 
Extent. 

2.  Repeal  of  enactments. 

Notifications,  &c.,  ander  repealed  Acts. 

Pending  cases. 

3«    References  to  Code  of  Criminal  Procedure  and  other  repealed  enact* 
ments. 

Expressions  in  former  Acts. 

4.  Definitions. 

Words  referring  to  Acts. 

Words  to  have  same  meaning  as  in  Indian  Penal  Code. 

5.  Trial  of  offences  under  Penal  Code. 
Trial  of  offences  against  other  laws. 

Part  IL'^Oonstitution  and  potoen  of  Criminal  Oonrts  and  Olpcet. 
CHAPTER  II. 

Of  the  CONfiTITTITION  OF  CRIMINAL  COUETS  AND  OFFICES. 

A.^Olasies  of  Criminal  Oourt$, 

6.  Classes  of  Criminal  Courts. 

B. — Territorial  Divieions. 

7.  Sessions  divisions  and  districts. 
Power  to  alter  divisions  and  districts. 

Existing  divisions  and  districts  maintained  till  altered. 
Presidency-towns  to  be  deemed  districts. 

8.  Power  to  divide  districts  into  sabdivi.sions. 
Existing  subdivisions  maintained. 

O. — Courts  and  Ofieei  outnde  the  Presidency 'toufm, 

9.  Court  of  Session. 

10.  District  Magistrate. 

11.  Ofl^rs  temporarily  succeeding  to  vacancies  in  oiBce  of  District  Maeii* 

trate. 
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SiCTIOKS. 

12.  Snbordmate  Magistrates. 
Local  limits  of  their  jarisdiction. 

13.  Power  to  put  Magistrate  in  charge  of  sabdiyision. 
Delegation  of  powers  to  District  Magistrate. 

14.  Special  Magistrates. 

15.  Benches  of  Magistrates. 

Powers  exerciseable  by  Beach  in  absence  of  special  direction. 

16.  Power  to  frame  rules  for  guidance  of  Benches. 

17.  Subordination  of  Magistrates  and  Benches  to  District  Magistrate ; 
to  Subdivisional  Magistrate. 

Subordination  of  Assistant  Sessions  Judges  to  Sessions  Judge. 
D, — Oourta  of  Preiidency  MagUtrates. 

18.  Appointment  of  Presidency  Magistrates. 

19.  Benches. 

20.  Local  limits  of  jurisdiction. 

21.  Chief  Presidency  Magistrate. 

E, — Justices  of  the  Peace, 

22.  Justices  of  the  Peace  for  the  mufassal. 

23.  Justices  of  the  Peace  for  the  presidency-towns. 

24.  Present  Justices  of  the  Peace. 

25.  Ex-offioio  Justices  of  the  Peace. 

F. — Suspension  and  Removal. 

26.  Suspension  and  removal  of  Judges  and  Magistrates. 

27.  Suspension  and  removal  of  Justices  of  the  Peace. 


CHAPTER  III. 

PowBRs  OP  Courts. 

A. — Description  of  Offences  cognizable  by  each  Oourt. 

28.  Offences  under  Penal  Code. 

29.  Offences  under  other  laws. 

30.  Offences  not  punishable  with  death. 

B. — Sentences  xohich  may  be  passed  by  Courts  of  various  classes. 

31.  Sentences  which  High  Courts  and  Sessions  Judges  may  pass. 

32.  Sentences  which  Magistrates  may  pass. 

33.  Power  of  Magistrates  to  sentence  to  imprisonment  in  default  of  fine. 
Proviso  as  to  certain  cases. 

34.  Higher  powers  of  certain  District  Magistrates. 

35.  Sentence  in  cases  of  conviction  of  several  offences  at  one  trial. 
Maximum  term  of  punishment. 

O.'^Ordinary  and  Additional  Powers, 

36.  Ordinary  powers  of  Magistrates. 
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37.  Additional  powers  conferable  on  Magistrates. 

38.  Control  of  District  Magistrate's  investing  power. 

V, — Oonferment^  Continuance  and  Oancellation  of  Powers. 

39.  Mode  of  conferring  powers. 

40.  Continnance  of  powers  of  officers  transferred. 

41.  Powers  may  be  cancelled. 


Part  III — Qeneral  Provisions. 


CHAPTER  IV. 
Or  Aid  and  Information  to  the  Magistrates,  thb  Police  and  Persons  making 

Arrests. 

42.  Pablio  when  to  assist  Magistrates  and  police. 

43.  Aid  to  person,  other  than  police-officer,  execating  warrant. 

44.  Pablio  to  give  information  of  certain  offences. 

45.  Village-headmen,  acconntants,  landholders  and  others  bormd  to  report 

certain  matters. 

Appointment  of  village-headmen  by  District  Magistrate  in  certain 
cases  for  purposes  of  this  section. 

CHAPTER  V. 
Of  Arrests,  Escape  and  Re-taking. 
A, — Arrest  generally. 

46.  Arrest  how  made. 
Resisting  endeavonr  to  arrest. 

47.  Search  of  place  entered  by  persona  sought  to  be  arrested. 

48.  Procednre  where  ingress  not  obtainable. 
Breaking  open  eanana. 

49.  Power  to  break  open  doors  and  windows  for  purposes  of  liberation. 

50.  No  nnnecessary  restraint. 

51.  Search  of  arrested  persons. 

52.  Mode  of  searching  women. 

53.  Power  to  seize  offensive  weapons. 

B, — Arrest  without  Warrant, 

54.  When  police  may  arrest  without  warrant. 

55.  Arrest  of  vagabonds,  habitaal  robbers,  &c, 

56.  Procednre  when  police-officer  depates  sabordinate  to  arrest  withoat 

warrant. 

57.  Refnsal  to  give  namo  and  residence. 

58.  Pursuit  of  offenders  into  other  jurisdiction. 

59.  Arrest  by  private  persons. 
Procednre  on  such  arrest. 
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60.  Person  arrested  to  be  taken  before  Magistrate  or  officer  in  charge  of 

police-station. 

61.  Person  arrested  not  to  be  detained  more  than  twenty-fonr  hoars. 

62.  Police  to  report  apprehensions. 

63.  Discharge  of  person  apprehended. 

64.  Offence  committed  in  Magistrate's  presence. 

65.  Arrest  by,  or  in  presence  of,  Magistrate. 
66*  Power  on  escape,  to  pnrsne  and  re-take. 

67.  Ptovisions  of  Sections  47, 48  and  49  to  apply  to  arrests  under  Section  66. 

CHAPTER  VI. 
Of  Pbog£8sis  to  compel  Appiababce. 

A. — Summons, 

68.  Form  of  summons. 
Summons  by  whom  served. 

69.  Summons  how  served. 
Signature  of  receipt  for  summons. 

70.  Service  when  person  summoned  cannot  be  found. 

71.  Procedure  when  service  cannot  be  effected  as  before  provided* 

72.  Service  on  servant  of  Oovernment  or  of  Railway  Company. 

73.  Service  of  summons  oatside  local  limits. 

74.  Proof  of  service  in  such  cases,  and  when  serving  officer  not  prsMni 

B, — Warrant  of  Arr$$t, 

75.  Form  of  warrant  of  arrest. 
Continuance  of  warrant  of  arrest. 

76.  Court  may  direct  security  to  be  taken. 
Recognizance  to  be  forwarded. 

77.  Warrants  to  whom  directed. 
Warrant  to  several  persons. 

78.  Warrant  may  be  directed  to  landholders,  J6C, 
79*    Warrant  directed  to  police-officer. 

80.  Notification  of  substance  of  warrant. 

81.  Person  arrested  to  be  brought  before  Court  without  delay. 

82.  Where  warrant  may  be  executed. 

83.  Warrant  forwarded  for  execution  outside  jurisdiction. 

84.  Warrant  directed  to  police-officer  for  execution  outside  jurisdiciioiL 

85.  Procedure  on  arrest  of  person  against  whom  warrant  issued. 

86.  Procedure  by  Magistrate  before  whom  person  arrested  is  brought. 

O.-^Proclamaiian  and  AUachmenL 

87.  Proclamation  for  person  absconding. 

88.  Attachment  of  property  of  person  absconding. 

89.  Restoration  of  attached  property. 
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D. — Other  rules  regarding  Processes. 
Sections. 

90     Issue  of  warrant  in  lien  of,  or  in  addition  to,  summons. 

91.  Power  to  take  bond  for  appearance. 

92.  Arrest  on  breach  of  bond  for  appearance. 

93.  Provisions  of  this  chapter  generally  applicable  to  sommonies  and 

warrant  of  arrest. 


CHAPTER  VII. 

Of  Processes  to  compel  the  Production  of  Documents  and  other  Mote- 
ABLE  Property,  and  for  the  Discovert  of  Persons  wrongfully  continued, 

A. — Summons  io produce, 

94.  Summons  to  produce  document  or  other  thing. 

95.  Procedure  as  to  letters  and  telegrams. 

B. — Search-warrants, 

96.  When  search-warrant  may  be  issued. 

97.  Power  to  restrict  warrant. 

98.  Search  of  house  suspected  to  contain  stolen  property,  forged  docu- 

ments, &c. 

99.  Disposal  of  things  found  in  search  beyond  jurisdiction. 

0, — Discovery  of  Persons  wrongfully  confined. 

100.  Search  for  persons  wrongfully  confined. 

D. — Qeneral  provisions  relating  to  Searches, 

101.  Direction,  <fec.,  of  search-warrants. 

102.  Persons  in  charge  of  closed  place  to  allow  search. 

103.  Search  to  be  made  in  presence  of  witnesses. 
Occupant  of  place  searched  may  attend. 

E, — MiKellaneous. 

104.  Power  to  impound  document,  <fcc.,  produced. 

105.  Magistrate  may  direct  search  in  his  presence. 


Part  IV.'^Prevention  of  offences. 

CHAPTER  VIII. 

Of  Security  for  keeping  the  Peace  and  for  Oood  Behatiour. 

A,^^Secur%ty  for  keeping  the  Peaee  on  Conviction, 

106.  Security  for  keeping  the  peace  on  conviction. 

B.'^Seewrity  for  keeping  the  Peace  in  other  Oases  and  Security  for  Oood  Behaviowr^ 

107.  Security  for  keeping  the  peace  in  other  cases. 

Procedure  of  Magistrate,  not  empowered  to  act  under  sub-section  (1). 

106.    Security  for  good  behaviour  from  persons  disseminating  seditious 
matter. 
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Sections. 

109.  SecTirity  for  good  behavionr  from  vagrants  and  suspected  persons. 

110.  Security  for  good  behavionr  from  habitnal  offenders. 

111.  Proviso  as  to  European  vagrants. 

112.  Order  to  be  made. 

lis.  Procedure  fn  respect  of  person  present  in  Court. 

114.  Summons  or  warrant  in  case  of  person  not  so  present. 

115.  Copy  of  order  under  Section  112  to  accompany  summons  or  wantmt. 
]  16.  Power  to  dispense  with  personal  attendance. 

117.     Inquiry  as  to  truth  of  information. 
'  118.     Order  to  give  security. 

119.  Discharge  of  person  informed  against. 

0. — Proceedings  in  all  Oaies  aubeequent  to  Ordw  iofumi$h  Seeuriiy. 

120.  Commencement  of  period  for  which  security  i^  required. 

121.  Contents  of  bond. 

122.  Power  to  reject  sureties. 

123.  Imprisonment  in  default  of  security.   * 

Proceedings  when  to  be  laid  before  High  Court  or  Court  of  Session. 
Kind  of  imprisonment. 

124.  Power  to  release  persons  imprisoned  for  failing  to  give  security. 

125.  Power  of  District  Magistrate  to  cancel  any  bond  for  keeping   the 

peace  or  good  behaviour. 

126.  Discharge  of  sureties. 

CHAPTER  IX. 
Unlawful  Assemblies. 

127.  Assembly  to  disperse  on  command  of  Magistrate  or  police-officer. 

128.  Use  of  civil  force  to  disperse. 

129.  Use  of  military  force. 

130.  Duty  of  officer  commanding  troops  required  by  Magistrate  to  disperse 

assem  oiy . 

131.  Power  of  commissioned  military  officers  to  disperse  assembly. 

132.  Protection  against  prosecution  for  acts  done  under  this  chapter. 

CHAPTER  X. 
Poblic  Nuisances. 

133.  Conditional  order  for  removal  of  nuisance. 

134.  Service  or  notification  of  order. 

135.  Person  to  whom  order  is  addressed  to  obey,  or  show  cause  or  dmm 

jury. 

136.  Consequence  of  his  failing  to  do  so. 

337.    Procedure  where  he  appears  to  show  cause. 
138.    Procedure  where  he  claims  jury.  ' 
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139.  Procedure  where  jury  finds  Magistrate's  order  to  be  reasonable. 

140.  Procedure  or  order  being  made  absolute. 
Consequences  of  disobedience  to  order. 

141.  Procedure  on  failure  to  appoint  jury  or  omission  to  return  verdict. 

142.  Injunction  pending  inquiry. 

143.  Magistrate  may  prohibit  repetition  or  continuance  of  public  nuisance. 

CHAPTER  XI. 

Temporary  Orders  in  Urgent  Cases  of  Nuisance  or  Apprehended  Danger. 

144.  Power  to  issue  order  absolute  at  once  in  urgent  cases  of  nuisance  or 

apprehended  danger. 


CHAPTER  XII. 

Disputes  as  to  Immoveable  Property. 

145.  Procedure  where  dispute  concerning  land,  <fcc.,  is  likely  to  cause 

breach  of  peace. 
Inquiry  as  to  possession. 
Party  in  possession  to  retain  possession  until  legally  evicted. 

146.  Power  to  attach  subject  of  dispute. 

147.  Disputes  concerning  easements,  &c, 

148.  Local  inquiry. 
Order  as  to  costs. 


CHAPTER  XIII. 

Preventive  Action  of  the  Police. 

149.  Police  to  prevent  cognizable  offences. 

150.  Information  of  design  to  commit  such  offences. 

151.  Arrest  to  prevent  such  offences. 

152.  Prevention  of  injury  to  public  property. 

153.  Inspection  of  weights  and  measures. 


Pari  V.'-Infarmation  to  ike  Police  and  their  potoen  io  inveitigaie. 
CHAPTER  XIV. 

154.  Information  in  cognizable  cases. 

155.  Information  in  non-cognizable  cases. 
Investigation  into  non-cognizable  cases. 

156.  Investigation  into  cognizable  cases. 

157.  Procedure  where  cognizable  offence  suspected  ; 

where  local  investigation  dispensed  with  ; 

where  police-officer  in  charge  sees  no  sufficient  ground  for  in- 
veatigati(Hi. 

158.  Reports  under  Section  157  how  submitted. 
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159.  Power  to  hold  investigafcion  or  preliminary  inquiry. 

160.  Police-officer's  power  to  require  attendance  of  witnesses. 

161.  Examination  of  witnesses  by  police. 

162.  Statements  to  police  not  to  be  signed  or  admitted  in  evidence. 

163.  No  indaoement  to  be  offered. 

164.  Power  to  record  statements  and  confessions. 

165.  Search  by  police-officer. 

166.  When  officer  in  charge  of  police-station  may  require  another  to  issue 

search-warrant. 

167.  Procedure  when  investigation  cannot  be  completed  in  twenty-four 

hours. 

168.  Report  of  investigation  by  subordinate  police-officer. 

169.  Release  of  accused  when  evidence  is  deficient. 

170.  Case  to  be  sent  to  Magistrate  when  evidence  is  sufficient. 

171.  Complainants  and  witnesses  not  to  be  required  to  accompany  police- 

officer. 

Complainants  and  witnesses  not  to  be  subjected  to  restraint. 
Recusant  complainant  or  witnesses  may  be  forwarded  in  custody. 

172.  Diary  of  proceedings  in  investigation. 

173.  Report  of  police-officer. 

174.  Police  to  inquire  and  report  on  suicide,  <&c. 

175.  Power  to  summon  persons. 

176.  Inquiry  by  Magistrate  into  oanse  of  death. 
Power  to  disinter  corpses. 


Tart  VL — Procesdingg  in  Pro$ecution$. 
CHAPTER  XV. 
Of  thk  JaaiSDiCTiON  op  thb  Cribiin.\l  Courts  in  Inquibigs  and  Trials. 
A. — Place  of  Inquiry  or  Trial. 

177.  Ordinary  place  of  inquiry  and  trial. 

178.  Power  to  order  cases  to  be  tried  in  different  sessions  divisions. 

179.  Accused  triable  in  district  where  act  is  done  or  where  consequence 

ensues. 

180.  Place  of  trial  where  act  is  offence  by  reason  of  relation  to  other 

offence. 

181.  Being  a  thug  or  belonging  to  a  gang  of  dacoits,  escape  from  custody, 

Jbc. 
Criminal  misappropriation  and  criminal  breach  of  trust. 
Stealing. 
Kidnapping  and  abduction. 

182.  Place  of  inquiry  or  trial  where  scene  of  offence  is  uncertain^  or  not 

in  one  district  only ;  or  where  offence  is  continuing  ;  or  consists  of 
several  acts, 

Digitized  by  VjOOQ IC 


Mabch  1898.  ]  ACT  No.  V  of  1898.  \Q 

SECnONS. 

183.  Offence  committed  on  a  jonrnoy. 

184.  Offences  against  Railway,  Telegraph,  Post  Office  and  Arms  Acts. 

185.  High  Conrt  to  decide,  in  case  of  donbt,  district  where  inqniry  or  trial 

shall  take  place. 

186.  Power  to  issue  sammons  or  warrant  for  offence  committed  beyond  loca^ 

jurisdiction. 
Magistrate's  procedure  on  arrest. 

187.  Procedure  where  warrant  issued  by  subordinate  Magistrate. 

188.  Liability  of  British  subjects  for  offences  committed  out  of  British 

lodia. 
Political  Agent  to  certify  fitness  of  inquiry  into  charge. 

189.  Power  to  direct  copies  of  depositions  and  exhibits  to  be  received  in 

evidence. 

B. — Gonditions  requisite  for  Initiation  of  proceedings, 

190.  Cognizance  of  offences  by  Magistrates. 

191.  Transfer  or  commitment  on  application  of  accused. 

192.  Transfer  of  cases  by  Magistrates. 

193.  Cognizance  of  offences  by  Courts  of  Session. 

194.  Cognizance  of  offences  by  High  Court. 
Informations  by  Advocate-General. 

196.  Prosecution  for  contempts  of  lawful  authority  of  public  servants. 
Prosecution  for  certain  offences  against  public  justice. 
Prosecution  for    certain  offences  relating  to    documents  given  in 

evidence. 
Nature  of  sanction  necessary. 
190.    Prosecution  for  offences  against  the  State. 

197.  Prosecution  of  Judges  and  public  servants. 
Power  of  Government  as  to  prosecution. 

1 98.  Prosecution  for  breach  of  contract,  defamation  and  offences  against 

marriage. 

199.  Prosecution  for  adultery  or  enticing  a  married  woman. 

CHAPTER  XVI. 
Of  Complaints  to  Migistrates. 

200.  Examination  of  complainant. 

201.  Procedare  by  Magistrate  not  competent  to  take  cognizance  of  the 

case. 

202.  Postponement  of  issue  of  process. 

203.  Dismissal  of  complaint. 

CHAPTER  XVII. 

Of  TflK  COHMBNCBMBNT  OE  P&OCEEDINQS  fiBFORE  MAGISTRATES. 

204.  Issue  of  process. 

205«    Magistrate  may  ^dispense  with  personal  attendance  of  accused. 
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CHAPTER  XVIII. 
Sections. 

Op  Ikquibt  into  gasbs  teiabiiE  bt  thb  Court  of  Ssssion  or  High  Court. 

206.  Power  to  commit  for  trial. 

207.  Procedure  in  inqairies  preparatory  to  commitment. 

208.  Taking  of  evidence  prod  need. 

Process  for  prodaction  of  further  evidence. 

209.  When  accused  person  to  be  discharged. 

210.  When  charge  is  to  be  framed. 

Charge  to  be  explained,  and  copy  famished,  to  accused. 

211.  List  of  witnesses  for  defence  on  trial. 
Farther  list. 

212.  Power  of  Magistrate  to  examine  sach  witnesses. 

213.  Order  of  commitment. 

214.  Person  charged  outside  presidency-towns  jointly  with   European 

British  subject. 

.     215.     Quashing  commitments  under  Section  213  or  214. 

216.  Summons  to  witnesses  for  defence  when  accused  is  committed. 
Refusal  to  summon  unnecessary  witness  unless  deposit  made. 

21 7.  Bond  of  complainants  and  witnesses. 

Detention  in  custody  in  case  of  refusal  to  attend  or  to  execute  bond. 

218.  Commitment  when  to  be  notiBed.  * 

Charge,  Ac,  to  be  forwarded  to  High  Court  or  Court  of  Session. 
English  translation  to  be  forwarded  to  High  Court. 

219.  Power  to  summon  supplementary  witnesses. 

220.  Custody  of  accused  pending  trial. 

CHAPTEE  XIX. 
Of  the  Charge. 
Form  of  Oharges. 

221.  Charge  to  state  offence. 

Specific  name  of  offence  sufficient  description. 

How  stated  where  offence  has  no  specific  name. 

What  implied  in  charge. 

Language  of  charge. 

Previous  conyiotion  when  to  be  set  out. 

222.  Particulars  as  to  time,  place  and  person. 

223.  When  manner  of  committing  offence  must  be  stated. 

224.  Words  in  charge  taken  in  sense  of  law  under  which  offence  is 

punishable. 

225.  Effect  of  errors. 

226.  Procedure  on  commitmnet  without  charge  or  with  imperfect  charge. 

227.  Court  may  alter  charge. 

228.  When  trial  may  proceed  immeditaely  after  alteration. 
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Sections. 

229.  When  new  trial  may  be  directed,  or  trial  suspended. 

230.  Stay  of  proceedings  if  prosecation  of  offence  in  altered  charge  require 

previons  sanction. 

231.  Recall  of  witnesses  when  charge  altered. 

232.  Effect  of  material  error. 

Joinder  of  Charges, 

233.  Separate  charges  for  distinct  offences. 

234.  Three  offences  of  same  kind  within  year  may  be  charged  together. 

235.  Trial  for  more  than  one  offence. 

Offence  falling  within  two  definitions. 

Acts  constituting  one  offence,  bnt    constitnting    when  combined  a 
different  offence. 

236.  Where  it  is  doubtful  what  offence  has  been  committed. 

237.  When  a  person  is  charged  with  one  offence,  he  can  be  oonyicted  of 

another. 

238.  When  offence  proved  included  in  offence  charged. 

239.  What  persons  may  be  charged  jointly. 

240.  Withdrawal  of  remaining  charges  on  conyiction  on  one  of  several 

charges. 


CHAPTER  XX. 

Of  the  Trial  of  Suhmons-casbs  bt  Magistrates. 

241.  Procedure  in  summons-cases. 

242.  Substance  of  accusation  to  be  stated. 

243.  Conviction  on  admission  of  truth  of  accusation. 

244.  Procedure  when  no  such  admission  is  made. 

245.  Acquittal. 
Sentence. 

246.  Finding  not  limited  by  complaint  or  summons. 

247.  Non-appearance  of  complainant. 
243.    Withdrawal  of  complaint. 

349.    Power  to  stop  proceedings  when  no  complainant. 

Frivolous  Accusations  in  Summons  and  Warranl-Cases. 
250.    Frivolous  or  vexatious  accusations. 


CHAPTER  XXI. 
Or  Tun  iBiAL  Of  Wasbakt-gasbs  bt  Maoistiutki. 

251.  Procedure  in  warrant-cases. 

252.  Evidence  for  prosecution. 

253.  Discharge  of  accused. 

254.  Charge  to  be  framed  when  offence  appears  proved. 

255.  Plea. 
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Sections. 

256.  Defence. 

257.  Process  for  compelling  production  of  evidence  at  instance  of  accused. 

258.  Acquittal. 
Conviction. 

259.  Absence  of  complainant. 


CHAPTER  XXII. 
Op  Summabt  Tbials. 
260.-    Power  to  try  summarily. 

261.  Power  to  invest  Bench  of  Magistrates  invested  with  less  power. 

262.  Procedure  for  summons  and  warrant-cases  applicable. 
Limit  of  imprisonment. 

263.  Record  in  cases  where  there  is  no  appeal. 

264.  Record  in  appealable  cases. 

265.  Language  of  record  and  judgment. 
Bench  may  be  authorised  to  employ  clerk. 


CHAPTER  XXIII. 

Of  Trials  before  High  Courts  and  Courts  of  Session. 

A . — Preliminary, 

266.  "  High  Court "  defined. 

267.  Trials  before  High  Court  to  be  by  jury. 

268.  Trials  before  Court  of  Session  to  be  by  jury  or  with  assessors. 

269.  Local  Government  may  order  trials  before  Court  of  Session  to  be  b j 

jury. 

270.  Trial  before  Court  of  Session  to  be  conducted  by  Public  Prosecntor. 

B.^^Oommeneement  of  Proceedingi. 

271.  Commencement  of  trial . 
Plea  of  guilty. 

272.  Refusal  to  plead  or  claim  to  be  tried. 

Trial  by  same  jury  or  assessors  of  sevei-al  offenders  in  succession. 

273.  Entry  on  sustainable  charges. 
Eftect  of  entry. 

0. — Choosing  a  Jury. 

274.  Number  of  jury. 

275.  Jury  for  trial  of  persons  not  Europeans  or  Americans  before  Court 

of  Session. 

276.  Jurors  to  be  chosen  by  lot. 
Existing  practice  maintained ; 

persons  not  summoned  when  eligible ; 
trials  before  special  jurors. 
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Sbctions. 

277.  Names  of  jurors  to  be  called. 
Objection  to  jurors. 
Objectiou  without  grounds  stated, 

278.  Grounds  of  objection. 

279.  Decision  of  objection. 

Supply  of  place  oE  juror  against  whom  objec!,iou  allowed. 

280.  Foreman  of  jury. 

281.  Swearing  of  jurors. 

282.  Procedure  when  juror  ceases  to  attend,  &c. 

283.  Discharge  of  jury  in  case  of  sickness  of  prisoner. 

D,*^  Choosing  Asseisors. 

284.  Assessors  how  chosen. 

285.  Procedure  when  assessor  is  unable  to  attend. 

E. — Trial  to  Close  of  Oases  for  Prosecution  and  Defence. 

286.  Opening  case  for  prosecution. 
Examination  of  witnesses. 

287.  Examination  of  accused  before  Magistrate  to  be  evidence. 

288.  Evidence  given  at  preliminary  inquiry  admissible. 

289.  Procedure  after  examination  of  witnesses  for  prosecution. 

290.  Defence. 

291.'  Right  of  accused  as  to  examination  and  summoning  of  witnesses. 

292.  Prosecutor's  right  of  reply. 

298.  View  by  jury  or  assessors. 

29-t.  When  juror  or  assessor  may  be  examined. 

295.  Jury  or  assessors  to  attend  at  adjourned  sittinty. 

296.  Locking  up  jury. 

F. — Conclusion  of  Trial  in  Cases  tried  by  Jury, 

297.  Charge  to  jury. 

298.  Duty  of  Judge. 

299.  Duty  of  jury. 

300.  Retirement  to  consider. 

301.  Delivery  of  verdict. 

302.  Procedure  where  jury  differ. 

303.  Verdict  to  be  given  on  each  charge. 
Judge  may  question  jury. 
Questions  and  answers  to  be  recorded. 

304.  Amending  verdict. 

305.  Verdict  in  High  Court  when  to  prevail. 
Discharge  of  jury  in  other  cases. 

306.  Verdict  in  Court  of  Session  when  to  prevail. 

307*    Prooedure  where  Sessions  Judge  disagrees  with  Yordiot. 
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0. — Be-trial  of  Accused  after  Ducharge  of  Jury. 
Skctioks. 

308.  Re-trial  of  accused  after  discharge  of  jury. 

5. — Conclusion  of  Trial  in  Gases  tried  with  Assessors, 

309.  Delivery  of  opinions  of  assessors. 
Judgment. 

J. — Procedure  in  Case  of  previous  Conviction. 

310.  Procedure  in  case  of  previous  conviction. 

311.  When  evidence  of  previous  conviction  may  be  given. 

J.^List  of  Jurors  for  High  Courts  and  summoning  Jurors  for  that  CourL 

312.  Number  of  special  jurors. 

313.  Lists  of  common  and  special  jurors. 
Discretion  of  oflBcer  preparing  lists. 

314.  Publication  of  lists,  preliminary  and  revised. 

315.  Number  of  jurors  to  be  summoned  in  presidency-towns. 
Supplementary  summons. 

316.  Summoning  jurors  outside  the  presidency-towns. 

317.  Military  jurors. 

318.  Failure  of  jurors  to  attend. 

K. — List  of  Jurors  and  Assessors  for  Court  of  Session,   and  summoning  Jurors  and 

Assessors  for  that  Court. 

319.  Liability  to  serve  as  jurors  or  assessors. 

320.  Exemption. 

321.  List  of  jurors  and  assessors. 

322.  Publication  of  list. 

323.  Objections  to  list. 

324.  Revision  of  list. 
Annual  revision  of  list. 

325.  Preparation  of  list  of  special  jurors. 

326.  District  Magistrate  to  summon  jurors  and  assessors. 

327.  Power  to  summon  another  set  of  jurors  or  assessors. 

328.  Form  and  contents  of  summons* 

329.  When  Government  or  Railway  servant  may  be  excused. 

330.  Court  may  excuse  attendance  of  juror  or  assessor. 

Court  may  relieve  special  jurors  from  liability  to  servo  again  •> 
jurors  for  twelve  months. 

331.  List  of  jurors  and  assessors  attending. 

332.  Penalty  for  non-attendance  of  juror  or  assessor. 

L, — Special  Provisions  for  Eigh  Courts, 

333.  Power  of  Advocate-Qeneral  to  stay  prosecution. 

334.  Time  of  holding  sittings. 

335.  Place  of  holding  sittings. 
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Notice  of  sittings. 
336.     Place  of  trial  of  European  British  subjects. 


CHAPTER  XXIV. 

General  Provisions  as  to  Inquiries  and  Trials. 

337.  Tender  of  pardon  to  accomplice. 

338.  Power  to  direct  tender  of  pardon. 

i^39.  Commitment  of  person  to  whom  pardon  has  been  tendered. 

340.  Right  of  accused  to  be  defended. 

341.  Procedure  where  accused  does  not  understand  proceedings. 

342.  Power  to  examine  the  accused. 

343.  No  influence  to  be  used  to  induce  disclosures. 

344.  Power  to  postpone  or  adjourn  proceedings. 
Remand. 

Reasonable  cause  for  remand. 

345.  Compounding  offences. 

346.  Procedure  of  Provincial  Magistrate  in  cases  which  he  cannot  dispose 

of. 

347.  Procedure  when,  after  commencement  of  inquiry  or  trial,  Magistrate 

finds  case  should  be  committed. 

348.  Trial  of  persons  previously  convicted  of  offences  against  coinage, 

stamp-law  or  property. 

349.  PriKsedure  when  Magistrate  cannot  pass  sentence  suflBciently  severe. 

350.  Conviction  or    commitment     on   evidence  partly  recorded   by  one 

Magistrate  and  partly  by  ,another. 

.351.     Detention  of  offenders  attending  Court. 
352.     Courts  to  be  open. 


CHAPTER  XXV. 
Op  the  Mode  or  Taking  and  Recordikc.  Evidexcf:  in  Inqhiries  and  Trials. 

353.  Evidence  to  be  taken  in  presonee  of  accused . 

354.  Manner  of  recording  evidence  outside  presidency- towns. 

355.  Record  in  summons-cases,  and  in   trials  of  certain   offences  by    first 

and  second  class  Magistrates. 

356.  Record  in  other  cases  outside  presidency-towns. 

Evidence  given  in  English. 

Memorandum  when  evidence   not   taken  down  by  the  Magistrate  or 
Judge  himself. 

357.  Language  of  record  of  evidence* 

358.  Option  to  Magistrate  in  cases  under  Section  355. 

359.  Mode  of  recording  evidence  under  Section  356  or  Section  357. 

360.  Procedure  in  regard  to  such  evidence  when  completed. 

361.  Interpretation  of  evidence  to  accused  or  his  {deader, 
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Sections. 

362.  Record  of  evidence  in  Presidency  Magistrates'  Conrtg. 

363.  Remarks  respecting  demeanour  of  witness. 

364.  Examination  of  accused  how  recorded. 

365.  Record  of  evidence  in  High  Court. 

CHAPTER  XXVI. 
Op  the  Judgment. 

366.  Mode  of  delivering  judgment. 

367.  Language  of  judgment. 
Contents  of  judgment. 
Judgment  in  alternative. 

368.  Sentence  of  death. 
Sentence  of  transportation. 

369.  Court  not  to  alter  judgment. 

370.  Presidency  Magistrate's  judgment. 

371.  Judgment  to  be  explained  and  copy  given  to  accused. 
Case  of  person  sentenced  to  death. 

372.  Judgment  when  to  be  translated. 

373.  Court  of  Session  to  send  copy  of   finding  and   sentence  to  District 

Magistrate. 


CHAPTER  XXVII. 
Of  the  SiTRMissTON  OF.  Sentences  for  Confirmation. 
374.     Sentence  of  death  to  be  submitted  by  Court  of  Session. 

''V7o.     Power  to  direct  farther  inquiry  to  be  made  or  additional  evidence  to 
be  taken. 

376.  Power  of  High  Court  to  confirm  sentence  or  annual  conviction. 

377.  Confirmation  or  new  sentence  to  be  signed  by  two  Judges. 

378.  Procedure  in  case  of  difference  of  opinion. 

379.  Procedure  iu  cases  submitted  to  High  Court  for  confirmation. 

380.  Px'ocedure  in  cases  submitted  by  Magistrate  not   empowered  to  act 

under  Section  562. 


CHAPTER  XXVIII. 

Of  P]XECCT[0N. 

381.  Execution  of  order  passed  under  Section  376. 

382.  Postponement  of  capital  sentence  on  pregnant  woman. 

383.  Execution  of  sentences  of   transportation   or  imprisonment  in  other 

cases. 

384.  Direction  of  warrant  for  exeeution. 
31^5.     Warrant  with  whom  to  be  lodged. 

386.  Warrant  for  levy  of  fine. 

387.  Effect  of  such  warrant    . 
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388.  Saspension  of  exeoation  of  sentence  of  imprisonment. 

389.  Who  may  issae  warrant. 

390.  Execution  of  sentence  of  whipping  only. 

391.  Execution  of  sentence  of  whipping,  in  addition  to  imprisonment. 

392.  Mode  of  inflicting  punishment. 
Limit  of  number  of  stripes. 

393.  Not  to  be  executed  by  instalments. 
Exemptions. 

894.  Whipping  not  to  be  inflicted  if  offender  not  in  fit  state  of  health. 
Stay  of  execution. 

395.  Procedure  if  punishment  cannot  be  inflicted  under  Section  394. 

396.  Execution  of  sentences  on  escaped  convicts. 

397.  Sentence  on  offender  already  sentenced  for  another  offence. 

398.  Saving  as  to  Sections  896  and  397. 

399.  Confinement  of  youthful  offenders  in  reformatories. 

400.  Return  of  warrant  on  execution  of  sentence. 


CHAPTER  XXIX. 
Of  Suspensions,  Remissions  and  Commutations  of  Sentences. 

401.  Power  to  suspend  or  remit  sentences. 

402.  Power  to  commute  punishment. 


CHAPTER  XXX. 

Of  previous  Acquittals  or  Convictions. 
403.  Person  once  convicted  or  acquitted  not  to  be  tried  for  same  offence. 


Part  VII.^OJ  Appeal,  Refennce  and  Revision. 

CHAPTER  XXXI. 

Of  Appeals. 

404.  Unless  otherwise  provided,  no  appeal  to  lie. 

405.  Appeal  from  order   rejecting  application  for  restoration  of  attached 

property. 

406.  Appeal  from  order  requiring  security  for  good  behaviour. 

407.  Appeal  from  sentence  of  Magistrate  of  the  second  or  third  class. 
Transfer  of  appeals  to  first  class  Magistrate. 

408.  Appeal  from  sentence  of  Assistant  Sessions  Judge  or   Magistrate  of 

the  first  class. 

409.  Appeals  to  Court  of  Session  how  heard. 

410.  Appeal  from  sentence  of  Court  of  Se.s8ion. 

411.  Appeal  from  sentence  of  Presidency  Magistrate 

412.  No  appeal  in  certain  cases  when  accused  pleads  guilty. 

413.  No  appeal  in  petty  cases. 
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414.  No  appeal  from  certain  Bammary  convictions. 

415.  Proviso  to  Sections  413  and  414. 

416.  Saving  of  sentences  on  Eoropean  British  subjects. 

417.  Appeal  on  behalf  of  Government  in  case  of  acquittal. 

418.  Appeal  on  what  matters  admissible. 

419.  Petition  of  appeal. 

420.  Procedure  when  appellant  in  jail. 

421.  Summary  dismissal  of  appeal. 

422.  Notice  of  appeal. 

423.  Powers  of  Appellate  Court  in  disposing  of  appeal. 

424.  Judgments  of  subordinate  Appellate  Courts. 

425.  Order  by  High  Court  on  appeal  to  be  certified  to  lower  Court. 

426.  Suspension  of  sentence  pending  appeal.     Release  of  appellant  on  btil. 

427.  Arrest  of  accused  in  appeal  from  acqnitf  al. 

428.  Appellate  Court  may  take  further  evidence  or  direct  it  tx)  be  takeo. 

429.  Procedure  where  Judges  of  Court  of  Appeal  are  equally  divided. 

430.  Finality  of  orders  on  appeal. 

431.  Abatement  of  appeals. 


CHAPTER  XXXII. 
Of  Rbfebenck  and  Revision. 

432.  Reference  by  Presidency  Magistrate  to  High  Court. 

433.  Disposal  of  case  according  to  decision  of  High  Court. 
Direction  as  to  costs. 

434.  Power  to  reserve   questions   arising  in  original  jurisdiction  of  B\%^ 

Court. 
Procedure  when  question  reserved. 

435.  Power  to  call  for  records  of  inferior  Conrts. 

436.  Power  to  order  commitment.       ^  ^ 

437.  Power  to  order  inquiry. 

438.  Report  to  High  Court. 

439.  High  Court's  powers  of  revision. 

440.  Optional  with  Court  to  hear  parties. 

441.  Statement  by  Presidency  Magistrate  of  grounds  of  his  decision  to  be 

considered  by  High  Courf. 

442.  High  Court's  order  to  be  certified  to  lower  Conrt  or  Magistrate. 


Part  VII L — Special  Proce$ding$, 

CHAPTER  XXXIII. 

Griminal  Prockbdings  against  Europeans  and  Americans. 

443*    Magistrates  who  may  inquire  into,  and  try  charges  against,  Earopeto 
British  subjects. 
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444.  Sessions  Jadge  to  be  an  European  British  subject. 

Assistant  Sessions  Judge  to  have  held  office  for  three  years  and  to  be 
specially  empowered. 

445.  Cognisance  of  ofEence  committed  by  European  British  subject. 

446.  Sentences  which  may  be  passed  by  Provincial  Magistrates. 

447.  When  commitment  is  to  be  to  Court  of  Session  and   when   to  High 

Court. 

448.  Trial  of  offences  of  which  one  is,  and  the  others  are  not,   punishable 

with  death  or  transportation  for  life. 

449.  Sentences  which  may  be  passed  by  Court  of  Session. 
Procedure  when  Sessions  Judge  finds  his  powers  inadequate. 

450.  Jury  or  assessors  before  High  Court  or  Court  of  Session. 

451.  Right  of  European   British  subject  to  claim   jury  before   District 

Magistrate. 

Transfer  to  another  Court  in  certain  cases. 

452.  Trial  of  European  British  subject  and  Native  jointly  accused. 
When  Native  may  claim  separate  trial. 

453.  Procedure  on  claim  of  person  to  be  dealt  with  as  European   British 

subject. 

454.  Failure  to  plead  status  a  waiver. 

4^5.    Trial  under  this  chapter  of  person  not  an  European  Bntish  subject. 

456.  Right  of  European  British  subject  unlawfully  detained  to  apply  for 

order  to  be  brought  before  High  Court. 

457.  Procedure  on  such  application. 

458.  Territories  throughout  which  High  Court  may  issue  such  orders. 

45^.     Application  of  Acts  conferring  jurisdiction  on  Magistrates  or  Courts 
of  Session. 

460.    Jury  for  trial  of  Europeans  or.  Americans. 

46) •    Jury    when   European  or  American   charged  jointly    with  one  of 
another  race. 

462.  Summoning  and  empanelling  jurors  under  Sections  450,  451  or  460. 

463.  Conduct  of  criminal  proceedings  against  European  British  subjectSi 

&c. 


CHAPTER  XXXIV. 
Lunatics. 

464.  Procedure  in  case  oi  accused  being  lunatic. 

465.  Procedure  in  case  of  person  committed  before  Court  of  Session  or 

High  Court  being  lunatic. 

466.  Release  of  lunatic  pending  investigation  or  trial. 
Custody  of  lunatic. 

467.  Resumption  of  inquiry  or  trial. 

468.  Procedure  on  accused  appearing  before  Magistrate  or  Court. 
469«    When  aooused  appears  to  have  been  insane. 
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Skctioms. 

470.  Jadgmenfc  of  acquittal  on  groand  of  lanacj. 

471.  Person  acquitted  on  such  ground  to  be  kept  in  safe  cnstody. 
Power  of   Governor- General   in   Council   to  order  criminal  lanaiics 

confined  by  order  of  Local  Government  to  be  removed  from  one 
Province  to  another.  Power  of  Local  Government  to  relieve 
Inspector-General  of  certain  functions. 

472.  Lunatic  prisoners  to  be  visited  by  Inspector-General. 

473.  Procedure  where  lunatic  prisoner  is  reported  capable  of  making  his 

defence. 

474.  Procedure  where  lunatic  confined  under  Section  466  or  471  is  declared 

fit  to  be  discharged. 

475.  Delivery  of  lunatic  to  care  of  relative. 

CHAPTER  XXXV. 
Procbbdings  in  Cask  op  certain  Offences  affecting  the  Administration  of 

Justice. 

476.  Procedure  in  cases  mentioned  in  Section  195. 

477.  Power  of  Court  of  Session  as  to  such  offences  committed   before 

itself. 

478.  Power  of  Civil  and  Revenue  Courts  to  complete  inquiry  and  comiiiit 

to  High  Court  or  Court  of  Session. 

479.  Procedure  of  Civil  or  Revenue  Court  in  such  cases. 

480.  Procedure  in  certain  cases  of  contempt. 

481.  Record  in  such  cases.  « 

482.  Procedure  where  Court  cousiders  that  case  should  not  be  dealt  with 

under  Section  480. 

483.  When  Registrar  or  Sub-Registrar  to  be  deemed  a  Civil  Court  within 

Sections  480  and  482. 

484.  Discharge  of  offender  on  submission  of  apology. 

485.  Imprisonment  or  committal  of  person  refusing  to  answer  or  prodaoe 

document. 

486.  Appeals  from  convictions  in  contempt  cases. 

487.  Certain  Judges  and  Magistrates  not  to  try  offences  referred  to  in  Sec* 

tion  195  when  committed  before  themselves. 

I  

CHAPTER  XXXVI. 

Op  the  Maintenance  of  Wives  and  Children. 

488.  Order  for  maintenance  of  wives  and  children. 
Enforcement  of  order. 

489.  Alteration  in  allowance. 

490.  Enforcement  of  order  of  maintenance. 


CHAPTER  XXXVII. 
Directions  of  the  natorb  of  a  Habeas  Gorpu$, 
481.    Power  to  issue  directions  of  the  nature  of  a  haheoi  corpm. 
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Part  IX.— Supplementary  Provisions. 

CHAPTER  XXXVIII. 

Of  the  Public  Pbosecutoe. 
Sections. 

492.    Power  to  appoint  Pablic  Prosecutors, 
^:^493.    Pablic  Prosecutor  may  plead  in  all  Courts  in  cases  under  his  charge 
Pleaders,  privately  instructed,  to  be  under  his  direction. 

494.  Effect  of  withdrawal  from  prosecution. 

495.  Permission  to  conduct  prosecution. 

CHAPTER  XXXIX. 
Of  Bail. 

496.  In  what  cases  bail  to  be  taken. 

497.  When  bail  may  be  taken  in  case  of  non-bailable  offence. 

498.  Power  to  direct  admission  to  bail  or  reduction  of  bail. 

499.  Bond  of  accused  and  sureties* 

500.  Discharge  from  custody. 

601.    Power  to  order  sufficient  bail  when  that  first  taken  is  insufficient. 

502.  Discharge  of  sureties. 

CHAPTER  XL. 
Of  Commissions  for  the  Examination  of  Witnesses. 

503.  When  attendance  of  witness  may  be  dispensed  with. 
Issue  of  commission,  and  procedure  thereunder. 

504.  Commission  in  case  of  witness  being  within  presidency-town* 

505.  Parties  may  examine  witnesses. 

506.  Power  of  Provincial  Subordinate  Magistrate  to  apply  for  issue''  of 

commission.  *  ■* 

507.  Return  of  commission. 

508.  Adjournment  of  inquiry  or  trial. 

CHAPTER  XLT. 
Special  Rules  or  Evidence. 

509.  Deposition  of  medical  witness. 
Power  to  summon  medical  witness. 

510.  Report  of  Chemical  Examiner. 

511.  Previous  conviction  or  acquittal  how  proved. 

512.  Record  of  evidence  in  absence  of  accused. 
Record  of  evidence  when  ofEender  unknown. 

CHAPTER  XLII. 
Provisions  as  to  Bonds. 
513*    Deposit  instead  of  recognizance. 
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Sections. 

514.  Procednre  on  forfeiture  of  bond. 

515.  Appeal  from,  and  revision  of,  orders  under  Secfcion  514. 

516.  Power  to  direct  levy  of  amount  due  on  certain  recognizances. 

CHAPTER  XLIII. 
Of  the  Disposal  op  Property. 

517.  Order  for  disposal  of  property  regarding  which  ofEence  commiti;ed. 

518.  Order  may  take    form    of    reference  to  District  or  Snbdivisional 

Magistrate. 

519.  Payment  to  innocent  purchaser  of  money  found  on  accused. 

520.  Stay  of  order  under  Section  517,  518  or  519. 

521.  Destruction  of  libellous  and  other  matter. 

522.  Power  to  restore  possession  of  immovable  property. 

523.  Procedure  by  police  upon  seizure  of  property  taken  under  Section  51 

or  stolen. 
Procedure  where  owner  of  property  seized  unknown. 

524.  Procedure  where  no  claimant  appears  within  six  months. 

525.  Power  to  sell  perishable  property. 

CHAPTER  XLIV. 
Of  the  Transfer  of  Criminal  Cases. 

526.  High  Court  may  transfer  case,  or  itself  try  it. 

Notice  to  Public  Prosecutor  of  application  under  this  section. 
Adjournment  on  application  under  this  section. 

527.  Power  of  Governor-General  in  Council  to  transfer  criminal  cases  and 

appeals. 

528.  District  or  Snbdivisional  Magistrate  may  withdraw  or  refer  oases. 
Power  to  authorise  District  Magistrate  to  withdraw  classes  of  cases. 

CHAPTER  XLV. 
Of  Ibrboulab  Proceedings. 

529.  [rregularities  which  do  not  vitiate  proceedings. 

530.  [rregularities  which  vitiate  proceedings. 

531.  Proceedings  in  wrong  place. 

532.  When  irregular  commitments  may  be  validated. 

533.  Non-compliance  with  provisions  of  Section  164  or  364. 

534.  Omission  to  ask  question  prescribed  by  Section  454,  sub-section  (2). 
535-     Effect  of  omission  to  prepare  charge. 

536.  Trial  by  jury  of  offence  triable  with  assessors. 
Trial  with  assessors  of  offence  triable  by  jury. 

537.  Finding  or  sentence  when  reversible  by  reason  of  error  or  omission  in 

charge  or  other  proceedings. 

538.  Distress  not  illegal,  nor  distrainer  a  trespasser  for  defect  or  want  of 

form  in  proceedings.  ^  , 
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CHAPTER  XLVI. 

Miscellaneous. 
Sections. 

539.  Courts  and  persons  before  whom  affidavits  may  be  sworn. 

540.  Power  to  summon  material  witness,  or  examine  person  present. 

54»1.     Power  to  appoint  place  of  imprisonment. 

Removal  to  criminal  jail  of  accused  or  convicted  persons  who  are  in 
confinement  in  civil  jail,  and  their  return  to  the  civil  jail. 

542.  Power  of  Presidency  Magistrate  to  order  prisoner  in  jail  to  be  brought 

up  for  examination. 

543.  Interpreter  to  be  bound  to  interpret  truthfully. 

544.  Expenses  of  complainants  and  witnesses. 

545.  Power  of  Court  to  pay  expenses  or  compensation  out  of  fine. 

546.  Payments  to  be  taken  into  account  in  subsequent  suit. 

547.  Moneys  ordered  to  be  paid  recoverable  as  fines. 

548.  Copies  of  proceedings. 

549.  Delivery  to  military  authorities  of  persons  liable  to  be  tried  by  Court- 

martial. 

Apprehension  of  such  persons. 

550.  Powers  to  police  to  seize  property  suspected  to  be  stolen. 

551.  Powers  of  superior  officers  of  police. 

552.  Power  to  compel  restoration  of  abducted  females. 

653.     Compensation  to  person  groundlessly  given  in  charge  in  presidency- 

554.  Power  of  chartered  High  Courts  to  make  rules  for  in$pection  of 

records  of  subordinate  Courts. 

Power  of  other  High  Courts  to  make  rules  for  other  purposes. 

555.  Forms. 

556.  Case  in  which  Judge  or  Magistrate  is  personally  interested. 

557.  Practising  pleader  not  to  sit  as  Magistrate  in  certain  Courts. 

558.  Power  to  decide  language  of  Courts. 

559.  Powers    of  Governor- General    in  Council    and   Local   Government 

exercisable  from  time  to  time. 

560.  Officers  concerned  in  sales  not  to  purchase  or  bid  for  property. 

561.  Special  provisions  with  respect  to  offence  of  rape  by  a  husband. 

Firtt   Offenders. 

562.  Power  to  Court  to  release  upon  probation  of  good  conduct  instead  of 

sentencing  to  punishment. 

663.    Provision  in  case  of  offender  failing  to  observe  conditions  of  his 
recognizances. 

564.    Conditions  as  to  abode  of  offender. 

PrevxouBly  convioted  Offenders. 
665.    Ordet  for  notifying  address  of  previously  convicted  offender. 
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SCHEDULE      L— Enactments  repealed. 
SCHEDULE     IL— Tabular  Statement  of  Offences. 
SOHEDDLE  HE.— Ordinary  Powers  of  Provincial  Magistrates. 
SCHEDULE  I  v.— Additional  Powers  with  which  Provincial  Magistrates 

MAT  BE  invested. 

SCHEDULE  v.— Forms. 


An  Aci  to  consolidate  and  amend  the  law  relating  to  Oriminal  Procedure. 

Whbrkas  it  is  expedient  to  consolidate  and  amend  the  law  relating  to 
Criminal  Procedure ;   It  is  hereby  enacted  as  follows  : — 

PART  I.-PRELIMINARY. 

CHAPTER  I. 

I.     (1)  This  Act  may  be  called  the  Code  of  Criminal  Procedare,   1898; 
Short  title.    Commence-    *°d  it  shall  come  into  force  on  the  first  day  of  July 
ment.  1 898. 

(2)    It  extends  to  the  whole  of  British  India;  bnt,  in  the  absence  of  any 

Bxtent.  specific  provision  to  the    contrary,  nothing  herein  oon- 

^^  tained  shall  affect  any  special  or  local  law  now  in 

force,  or  any  special  jorisdiction  or  power  conferred,  or  any  special  form  of 

procedure  prescribed,   by  any  other  law  for  the  time  being  in  force,  or  shall 

apply  to — 

(a)  the  Commissioners  of  Police  in  the  towns  of  Calcutta,  Madras  and 

Bombay,  or  the  police  in  the  towns  of  Calcutta  and  Bombay ; 

(b)  heads  of  villages  in  the  Presidency  of  Fort  St.  George;  or 

(c)  yillage|police-officers  in  the  Presidency  of  Bombay : 

Provided  that  the  Local  Government  may,  if  it  thinks  fit,  with  the  sanction 
of  the  Governor-General  in  Council,  by  notification  in  the  official  Gazette, 
extend  any  of  the  provisions  of  this  Code,  with  any  necessary  modifications,  to 
such  excepted  persons. 

2.     (1)     On  and  from  the  first  day  of  July  1898,  the  enactments  mentioned 

-,       -   .  in  the  first  schedule  shall  be  repealed  to  the  extent 

sepeai  ot  enactments.        gpedfied  in  the  fourth  column  thereof,  but  not  so  as  to 

restore  any  jurisdiction  or  form  of  procedure  not  then  existing  or  followed,  or 

to  render  unlawful  the  continuance  of  any  confinement  which  is  then  lawful. 

(2)  All  notifications  published,  proclamations  issued,  powers  conferred. 
NofciacatioiiB,  Ac.,  under    ^^rms  Prescribed,  local  limits  defined,  sentences  passed 

repealed  Aots.  *°^  orders,  rules  and  appointments  made,  under  any 

enactment  hereby  repealed,  or  under  any  enactmei^ 
repealed  by  any  such  enactment,  and  which  are  in  force  immediately  before 
the  first  day  of  July  1898,  shall  be  deemed  to  have  been  respectively  published, 
issued,  conferred,  prescribed,  defined,  passed  and  made  under  the  corresponding 
section  of  this  Code. 

(3)  The  provisions  of  this  Code  shall  apply  to  all  proceedings  institated 
p    ^.  after  the  commencement  of  this  Code,  and,  so  far  as 

en     g  oases.  ^^^  ^^^  ^  ^jj  ^^^^^  pending  in  any  Criminal  Courk 

wheu  this  Code  comes  into  force« 
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8.     (1)     la  every  enactment  passed  before  this   Code  comes  into  force, 
„  ,  X     n  J      «    ^^  which  reference  is  made  to,  or  to  any  chapter  or 

Crimi^TTro^iSe  and  ««^*^°«  ^^^  *^«  Code  of  Criminal  Procedure,  Act  XXV 
other  repealed  enactments.  0^  l^^l  or  Act  X  of  1872,  or  Act  X  of  1882,  or  to  any 
other  enactment  hereby  repealed,  such  reference  shall, 
80  far  as  may  be  practicable,  be  taken  to  be  made  to  this  Code  or  to  its  corre- 
sponding chapter  or  section. 

(2)    In  every  enactment  passed  before  this  Code  comes   into  force  the 

«  .  .     ,  expressions  "  OflBcer  exercising   (or  '  having')  the 

J^pressiona     m  former     ^^^^^^  ^^^  ,  ^^^  ^ ^^j  powers')  of  a  Magistrate,"  "  Sub- 

ordinate  Magistrate,  l8t  class,"  and  "  Subordinate 
Magistrate,  second  class,"  shall  respectively  be  deemed  to  mean  "  Magistrate 
of  the  first  class,"  "  Magistrate  of  the  second  class  "  and  "  Magistrate  of  the  third 
class,"  the  expression  "  Magistrate  of  a  division  of  a  district"  shall  be  deemed  to 
mean  "  Subdivisional  Magistrate,"  the  expression  "  Magistrate  of  the  district " 
shall  be  deemed  to  mean  "  District  Magistrate,"  the  expression  "  Magistrate 
of  Police"  shall  be  deemed  to  mean  "  Presidency  Magistrate,"  and  the  ex- 
pression ''  Joint  Sessions  Judge"  shall  mean  "  Additional  Sessions  Judge." 

4.    (1)     In  this  Code  the  following  words  and  expressions  have  the  follow- 
jv  ^.  .  ing  meanings,  unless  a    different    intention    appears 

^°^*  from  the  subject  or  context  :— 

(a)  "  Advocate  General "  includes  also  a  Government  Advocate,  or,  where 
„.,  -,        ,„         there  is  no  Advocate  General    or  Government 

Advocate  General.  Advocate,  such  officer  as  the  Local  Government 

may,  from  time  to  time,  appoint  in  this  behalf: 

(b)  ''  bailable  offence  "  means  an  offence  shown  as  bailable  in  the  'second 
(( D  M  1.1  i»  »»  schedule,  or  which  is  made  bailable  by  any 
••Nont!.abteo&nce»      other  law  for  the  time  beirg  in  force ;  and  "  non- 

bailable  offence     means  any  other  offence : 

(c)  ^'  charge "  includes  any  head  of  charge  when  the  charge  contains 
"  Charge."  more  heads  than  one : 

(d)  "  Chief  Justice  "  includes  also  the  Chief  Judge  of  the  Chief  Court 
"  Chief  Justice."  of  the  Punjab  and  the  Recorder  of  Rangoon. 

(e)  "  Clerk  of  the  Crown  "  includes  any  officer  specially  appointed  by 

the  Chief  Jastice  ito  discharge  the  functions 
*  Clerk  of  the  Crown.  g- ^^^^  y^^  this  Code  to  the  Clbrk  of  the  Crown  : 

(7)  "  cognizable  offence  "  means  an  offence  for,  and  "  cognizable  case  " 
means  a  case  in  which  a  police-officer,  within 
"  Cognizable  offence."         ^j.  without  the  persidency-towns,  may,  in  accord- 
Cognizable  caae.  ^^^^  ^.^j^   ^^^   ^^^^^^  schedule,  or  under  any 

law  for  the  time  being  in  force,  arrest  without  warrant : 

"  Cotnmis  s  i  o  n  e  r    o  f  (g)  "  Commissioner  of  Police/'  includes 

rolice."  a  Deputy  Commissioner  of  Police : 

(h)  "complaint"  means  the  allegation  made  orally  or  in  writing  to  a 

Magistrate,  with  a  view  to  his  taking  action, 

"Complaint"  under  this  Code,  that  some    person,  whether 

known  or  unknown,  has  committed  an  offence,   but  it  does  not 

include  the  report  of  a  police-officer : 

io^?***^^*^  ^'"^  "^^^  (^  "  EuropeanBritiflh subject '[  meanfl—  ^ 
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(i)  any  subject  of  Her  Majesty  born,  natui^alised  or  domiciled  in  the 
United  Kingdom  of  Gb-eat  Britain  and  Ireland  or  in  any  of  the 
European,  American  or  Australian  Colonies  or  Possessions  of 
Her  Majesty,  or  in  the  Colony  of  New  Zealand,  or  in  the  Colony 
of  the  Cape  of  Good  Hope  or  Natal ; 

(ii)  any  child  or  grandchild  of  any  such  person  by  legitimate  descent  : 

(j)  "  High  Court"  means,  in  reference  to  proceedings  against  European 

«  Trt  1,  n      *  »>  British  subjects  or  persons  jointly  charged  with 

High  Court.  European   British  subjects,  the  High  Courts  of 

Judicature  at  Fort  William,  Madras  and  Bombay,  the  High  Court 

of  Judicature  for  the  North- Western  Provinces,  the   Chief   Court 

of  the  Punjab  and  the  Court  of  the  Recorder  of  Rangoon : 

in  other  cases  "  High  Court "  means  the  highest  Court  of  criminal  appeal 
or  revision  for  any  local  area ;  or,  where  no  such  Court  is  estab- 
lished under  any  law  for  the  time  being  in  force,  such  officer  as 
the  Qovernor-Oeneral  in  Council  may  appoint  in  this  behalf  : 

(h)    "  inquiry "  includes  eyery    inquiry  other  than  a  trial    conducted 
"Inquiry.'*  under  this  Code  by  a  Magistrate  or  Court : 

(I)  **  investigation  "  includes  all  the  proceedings  under  this  Code  for  the 
„  -        .    ^     „  collection    of  evidence  conducted  by  a  police- 

investigauon.  officer  or  by  any  person  (other  than  a  Magistrate) 

who  is  authorised  by  a  Magistrate  in  this  behalf : 

(in)  "judicial  proceeding"  includes  any  proceeding  in  the  course  of 
"Jadicial  proceeding."       ^^,Jf^  evidence  is  or  may   be  legally  taken  on 
9  oatn  s 

(n)  " non. cognizable  offence"  means  an    offence  for,  and    "non-oog- 
"Non-cognia  able  of-    nizable  case  "  means  a  case  in,  which  a  police- 
fence."  officer,  within  or  without  a  presidency-town, 
•*  Non-cognizable  case."     jj^j  not  arrest  without  warrant : 

(q)  "  offence  "  means  any  act  or  omission  made    punishable    by  any  law 
•*  Offence."  for  the  time  being  in  force  ; 

it  also  includes  any  act  in  respect  of  which  a  complaint  may  be  made 
under  Section  20  of  the  Cattle-trespass  Act,  I  of  1871 : 

(p)    "  officer  in  charge  of   a  police-station  '*  includes,  when  the  officer 
„  _  _        .      ,  .  a    ^'^  charge  of  the  police-station  is  absent  from 

Uce.fltotion "         °  *^®  station-house  or  unable  from    illness    or 

^  other  cause  to  perform  his  daties,  the  police- 

officer  present  at  the  station-house  who  is  next  in  rank  to  suck 
officer  and  is  above  the  rank  of  constable  or,  when  the  Local 
Government  so  directs,  any  other  police-officer  so  present : 

„  p.      „  (q)  "  place  "  includes  also  a  house,  build- 

ing, tent  and  vessel : 

(r)  "  pleader,"  used  with  reference  to  any  proceeding  in  any  Court, 
"  Plead    "*  means  a  pleader  authorised  under  any  law  for 

the  time  being  in  force  to  practise  in  such  Couiii 
and  includes  (1)  an  advocate,  a  vakil  and  an  attorney  ofaHigk 
Court  so  authorised,  and  (2)  any  mukhtar  or  other  person 
appointed  with  the  permission  of  the  Court  to  act  in  such  pro- 
oeeding: 
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(s)  "  police-station "  means  any  post   or  place  declared,    generally  or 
,  „  specially,  by  the  Local   Government  to  be  a 

Fohoe-8  ation.  police-statioD,  and  inclndes  any  local  area  speci- 

fied by  the  Local  Government  in  this  behalf : 

(t)  **  Public  Prosecntor "   means  any  person  appointed  nnder  Section 

II T^,-,.    T»  L    If         492,   and    inclndes    any  person    acting  nnder 

Pubho  Proaeontor.'  ^^^  directions  of  a   Pnblic  Prosecntor  and  any 

person  conducting  a  pro  secntion  on  behalf  of  Her  Majesty  in  any 

High  Court  in  the  exercise  of  its  original  criminal  jurisdiction  : 

u^  ^j,-  '  '     11  M  " subdivision  "  means  a  subdivision 

"Babdmsioc."  of  a  district: 

(v)  *'  summons-case  "  means  a  case  relating  to  an  offence,  and  not  being 

**  SammoDs*ca8e.*'  a  warrant-case. 

(w)  "  warrant-case  "  means   a  case  relating  to  an  offence  punishable 

„  ^        ,        „  with  death,  transportation  or  imprisonment  for 

Warrant-oaso.  ^  ^^^  exceeding  six  months. 

« Words  referriDg  to  acts.  C^)      ^ords  which  refer  to  acts  done,  extend  also 

to  illegal  omissions ;  and 

all  words  and  expressions  used  herein  and  defined  in  the  Indian  Penal 
Words    to    haye    same    Code,  and  not  hereinbefore  defined,  shall    be  deemed 
meaning  as  ia  Indian  Penal    to  have  the  meanings   respectively  attributed  to  them 
Code.  by  that  Code,  XLV  of  1860. 

5.     (1)     All  offences  under  the  Indian  Penal  Code,  XLV  of  1860,  -shall  be 
Trial  of  offences  nnder     ^^^vestigated,    enquired    into,    tried,     and     otherwise 
Penal  Code.  dealt  with    according  to  the    provisions  hereinafter 

contained. 

(2)    All  offences  under  any  other  law  shall  be  investigated,  enquired  into. 
Trial  of  offence,  againrt    *"«^.'  ?"d  otherwise  dealt  with  according  to  the  Bame 
other  laws.  provisions,  but  subject  to  any  enactment  for  the  tune 

being  in  force  regulating  the  manner  or  place  of  in- 
vestigating, enquiring  into,  trying  or  otherwise  dealing  with  such  offences. 


PART  II.—CONSTITUTION  AND  POWERS  OF  CRIMINAL 
COURTS  AND  OFFICES. 

CHAPTER  II. 

Op  the  Constitution  of  Criminal  Courts  and  Oppicbs. 

A. — Olasses  of  Criminal  Courts, 

6.    Besides  the  High  Courts  and  the  Courts  constituted  under  any  law 
Classes  of  Criminal  Courts.     ^^^®^  *^*^  ♦^^s  Code  for  the  time  being  in  force,  there 
shall  be  five  classes  of  Criminal  Courts  in  British  India, 
namely  :— 

I. — Courts  of  Session  : 

II.— Presidency  Magistrates : 
III.  ^Magistrates  of  the  first  class  : 
IV. — Magistrates  of  the  second  class : 

Y. — Magistrates  of  the  third  class. 
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B. — Territorial  divisions. 

7.  (I)     Every    province   (excluding  the  presidency-towns)   shall  be    a 

sessions  division,  or  shall  consist  of  sessions  divisions ; 
di^^"^  diviaiona  and  and  every  sessions  division  shall,  for  the  purposes  of 
aiatnots.  ^j^-g  Code,  be  a  district  or  consist  of  districts. 

(2)  The  Local  Government  may  alter  the  limits,  or,  with  the  previous 
Power  to  alter  divisions    sanction    of    the    Governor  General    in   Council,  the 

and  diatriots.  number  of 'Such  divisions  and  districts. 

(3)  The  sessions  divisions  and  districts  existing  when  this  Code  comes 
Eviating   diviaiona    and     into  force  shall  be  sessions  divisions,  and  districts,  re« 

diatiicta    maintained    till     spectively,  unless  and  until  they  are  so  altered, 
altered. 

Preaidency-towna  to  be  (4)     Every  presidency-town  shall,   for  the  pur- 

deemed  diatricta.  poses  of  this  Code,  be  deemed  to  be  a  district. 

8.  (1)     The  Local  Government  may  divide  any  district  outside  the  presi- 

•n        t   A'  *A^  ^■-f.i^*-     dency-towns  into  subdivisions,  or  make  any  portion  of 
Power  to  divide  diatncta  •'ij-.-j.  ij-**  j  il      xi.    i-    •! 

into  anbdiviaiona.  ^^7  ^^®"  district  a  subdivision,  and  may  alter  the  lunite 

of  any  subdivision. 

(2)     All  existing  subdivisions  which  are  now  usually  put  under  the  charge 
Bxiating       anbdiviaiona    of  a  Magistrate  shall  be  deemed  to  have  been  made 
maintained.  under  this  Code. 

C. — Oourts  and  offices  outside  the  presidency-towns. 

9.  (1)     The  Local  Government  shall  establish  a  Court  of  Session  for  every 
Court  of  Seaaion.  sessions  division,  and  appoint  a  Jadge  of  such  Court. 

(2)  The  Local  Government  may,  by  general  or  special  order  in  the  official 
Gkkzette,  direct  at  what  place  or  places  the  Court  of  Session  shall  hold  its 
sitting ;  but,  until  such  order  be  made,  the  Courts  of  Session  shall  hold  their 
sittings  as  heretofore. 

(3)  The  Local  Government  may  also  appoint  Additional  Sessions  Judges 
and  Assistant  Sessions  Judges  to  exercise  jurisdiction  in  one  or  more  such  Courts. 

(4)  A  Sessions  Judge  of  one  sessions  division  may  be  appointed  by  the 
Local  Government  to  be  also  an  Additional  Sessions  Judge  of  another  division, 
and  in  such  case  he  may  sit  for  the  disposal  of  cases  at  such  place  or  places  in 
either  division  as  the  Local  Government  may  direct. 

(5)  All  Courts  of  Session  existing  when  this  Code  comes  into  force  shall 
be  deemed  to  have  been  established  under  this  Act. 

10.  (1)    In    every    district    outside    the    presidency-towns   the  Local 

Government  shall  appoint  a  Magistrate  of  the  first 
District  Magiatrate.  ^i^gg^  ^j^^  ^^^^  ^^  ^^^^  ^.j^^  District  Magistrate. 

(2)  The  Local  Government  may  appoint  any  Magistrate  of  the  first  class 
to  be  an  Additional  District  Magistrate  for  a  period  not  exceeding  six  months, 
and  such  Additional  District  Magistrate  shall  have  all  or  any  of  the  powers  of 
a  District  Magistrate,  under  this  Code  as  the  Local  Government  may  direct. 

11.  Whenever,  in  consequence  of  the  office  of  a  District  Magistrate  be- 
Offioers  temporarily  auc-     coming  vacant,  any  officer  succeeds  temporarily  to   the 

ceeding  to  vacanoiea  in  chief  executive  administration  of  the  district,  such 
office  of  District  Magia-  officer  shall,  pending  the  orders  of  the  Local  Qovem- 
*^*^*  ment,  exercise  all  the  powers  and  perform  all  the  duties 

respectively  conferred  and  imposed  by  this  Code  on  the  District  Magistrate^ 
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12.  (I)     The  Local  Government  may  appoint  as  many  persons  as  it  thinks 
s  hordnate  M    *  trate      ^*'  besides  the  District  Magistrate,  to  be  Magistrates 

^      ^  *^*"  of  the  first,  second  or  third  class  in  any  district  ontside 

the  presidency-towns  ;  and  the  Local  Government,  or  the  District  Magistrate, 

sabjeot  to  the  control  of  the  Local  Government,  may,  from  time  to  time,  define 

local  areas  within  which  sn«h   persons  may  exercise 

Local    limitB    of    their    ^U  or  any  of  the  powers  with  which  they  may  respect. 

jurisdiction.  I^gly  ^,^  invested  nnder  this  Code. 

(2)     Except  as  otherwise  provided  by  sach  definition,  the  jurisdiction  and 
powers  of  snch  persons  shall  extend  throughout  such  district. 

13.  (I)     The  Local  Government  may  place  any  Magistrate  of  the  first  or 
Power  to  put  Magistrate     second  class  in   charge   of   a  subdivision,   and   relieve 

in  chai^  of  subdiviBioo.        him  of  the  charge  as  occasion  requires. 

(2)     Such  Magistrates  shall  be  called  Snbdivisional  Magistrates. 

Delagatioo  of  powers  to  (^)     The    Local    Government    may   delegate  its 

Dittrict  Magistrate.  powers  under  this  section  to  the  District  Magistrate. 

U.     (1)     The  Local  Government  may  confer  upon  any  person  all  or  any 
of  the  powers  conferred  or  oonferrahle  by   or  under 
Special  Magistrates.         .  ^^.^  ^^^^  ^^  ^  Magistrate  of  the  first,  second  or  third 
class  in  respect  to  particular  cases  or  to%  particular  class  or  particular  claasM 
of  cases,  or  in  regard  to  cases  generally,  in  any  local  area  outside  the  presidency- 
towns. 

(2)  Such  Magistrates  shall  be  called  Special  Magistrates,  and  shall  be 
appointedfor  such  term  .as  the  Local  Government  may  by  general  or  special 
order  direct. 

(3)  With  the  previous  sanction  of  the  Governor  General  in  Council  the 
Local  Government  may  delegate,  with  such  limitations  as  it  thinks  fit,  to 
any  officer  under  its  control  the  power  conferred  by  sub-section  (1). 

(4)  No  powers  shall  be  conferred  under  this  section  on  any  police-officer 
below  the  grade  of  Assistant  District  Superintendent,  and  no  powers  shall  be 
conferred  on  a  police-officer  except  so  far  as  may  be  necessary  for  preserving 
the  peace,  preventing  crime  and  detectiu^,  apprehending  and  detaining  offenders 
in  order  to  their  being  brought  before  a  Magistrate,  and  for  the  performance 
by  the  officer  of  any  other  duties  imposed  upon  him  by  any  law  for  the  time 
being  in  force. 

15.  (1)  The  Local  Government  may  direct  any  two  or  more  Magistrates 
in  any  place  outside  the  presidency- towns  to  sit 
Benches  of  Magistrates.  together  as  a  Bench,  and  may  by  order  invest  sudi 
Bench  with  any  of  the  powers  conferred  or  conferrable  by  or  under  this  Coda 
on  a  Magistrate  of  the  first,  second  or  third  class,  and  direct  it  to  exercise  such 
powers  in  such  cases,  or  such  classes  of  cases  only,  and  within  such  local  limits 
as  the  Local  Government  thinks  fit. 

(2)    Except  as  otherwise  provided  by  any  order  under  this  section,  erwj 
Powers    exercisable    by    ^^^^  Bench   shall  have  the  powers  conferred  by  this 
Bench  in  absence  of  ape-     Code   on  a  Magistrate  of  the  highest  class  to  which 
dal  direction.  any  one  of  its  members,  who  is  present  taking  part  in 

the  proceedings  as  a  member  of  the  Bench,  belongs,  and  as  far  as  practicable 
shall,  for  the  purposes  of  this  Code,  be  deemed  to  be  a  Magistrate  of  snch 
class. 
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16.  The  Local  Government  may,  or,  subject  to  the  coBtrol  of  the  Loeal 
*_         1     *       Government,  the  District  Magistrate  may,  from  time 

ffufdr^^l^^f  Si^^  ^  *^°^®'  ^*^®  ^^^«  consistent  with  this  Code  for  the 

*  *  guidance  of  Magistrates*  Benches  in  any  district  re- 

specting the  following  sabjects  : — 

(a)  the  classes  of  cases  to  be  tried ; 

(b)  the  times  and  places  of  sitting ; 

(c)  the  constitution  of  the  Bench  for  conducting  trials ; 

(d)  the  mode  of  settling  differences  of  opinion  which  may  arise  between 

the  Magistrates  in  session. 

17.  (1)     All  Magistrates  appointed  under  Sections  12,  13  and   14,  and  all 

Benches  coDstituted  under  Section  15,   shall  be  sub- 
Subordination  of  Magis-    ordinate  to  the  District  Magistrate,  and  he  may,  from 
trates  and  Benches  to  Dis-      ..        .      .'  i  i      ^    •  •  i    _3  ^'     ^ 

triot  MaffiBtrate.  *^"^®  ^  time,  make  rules  or  give  special  orders  con- 

sistent with  this  Code  as  to  the  distribution  of  busioees 
among  such  Magistrates  and  Benches;  and 

(2)  Every  Magistrate  (other  than  a  Subdivisional  Magistrate)  and  every 
To  Sobdiviflional  MacriB-    ^®^ch  exercising  powers  in  a  sabdi vision  shall  also  be 

ti^tes.  ^^    subordinate  to  the  Subdivisional   Magistrate,    subject, 

however,  to  the  general  control  of  the  District  Magis- 
trate. 

(3)  All  Assistant  Sessions  Judges  shall  be  subordinate  to  the   Sessions 
e  V  -J-    *•      P  k    '  4.      Judge  in  whose  Court  they  exercise  jurisdiction,  and 

ant    8^\>n8    Judg^^       ^®  ™*y'  ^^  *"°®  *^  *^°*®'  ^^^^  ^^^  consistent  with 
Sessions  Judge.  ^^^^  Code  as  to  the  distribution  of  business  among  such 

Assistant  Sessions  Judges. 

(4)  The  Sessions  Judge  may  also,  when  be  himself  is  unavoidably  absent 
or  incapable  of  acting,  make  provision  for  the  disposal  of  any  urgent  applica- 
tion by  an  Additional  or  Assistant  Sessions  Judge  or,  if  there  be  no  Additional 
or  Assistant  Judge,  by  the  District  Magistrate,  and  such  Judge  or  Magistrate 
shall  have  jurisdiction  to  deal  with  any  such  application. 

(5)  Neither  the  District  Magistrate  nor  the  Magistrates  or  Benches 
appinted  or  constituted  under  Sections  12,  13,  14  and  15  shall  be  subordinate  to 
the  Sessions  Judge,  except  to  the  extent  andin  the  manner  hereinafter  expreaslj 
provided. 

.D. — Courts  of  Presidency  Magistraiei. 

18.  (1)    The  Local  Government  shall,  from  time  to  time,  appoint  a  snffi- 

.      cient    number  of  persons   (hereinafter  called  Presi- 
det^MaSmtes.  "    ^^^^7  Magistrates)  to  be  Magistrates  for  each  of  the 

presidency-towns,  and  shall  appoint  one  of  such  persons 
to  be  Chief  Presidency  Magistrate  for  each  such  town. 

(2)  The  powers  of  a  Presidency  Magistrate  under  this  Code  shall  be 
exercised  by  the  Chief  Presidency  Magistrate,  or  by  a  salaried  FreddeDoy 
Magistrate,  or  by  any  other  Presidency  Magistrate  empowered  by  the  Local 
Government  to  sit  singly,  or  by  any  Bench  of  Presidency  Magistrates. 

19.  Any  two  or  more  of  such  persons  may  (subject  to  the  rules  made  bj 
^^  ,  the  Chief  Presidency  Magistrate  under  the  power  here- 

^  ^*  inafter  conferred)  sit  together  as  a  Bench. 
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20.  Every  Presidency  Magistrate  shall  exercise  jurisdiction  in  all  places 

f^w-i  «-.iL     •  •    .  J.       within  the  presidency-town  for  which  he  is  appointed, 
^^Local  hnutf  of  jonadic     ^^^  ^j^^.^  ^^^  j.^.^^  ^^  ^^^  ^^  ^^  ^^^^  ^^^^  ^^^   ^^ 

any  navigable  river  or  channel  leading  thereto,  as  sach 
limits  are  defined  ander  the  law  for  the  time  being  in  force  for  the  regulation 
of  ports  and  port-dues. 

21.  (1)    Every  Chief  Presidency  Magistrate  shall  exercise  within  the  local 
^.  .  „     . ,         ...       limits  of  his  jurisdiction  all  the  powers  conferred  an 

immediately  before  this  Code  comes  into  force  are  re- 
quired to  be  exercised  by  any  Senior  or  Chief  Presidency  Magistrate,  and  may, 
from  time  to  time,  with  the  previous  sanction  of  the  Local  Government,  make 
mlee  consistent  with  this  Code  to  regulate — 

(a)  the  conduct  and  distribution  of  business  and  the  practice  in   the 

Courts  of  the  Magistrates  of  the  town; 

(b)  the  times  and  places  at  which  Benches  of  Magistrates  shall  sit; 

(c)  the  constitution  of  such  Benches ; 

(d)  the  mode  of  settling  differences  of  opinion  which  may  arise  between 

Magistrates  in  session ;  and 

(e)  any  other  matter  which  could  be  dealt  with  by  a  District  Magistrate 

under  his  general  powers  of  control  over  the  Magistrates  subordi- 
nate to  him. 

(2)     The  Local  Government  may,  for  the  pnrposes  of  this  Code,  declare  what     • 
Presidency  Magistrates  are  subordinate  to  the  Chief  Presidency  Magistrate, 
and  may  define  the  extent  of  their  subordination. 

E, — Justices  of  the  Peace. 

22.  The  Governor  General  in  Council,  so  far  as  regards  the  whole  or  any 
Jnitioea  of  the  Peace  for    P^^  ^^  British  India  outside  the  presidency-towns, 

ibeHnfaanL 

and  every  Local  Government,  so  far  as  regards  the  territories  subject  to, 
its  administration  (other  than  the  towns  aforesaid), 

may,  by  notification  in  the  o£Boial  GkiEette,  appoint  such  European  British 
subjects  as  he  or  it  thinks  fit  to  be  Justices  of  the  Peace  within  and  for  the 
territories  mentioned  in  such  notification. 

23.  The  Local  Government,  so  far  as  regards  the  towns  of  Calcutta,  Mad- 
Jnttioes  of  the  Peace  for    ^®  *°^   Bombay,   may,  by  notification   in  the   oflBcial 

the  lyroeidenoj-towns.  Gazette,  appoint  to  be  Justices  of  the  Peace  within  the 

limits  of  the  town  mentioned  in  such  notification  any 
persons  resident  withiu  British  India  and  not  being  the  subjects  of  any  foreign 
State  whom  the  Local  Government  thinks  fit. 

24.  (1)    Every  person  now  acting  as  a  Justice  of  the  Peace  within  and 'for 
Prewnt  Joatices  of  the    a^J  part  of  British  India  other  than  the  said  towns, 

Peeoe.  under  any  commission  issued  by  a  High   Court,  shall 

be  deemed  to  have  been  appointed  under  Section  22  by 
the  Governor  General  in  Council  to  act  as  a  Justice  of  the  Peace  for  the  whole 
of  British  India  other  than  the  said  towns. 

(8)  Every  person  now  acting  as  a  Justice  of  the  Peace  within  the  limits  of 
uiy  of  the  said  towns  under  any  such  commission  shall  be  deemed  to  have  been 
H^pcxinted  under  Section  23  by  the  Looal  Goyemmeni.  ^  j 
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So.    In  Tirtne  of  their  respective  offices,  the  Governor  General,  Govemcws 
M^'Cfido  JnsticeB  of  the    I^ie^tenant-Governors  and  Chief  Commissioners,  the 
Peace.  Ordinary    Members  of  the  Coancil  of  the  Governor 

General,  the  Judges  of  the  High  Courts  and  the  Re- 
corder of  Rangoon  are  Justices  of  the  Peace  within  and  for  the  ¥rhole  of 
British  India,  Sessions  Judges  and  District  Magistrates  are  Justices  of  the  Peace 
within  and  for  the  whole  of  the  territories  administered  by  the  Local  Govern- 
ment under  which  they  are  serving,  and  the  Presidency  Magistrates  are  Justices 
of  the  Peace  within  and  for  the  towns  of  which  they  are  respectively  Magia- 

F. — Sutpension  and  temovaL 

26.  All  Judges  of  Criminal  Courts  other  than  the  High  Courts  established 
SuBpension  and  removal     ^7  Royal  Charter,  and  all  Magistrates,  may  be  suspend- 

of  Judges  and  Magistrates,     ed  or  removed  from  office  by  the  Local  Government : 

Provided  that  such  Judges  and  Magistrates  as  now  are  liable  to  be  suspend- 
ed or  removed  from  office  by  the  Governor  General  in  Council  only  shall  not  be 
suspended  or  removed  from  office  by  any  other  authority. 

27.  The  Governor  General  in  Council  may  suspend  or  remove  from  office 
Suspension  and  removal     ^^^  Justice  of  the  Peace  appointed  by  him,   and  the 

of  Jastioes  of  the  Peace.         Local  Government  may  suspend  or  remove  from  office 
any  Justice  of  the  Peace  appointed  by  it. 


CHAPTER  III. 

'  Powers  or  Courts. 

A, -- Description  of  offences  cogni^Me  hy  each  Court. 

Offenoes    under    Penal  ^2*     Subject  to  the  other   provisions  of  this  Code, 

Code.  ^^J  offence  under  the  Indian  Penal  Code,  XLV  of  I860, 

may  be  tried — 

(a)  by  the  High  Court,  or 

(b)  by  the  Court  of  Session,  or 

(c)  by  any  other  Court  by  which  such  offence  iff  shown   in   the   eighth 

column  of  the  second  schedule  to  be  triable. 

IlluBtration, 

•^  ^  ^  oommitted  to  the  Sessions  Conrt  on  a  charge  of  culpable  homicide.     He  may  be  con- 
▼icted  of  voluntarily  causing  hnrt,  an  offence  triable  by  a  Magistrate. 

29.  (1)     Subject  to  the  provisions  of  Section  447,  any  offence  under  any 
Offenoee     nnder     other    other  law  shall,  when  any  Conrt  is   mentioned   in    this 

1»>^  behalf  in  such  law,  bo  tried  by  such  Court. 

(2)  When  no  Court  is  so  mentioned,  it  may  be  tried  by  the  High  Court  or 
^  any  Court  constituted  under  this  Code  by  which  such  offence  is  shown  in 
tbe  eighth  colnmn  of  the  second  schedule  to  be  triable. 

30.  In  the  territories  respectively  administered   by  the  Lieutenant  Got- 
Offenciw  not  punishable     ®^"^^^  ""^  ^^%  Pnnjab  and   Burma  and  the  Chief  Com- 

With  death.  missioners  of   Oudh,  the  Central  Provinces,  Coorg  and 

TimiM  in  «Mn>.  fi^^w.      /^^®*"'»J^Sind,andinthpse   parts  of  the   other  Pro- 
^^.,    :^^'*'^  *?^^^«^..^^P?ty  Commissioners  or  Assistant  Commissioners, 


Digitized  by 


Google 


Mabcb  1896.  ]  ACT  No.  V  of  1898.  43 


the  Local  Government  may,  notwithstanding  anything  contained  in  Section  29, 
inyest  the  District  Magistrate  or  any  Magistrate  of  the  first  class  with  power 
to  t^j  an  a  Magistrate  all  o£Eences  not  pauishable  with  death. 

B, — Sentences  tohich  may   be  passed  by  Courts  of  various  clmses. 

SeDtences    which  High  '^1.     (1)     A  High  Court  may  pass  any  sentence 

Courts  and  SeBsions  Jadges     anthorised  by  law. 
may  pass. 

(2)  A  Sessions  Judge  or  Additional  Sessions  Judge  may  pass  any  sentence 
authorised  by  law  ;  but  any  sentence  of  death  passed  by  any  such  Judge  shall 
be  subject  to  confirmation  by  the  Hig:h  Court. 

(3)  An  Assistant  Sessions  Judge  may  pass  any  sentence  authorised  by  law 
except  a  sentence  of  death  or  of  transportation  for  a  term  exceeding  seven  years, 
or  of  imprisonment  for  a  term  exceeding  seven  years.    . 

SentenceB  which  Magig.  '^'^,     ( 1 )  The  Courts  of  Magistrates  may  pass   ^he 

tratea  may  paiw.  following  sentences,  namely  :— 

{         Imprisonment  for  a  term  not  exceeding 
(a)  Courts    of    Presidency  |  two  years,  including  such  solitary  confine- 
Magistrates    and   of  J  ment  as  is  authorised  by  law  ; 
Magistrates    of   the  j  Kine  not    exceeding      one    thousand 

first  class  :  |  rupees  ; 

1^         Whipping. 

S  Imprisonment  for  a  term  not  exceeding 
six  months,  including  such  solitary  confine- 
o...u«  ..„„»  ;    I  "lent  aa  is  authorised  by  law  ; 

I  r  ino  not  exceeding  two  hundred  rupees ; 

I  Whipping  (if  specially  empowered). 

(c)  Courts  of  Magistrates  of  (         Imprisonment  for  a  term  not  exceeding 
the  third  class  :  j  one  month; 

(.         r  ine  not  exceeding  fifty  rupees. 

(2)  The  Court  of  any  Magistrate  may  pass  any  lawful  sentence,  combining 
any  of  the  sentences  which  it  is  authorised  by  law  to  pass. 

(3)  No  Court  of  any  Magistrate  of  the  second  class  shall  pass  a  sentence  of 
whipping  unless  it  is  specially  empowered  in  this  behalf  by  the  Local  Gov- 
emment. 

Power  of  Ma^strates  to  '^3.     (1)     The  Court  of  any  Magistrate  may  award 

■entence  to  imprisonment  such  term  of  imprisonment  in  default  of  payment  of 
in  default  of  fine.  tine  as  is  authorised  by  law  in  ease  of  such  default : 

Provided  tliat— 

(a)  the  term  is  not  in  excess  of  the  Magistrate's  powers  under  this  Code 

(b)  in  any   case  decided  by  a  Magistrate  where  imprisonment  has  been 
Proviao    a«    lo    certain     awarded   as   part  of  the   substantive    sentence, 

eases.  the  period  of  imprisonment  awarded  in  default 

of  payment  of  the  fine  sTiall  not  exceed  one- 
fourth  of  the  period  of  impriscmment  which  such  Magistrate  is 
competent  to  inflict  as  punishment  for  the  offence  otherwise  than 
as  imprisonment  in  default  of  payment  of  the  fine. 

(2)  The  imprisonment  awarded  under  this  section  may  be  in  addition  to 
a  substantive  sentence  of  imprisonment  for  the  maximum  term  award&l>lA  K« 
the  Magistrate  under  Section  32.  -ruaoie  oy 
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34.  The  Court  of  a  Magistrate,  specially  empowered  under  Section  30, 
Higherpower.  of  certain    may  pass   any   sentence  anthorised   by  law,  except  a 

District  Magittratei.  sentence  of  death  or  of  transportation  for  a  term  exceed- 

ing seven  years  or  imprisonment  for  a  term  exceeding 
seyen  years. 

35.  (1)    When  a  person  is  convicted  at  one  trial  of  two  or  more  distinct 

offences,  the  Court  may  sentence  him,  for  such  offences, 
.i,^",^or«W* offeree";  to  theBeveral  punishments  prescribed  therefor  which 
at  one  trial.  such  Court  is  competent  to  mnict ;  such  punishments, 

when  consisting  of  imprisonment  or  transportation, 
to  commence  the  one  after  the  expiration  of  the  other  in  such  order  as  the 
Court  may  direct,  unless  the  Court  directs  that  such  punishments  shall  run 
oonenrreiitly. 

(2)  In  the  case  of  consecutive  sentences,  it  shall  not  be  necessary  for  the 
Court,  by  reason  only  of  the  aggregate  punishment  for  the  several  offences 
being*  in  excess  of  the  punishment  which  it.'is  competent  to  inflict  on  convictioDS 
of  a  single  offence,  to  send  the  offender  for  trial  before  a  higher  Court : 

Provided  as  follows  :— 

(a)  in  no  case  shall  such   person  be  sentenced 
Maximnm  term  of  pun-  ^q  imprisonment  for  a  longer  period  than 

ithriMnl.  fourteen  years : 

(b)  if  the  case  is  tried  by  a  Magistrate  (other  than  a  Magistrate  acting 
under  Section  34),  the  aggregate  pnnishment  shall  not  exceed  twioe 
the  amount  of  punishment  which  he  is,  in  the  exercise  of  his 
ordinary  jurisdiction,  competent  to  inflict. 

(3)  For  the  purpose  of  appeal,  aggregate  sentences  passed  nnder  this 
section  in  case  of  convictions  for  several  offences  at  one  trial  shall  be  deemed 
to  be  a  single  sentence. 

.  ^jep2ana(f<m.-^ Separable  offences  which  come  within  the  provisions  of  Sec- 
tion 71  of  the  Indian  Penal  Code,  XLY  of  1860,  are  not  distinct  offences  with- 
in the  meaning  of  this  section. 

Illuttration, 

A  breaki  into  a  house  with  intent  to  commit  theft  and  steals  property  therein.  A  bat 
not  committed  diatinot  offences. 

(7. — Ordinary  and  additional  powers. 

36.  All  District  Magistrates,  Subdivisional   Magistrates  and  Magistrates 

of  the  first,  second  and  third  classes,   have  the  powers 
Ordinary      powers      of    hereinafter    respectively    conferred   upon    them  and 
Magistrates.  specified   in   the   third   schedule.     Such   powers   are 

called  their  "  ordinary  powers." 

37.  In  addition  to  his   ordinary  powers,   any  Snbdivisional   Magistrate 

or  any  Magistrate  of  the  first,  second  or  third   clai»8, 
Additional  powere  con-     ^       ^  invested  by  the   Local   Government   or  the 
ferrable  on  Magistrates.         pig^^ict  Magistrate,   as  the  case  may   be,    with    any 
powers  specified  in  the  fourth   schedule  as   powers  with    which  he  may  be  in- 
vested by  the  Local  Government  or  the  District  Magistrate. 

38.     The  power  conferred  on  the  District  Magis- 

OoiitrolofDirtriotMagiB.    ^^^^  y^     Section    37  shall    be  exercised   subject  to 

traU's  mvestrng  power.         ^^^  ^^^^  ^^  ^^^  ^^^  CJovemment. 
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D. — Oonferm^nt,  eontinuanee  and  cancellation  of  powers. 

39.  (I)     In   conferring  powers  under  this  Code   the  Local  Government 
'  naay,  by  order,  empower  persons  specially  by  name  or 

Mode  of  con  f  e  r  r  1  n  g     .^  ^-^^^^  ^^  ^j^^.^.  ^^^^^  ^^  ^j^^  ^f  officials  generally 

by  their  official  titles. 

(2)    Every  such  order  shall  take  effect  from  the  date  on  which  it  is  com- 
manicated  to  the  person  so  empowered. 

40.  Whenever  any  person  holding  an  office  in  the  service  of  Government 
_    . .  _  .    who  has  been  invested  with  any  powers   under  this 

offl^ewZ'rfo^S""'"  Code  thronghout  any  local  area  is  transferred  to  an 
equal  or  higher  office  of  the  same  nature  within  a 
like  local  area  under  the  same  Lo^-al  Government,  he  sitall,  unless  the  Local 
Government  otherwise  directs,  or  has  otherwise  directed,  continue  to  exercise 
the  same  powers  in  the  local  area  to  which  he  is  so  transferred. 

41.  (1)     The  Local  Government  may    withdraw  all  or  any  of  the  powers 
Powcmmay  bocanoeUed.        confened  under  this  Code  on  any  person    by  it  or   by 

any  officer  subordinate  to  it. 

(2)     Any  powers  conferred  by  the  District  Magistrate  may  be   withdrawn 
by  the  District  Magistrate. 


PART  III.-GENERAL  PROVISIONS. 

CHAPTER  IV. 

Or  AID  AND   INK0i:.MATI0N  TO   THE   MaGIMBATES,   THE   POLICB  AND   PERSONS 

MAKING   ARUESTS. 

Pablio  whet,    to   «.si^b  f'     Every  person  is  bound  to  assist  a  Magistrate 

Magistratet  and  police.  or  police-officer  reasonably  deniandmg  his  aid,  whether 

within  or  without  the  preaidency*towns, — 

(a)  in  the  taking  or  preventing  the  escape  of  any  other  person  whom 
such  Magistrate  or  police-officer  is  authorised  to  arrest ; 

(bj  in  the  prevention  or  suppression  of  a  breach  of  the  peace,  or  in  the 
prevention  of  any  injury  attempted  to  be  committed  to  any 
railway,  canal,  telegraph  or  public  property. 

43.  When  a  warrant  is  directed  to  a  person  other  than  a  police-officer,  any 
Aid  to  persoD,  other  than     other  person  may  aid  in  the  execution  of  such  warrant 

police-officer  oxeouting    if  the  person  to  whom  the  warrant  is  directed  be  near 
'^*'^'^*-  at  hand  and  acting  in  the  execution  of  the  warrant. 

44.  (])     Every  person,  whether  within  or   without  the  presidency-towns. 
Public  to  give  inform,    a^are  of  the  commission  of,  or  of  the  intention  of  any 

aUon  of  certaio  offenoes.  ^^^^^  person  to  commit,  any  offence  punishable  under 
any  of  the  following  sections  of  the  Indian  Penal  Code 
XLVof  1860,  namely,  121, 121A,  122,  123, 124,  124A,  126,  126,  130  143  m 
145,  147. 148,  302.  303,  304,  382,  392,  393,  394,  395,  396,  397,  398  399  402*  435' 
436,  449,  450,  456,  457,  458,  459,  and  460,  shall,  in  the  absence  of  reasonable 
excuse,  the  burden  of  proving  which  shall  lie  upon  the  person  so  aware,  forth- 
with give  information  to  the  nearest  Magistrate  or  police  officer  of  such  commis- 
sion or  intention. 
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(2)  For  the  purposes  of  this  section  the  term  "  offence  "  includes  any  act 
committed  at  any  place  out  of  British  India  which  would  constitute  an  offence 
if  committed  in  British  India.  « 

45.     (1)     Every    village-headman,    village-accountant,   village  watchman, 
Village-headmeii,       ac-     village-police-officer,  owner   or  occupier  of   land,   and 
coDutantfl,  land-bolders  and    the  agent  of  any  such  owner  or  occupier,  and  every 
others    bound    to   report    officer  employed  in  the  collection  of  revenue  or  rent  of 
certain  matteri.  j^nd  on  the  part  of  Government  or  the  Court  of  Wards, 

shall  forthwith  communicate  to  the  neai*est  Magistrate  or  to  the  officer  in 
cl^arge  of  the  nearest  police-station,  whichever  is  the  nearer,  any  information 
which  he  may  obtain  respecting — 

(a)  the  permanent  or  temporary  residence  of  any  notorious  receiver  or 

vendor  of  stolen  property  in  any  village  of  which  he  is  headman, 
accountant,  watchman  or  police-officer,  or  in  which  he  owns  or 
occupies  land,  or  is  agent,  or  collects  revenue  or  rent ; 

(b)  the  resort  to  any  place  within,  or  the  passage  through,  such  village 

of  any  person  whom  he  knows,  or  reasonably  suspects,  to  be  a 
thug,  robber,  escaped  convict  or  proclaimed  offender ; 

(e)  the  commission  of,  or  intention  to  commit,  in  or  near  such  villf^ 
any  non-bailable  offence  or  any  offence  punishable  under  Sections 
143,  144,  145,  147,  or  148,  of  the  Indian  Penal  Code,  XLV  of  I860; 

(d)  the  occurrence  in  or  near  such   village  of  any  sudden  or  unnatural 

death  or  of  any  death  under  suspicious  circumstances ; 

(e)  the  commission  of,  or  intention  to  commit,  at  any  place  out  of  British 

India  near  such  village  any  act  which,  if  committed  in  British 
India,  would  be  an  offence  punishable  under  any  of  the  following 
sections  of  the  Indian  Penal  Code,  XLV  of  1860,  namely,  302,  304, 
382,  392,  393,  394,  395,  396,  397,  398,  399,  402,  435,  436,  449,  450, 
457,  458,  459  and  460  ; 

(f)  any  matter  likely  to  affect  the  maintenance  of  order  or  the  preven- 

tion of  crime  or  the  safety  of  person  or  property  respecting  which 
the  District  Magistrate,  by  general  or  special  order  made  with 
the  previous  sanction  of  the  Local  Government,  has  directed  him 
to  communicate  information. 

(2)  In  this  section — 

(t)  "village"  includes  village-lands;  and 

(ii)  the  expression  *'  proclaimed  offender  "  includes  any  person  proclaimed 
as  an  offender  by  any  Court  or  authority  established  or  continued 
by  the  Governor  General  in  Council  in  any  part  of  India  in  re- 
spect of  any  act  which,  if  committed  in  British  India,  woald  be 
gunishable  under  any  of  the  following  sections  of  the  Indian  Penal 
lode,  XLV  of  1860,  namely,  302,  304,  382,  392,  393,  394,  395,  396, 
397,  398,  399,  402,  435,  436,  449,  450,  457,  458,  459,  and  460. 

(3)  Subject  to  rules  in  this  behalf  to  be  made  by  the  Local  Government 
Appointment  of  village.     ^^^  District  Magistrate  may  from  time  to  time  appoint 

headmen hy  District  MagiB-  one  or  more  persons  to  be  village-headmen  for  the  pur- 
trate  in  certain  caees  for  poses  of  this  section  in  any  village  for  which  there 
porposes  of  this  Beotion.       {^  qq  gnoh  headman  appointed  under  any  other  law. 
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CHAPTER  V. 

Op  Arrbst,  Escape  and  Retaking. 

A, — Arrest  generally, 

46.  (I)    In  making  an  arrest  the  police-officer  or  other  person  making  the 

same  shall  actaally  tonch  or  confine  the  body  of  the 
rr«8     ow  mado.  person  to  be  arrested,  nnless  there  be  a  submission  to 

the  custody  by  word  or  action. 

(2)  If  such  person  forcibly  resists  the  endeavour  to  arrest  him,  or  at- 

tempts to  evade  the  arrest,  such  police-officer  or  other 
Beaisfciiig  endeavonr  to    person  may  use    all  means    necessary  to  effect  the 
*™*'-  arrest. 

(3)  Nothing  in  this  section  gives  a  right  to  cause  the  death  of  a  person 
who  is  not  accused  of  an  offence  punishable  with  death,  or  with  transportation 
for  life. 

47.  If  any  person  acting  under  a  warrant  of  arrest,  or  any  police-officer 
Search  of  place  entered     having  authority  to  arrest,  has  reason  to  believe   that 

by  person  aoagbt  to  be  the  person  to  be  arrested  has  entered  into,  or  is  within, 
arrested.  any  place,  the  person  residing  in,  or  being  in   charge 

of,  such  place  shall,  on  demand  of  such  person  acting  as  aforesaid  or  such  police- 
officer  allow  him  free  ingress  thereto,  and  afford  all  reasonable  facilities  for  a 
search  therein. 

48.  If  ingress  to  such  place  cannot  be  obtained  under  Section   47,  it  shall 

be  lawful  in  any  case  for  a  person  acting  under  a 
Procedure  where  iDgpesa    -^arrant  and  in  any  case  in  which  a  warrant  may  issue, 
not  obtainable.  ^^^  cannot  be  obtained  without  affording  the  person  to 

be  arrested  an  opportunity  of  escape,  for  a  police-officer  to  enter  such  place  and 
search  therein,  and,  in  order  to  effect  an  entrance  into  such  place,  to  break  open 
any  outer  or  inner  door  or  window  of  any  house  or  place,  whether  that  of  the 
person  to  be  arrested  or  of  any  other  person,  if  after  notification  of  his  authority 
and  purpose,  and  demand  of  admittance  duly  made  he  cannot  otherwise  obtain 
tKlmittance : 

Provided  that,  if  any  such  place  is  an  apartment  in  the  actual  occupancy 

T>     !,•««  ««««  .««o«o        of  a  woman  (not  being  the  person  to  be  arrested)  who, 

Breaking  open  zanana.  ji»xi.  j  j.  •  i^v  1: 

according  to  custom,  does  not  appear  m  public,  such 

person  or  police-officer  shall,  before  entering  snch  apartment,  give  notice  to  such 
woman  that  she  is  at  liberty  to  withdraw,  and  shall  afford  her  every  reason- 
able facility  for  withdrawing  and  may  then  break  open  the  apartment  and 
enter  it. 

49.  Any  police-officer  or  other  person  authorised  to  make  an  arrest  may 
Power  to  break    open     break  open  any   outer  or  inner  door  or   window  of  any 

doors  and  windows  for  house  or  place  in  order  to  liberate  himself  or  any  other 
purposes  qC  liberation.  person  who,  having  lawfully  entered   for  the  purpose 

of  making  an  arrest,  is  detained  therein. 

50.     The  person  arrested  shall  not  be  subjected 
No  nnneoessary  restraint,     to  more  restraint  than   is  necessary  to  prevent  his 
escape. 

51.     Whenever  a  person  is  arrested  by  a  police-officer  under  a  warrant 
which  does  not  provide  for  the  taking  of  bail,  or  under 
.)  Search  of  arrested  per-    ^  warrant  which  provides  for  the  taking  of  bail^but  the 
*^^  person  arrested  cannot  furnish  bail,  and 
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whenever  a  person  is  arrested  withont  warrant,  or  by  a  private  person 
nnder  a  warrant,  and  cannot  legally  be  admitted  to  bail,  or  is  unable  to  fnmisli 
bail, 

tbe  officer  making  the  arrest  or,  when  the  arrest  is  made  by  a  private 
person,  the  police-officer  to  whom  he  makes  over  the  person  arrested,  may 
search  snch  person,  and  place  in  safe  custody  all  articles,  other  than  necessary 
wearing  apparel,  found  upon  him. 

52.  Whenever  it  is  necessary  to  cause  a  woman  to  be  searched,  the 
„  ^  .  ^.  search  shall  be  made  by  another  woman,  with  strict 
Moaeofflearolm.gwomen.    regard  to  decency. 

53.  The  officer  or  other  person  making  any  arrest  under  this  Code  may 

take  from  the  person  arrested  any  offensive  weapons 

Power  to  seize  oflensivo    ^^ich  he  has  about  his  person,   and  shall  deliver  all 

weapons.  weapons  so  taken  to  the  Court  or  officer  before  which 

or  whom  the  officer  or  person  making  the  arrest  is  required  by  this  Code  to 

produce  the  person  arrested. 

B.^Arreit  mthout  uarrant» 

When  poHoe  may  arrest  ^4.     (1)     Any  police-officer  may,  without  an  order 

without  warrant.  from  a  Magistrate  and  without  a  warrant,  arrest — 

/if «^— any  person  who  has  been  concerned  in  any  cognizable  offence  or 
against  whom  a  reasonable  complaint  has  been  made,  or  credible 
information  has  been  received,  or  a  reasonable  suspicion  exists,  of 
his  having  been  so  concerned  ; 

secondly — any  person  having  in  his  possession  without  lawful  excuse,  the 
burden  of  proving  which  excuse  shall  lie  on  such  person,  any 
implement  of  house-breaking ; 

thirdly — any  person  who  has  been  proclaimed  as  an  offender  either  nnder 
this  Code  or  by  order  of  the  Local  Government ; 

fourthly '^BXLj  person  in  whose  possession  anything  is  found  which  may 
reasonably  be  suspected  to  be  stolen  property  or  who  may  reason- 
ably be  suspected  of  having  committed  an  offcence  with  reference 
to  suoli  thing ; 

^/ttZy— any  person  who  obstructs  a  police-officer  while  in  the  execution 
of  his  duty,  or  who  has  escaped,  or  attempts  to  escape,  from  lawful 
custody ; 

m^M^— -any  person  reasonably  suspected  of  being  a  deserter  from  Her 
Majesty's  Army  or  Navy,  or  of  belonging  to  Her  Majesty's  Indian 
Marine  Service,  and  being  illegally  absent  from  that  service ; 

MVenthly^BJij  person  who  has  been  concerned  in,  or  against  whom  a 
reasonable  complaint  has  been  made  or  credible  information  has 
been  received,  or  a  reasonable  suspicion  exists  of  his  having  been 
concerned  in,  any  act  committed  at  any  place  out  of  British  India, 
which,  if  committed  in  British  India,  would  have  been  punishable 
as  an  offence,  and  for  which  he  is,  under  any  law  relating  to  extra- 
dition or  under  the  Pngitive  Offenders  Act,  (44  and  45  Vict.,  o.  69) 
IbSl,  or  otherwise,  liable  to  be  apprehended  or  detained  in  custody 
in  British  India ;  and 

i^&AIy— any  released  convict  committing  a  breaoh  of  any  rule  made 
nyider  SeotioA  566^  sx^b-sectio^  (8). 
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(2)  This  section  applies  also  to  the  police  in  the  towns  of  Calcatta  and 
Bombay. 

Arrest    of     vaRabondf,  55.     (I)     Any  officer  in  charge  of  a  police-station 

hatntiial  robbers,  &o,  may,  in  like  manner,  arrest  or  cause  to  be  arrested — 

(a)  any  person  foand  taking  precautions  to  conceal  his  presence  within 

the  limits  of  such  station,  under  circumstances  which  afPord  reason 
to  believe  that  he  is  taking  such  precautions  with  a  view  to  com* 
mitting  a  cognizable  offence ;  or 

(b)  any  person  within  the  limits  of  such  station  who  has  no  ostensible 

moans  of  subsistence,  or  who  cannot  give  a  satisfactory  account 
of  himself ;  or 

(e)  any  person  who  is  by  repute  an  habitual  robber,  honse-breaker  or 
thief,  or  an  habitual  receiver  of  stolen  property,  knowing  it  to  be 
stolen,  or  who  by  repute  habitually  commits  extortion  or  in  order 
to  the  committing  of  extortion  habitually  puts  or  attempts  to 
put  persons  in  fear  of  injury. 

(2)  This  section  applies  also  to  the  police  in  the  towns  of  Calcutta  and 
Bombay. 

56.  (1)  When  any  officer  in  charge  of  a  police-station  requires  any  officer 
Procedure  when  police-  subordinate  to  him  to  arrest  without  a  warrant  (other- 
officer  deputes  subordinate  wise  than  in  his  presence)  any  person  who  may  law- 
to  arrest  without  warrant,  f  ally  be  arrested  without  a  warrant,  he  shall  deliver 
to  the  officer  required  to  make  the  arrest  an  order  in  writing,  specifying  the 
person  to  be  arrested  and  the  offence  or  other  cause  for  which  the  arrest  is  to  be 
made. 

(2)  This  section  applies  also  to  the  police  in  the  towns  of  Calcutta  and 
Bombay. 

57.  (1)     When  any  person  who  in  the  presence  of  a'police-officer  has  com- 
Befusal  to  give    name     ™^*^^  ®^  ^^  ^^^"^  accused  of  committing  a  non-cog- 

and  resideuce.  nizable  offence  refuses,  on  demand  of  such  officer,  to  give 

his  name  and  residence,  or  gives  a  name  or  residence 
which  such  officer  has  reason  to  believe  to  be  false,  he  may  be  arrested  by  such 
officer  in  order  that  his  name  or  residence  may  be  ascertained. 

(2)  When  the  true  name  and  residence  of  such  person  have  been  ascer- 
tained, he  shall  be  released  on  his  executing  a  bond,  with  or  without  sureties,  to 
appear  before  a  Magistrate  if  so  required : 

Provided  that,  if  such  person  is  not  resident  in  British  India,  the  bond 
ehall  be  secured  by  a  surety  or  sureties  resident  in  British  India. 

(3)  Should  the  true  name  and  residence  of  such  person  not  be  ascertained 
within  twenty-four  hours  from  the  time  of  arrest,  or  should  he  fail  to  execute 
the  bond  or,  if  so  required  to  furnish  sufficient  sureties,  he  shall  forthwith 
be  forwarded  to  the  nearest  Magisti*ate  having  jurisdiction. 

58.  A  police-officer  may,  for  the  purpose  of  arresting  without  warrant  any 
Parsuit  of  offenders  into    P®**^^  whom  he  is  authorised  to  arrest  under  this 

otiier  jorisdictions.  chapter,  pursue  such  person  into  any  place  in  British 

India. 

59.  (I)     Any  private  person  may  arrest  anv  person  who,  in  his  view, 
Arrest  l>y  ptiyate  per-    <^i^mito  ^  non-bailable  an&  cognizable  offence,  or  who 

has  been  proclaitned  as  an  offender  i 
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and  Bball,  without  nnnecessary  delay,  make  over  any  person  so  arrested 
to  a  police-officer,  or,  in  the  absence  of  a  police-officer, 
Procedure  on  such  arrest,     take  such  person  to  the  nearest  police-station. 

(2)  If  there  is  reason  to  believe  that  each  person  comes  under  the  provi- 
sions of  Section  54,  a  police-officer  shall  re-arrest  him. 

(3)  If  there  is  reason  to  believe  that  he  has  committed  a  non-cognizable 
offence,  and  he  refases  on  the  demand  of  a  police-officer  to  give  his  name  and 
residence,  or  gives  a  name  or  residence  which  such  officer  has  reason  to  believe 
to  be  false,  he  shall  be  dealt  with  under  the  provisions  of  Section  57.  If  there 
is  no  safficient  reason  to  believe  that  he  has  committed  any  offence,  he  shall 
be  at  once  released. 

60.  A  police-officer  making  an  arrest  withont  warrant  shall,   without 
Person  arrested  to   be     nnnecessary  delay  and  subject  to  the  provisions  herein 

taken  before  Magistrate  or  contained  as  to  bail,  take  or  send  the  person  arrested 
officer  in  charge  of  police-  before  a  Magistrate  having  jurisdiction  in  the  case,  or 
station.  before  the  officer  in  charge  of  a  police-station. 

61.  No  police-officer  shall  detain  in  custody  a  person  arrested  without 
Person  arrested  not  to     warrant  for  a  longer  period  tlian  under  all  the  circum- 

be  detained  more  than  stances  of  the  case  is  reasonable,  and  such  period 
twenty  four  hours.  ghall  not,    in    the    absence  of  a  special  order   of   a 

Magistrate  under  Section  167,  exceed  twenty-four  hours  exclusive  of  the 
time  necessary  for  the  journey  from  the  place  of  arrest  to  the  Magistrate's 
Court. 

62.  Officers  in  charge  of  police-stations  shall  report  to  the  District  Magis- 
P  lice  to  report  annre-     *'^^»  ^^»  '^  ^®  ^^  directs,  to  the  Snbdivisional   Magis- 

henrions.  "     trate,  the  cases  of  all  persons  arrested  without  warrant 

within  the  limits  of  their  respective  stations,  whether 
such  persons  have  been  admitted  to  bail  or  otherwise. 

Discharge  of  oorson  ap*  ^^'     ^^  person  who  has  been  arrested  by  a  police- 

prehen^^       ^^  officer  shall  be  discharged  except  on  his   own  bond  or 

on  bail,  or  under  the  special  order  of  a  Magistrate. 

64.  When  any  offence  is  committed  in  the  presence  of  a  Magistrate  within 

.     ,    .      the  local  limits  of  his  jurisdiction,   he  may  himself 
M^sws^'s^wronoe.    "^    arrest  or  order  any  person  to  arrest  the  offender,   and 
may  thereupon,  subject  to  the  provisions  herein  con- 
tained as  to  bail,  commit  Uie  offender  to  custody. 

65.  Any  Magistrate  may  at  any  time  arrest  or  direct  the  arrest,  in  his 

.  presence,  within  the  local  limits  of  his  jurisdiction, 

of  MaSst^jeT  ^^  P'^"®^^    of  any  person  for  whose  arrest  he  is  competent  at  the 
time  and  in  the  circumstances  to  issue  a  warrant. 

66.  If  a  person  in  lawful  custody  escapes  or  is  rescued,  the  person  from 

.      whose  custody  he  escaped  or  was  rescued,  may  imme- 
niwae^d^wtakeT^'  diately  pursue  and  arrest  him  in  any  place  in  British 

^  *  India. 

67.  The  provisions  of  Sections  47,  48  and  49  shall  apply  to  arrests  under 
Provisions    of   Sections    Section  66,  although  the  person    making  any  such 

47,  48  and  49  to  apply  arrest  is  not  acting  under  a  warrant,  and  is  not  a 
to  arrests  under  Bection  66.    police-officer  having  authority  to  an^t. 
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CHAPTER  VI. 

Of  Processes  to  compel  Appeabancb. 
J.— jSttmtnofw, 

68.  (1)     Every  summons  issued  by  a  Court  under  this  Code  shall  be  in 

writing,  in  duplicate,  signed  and  sealed  by  the  presid- 
Porin  of  summons.  ^^^  ^^^^  ^^  ^^^^  Court,  or   by  such   other  officer  as 

the  High  Court  may,  from  time  to  time,  by  rule,  direct. 

(2)  Such  summons  shall  be  served  by  a  police-officer,  or,  subject  to  such 
a        ^  u   »i.  ^  -«..«     rules  as  the  Local    Government  may  prescribe  in  this 

^Summonabywhomserv.     ^^half,  by  an  officer  of  the  Court   issuing  it  or  other 
public  servant. 

(3)  This  section  applies  also  to  the  police  in  the  towns  of  Calcutta  and 
Bombay. 

69.  (1)  The  summons  shall,  if  practicable,  be  served  personally  on  the 
pereon  summoned,  by  delivering  or  tendering  to  him 
one  of  the  duplicates  of  the  summons. 


SammoDS  how  served. 


S*      t      of  receiDt  for  ^^^     Every  person  on  whom  a  summons  is  so  served 

smnmons?^  shall,  if  so  required  by  the  serving  officer,  sign  a  receipt 

therefor  on  the  back  of  the  other  duplicate. 

(3)  Service  of  a  summons  on  an  incorporated  company  or  other  body  cor- 
porate may  be  effected  by  serving  it  on  the  secretary,  local  manager  or  other 
priacipal  officer  of  the  corporation  or  by  registered  post  letter  addressed  to  the 
chief  officer  of  the  corporation  in  British  India.  In  snch  case  the  service  shall 
be  deemed  to  have  been  effected  when  the  letter  would  arrive  in  ordinary  course 
of  post. 

70.     Where  the  person  summoned  cannot  by  the  exercise  of  doe  diligence 
Rarvi  h  rflon    ^®  found,  the  summons  may  be   served  by  leaving  one 

summo^caliiot  be  found.  ^^  *^o  duplicates  for  him  with  some  adult  male  mem- 
ber of  his  family,  or  in  a  presidency-town,  with  his 
servant  residing  with  him  ;  and  the  person  with  whom  the  summons  is  so  left, 
shall,  if  so  required  by  the  serving  officer,  sign  a  receipt  therefor  on  the  back 
of  the  other  duplicate. 

71.  If  service  in  the  manner  mentioned. in  Sections  69  and  70  cannot  by  the 

exercise  of  due  diligence  be  effected,  the  serving  officer 

Prooedore  when  service     ^hall  affix  one  of  the   duplicates  of  the  summons   to 

canncrt  be  effected  as  before    gome  conspicuous  part  of  the  house  or  homestead  in 

^^^  ®  *  which  the  person  summoned  ordinarily  resides ;  and 

thereupon  the  summons  shall  be  deemed  to  have  been  duly  served. 

72.  (1)    Where  the  person  summoned  is  in  the  active  service  of  the  Gov- 

ernment or  of  a  Railway  Company,  the  Court  issuing 
Service  on   servant    of    the  summons  shall  ordinarily  send  it  in  duplicate  to 

Go^nmient  or  of  Railway  ^^^^  ^^^^  ^^  ^^^  ^^^^  j^  ^j^^^\^  ^^^^  person  is  employed ; 
ompany.  ^^^  ^^^j^  hesid  shall  thereupon  caase  the  summons  to  be 

served  in  manner  provided  by  Section  69,  and  shall  return  it  to  the  Court  under 

his  signature  with  the  endorsement  required  by  that  section. 

(2)    Such  signature  shall  be  evidenoe  of  doe  service. 
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73.  .When  a  Coart  desires  that  a  summons  issned  by  it  shall  be  served  at 

any  place  ontside  the  local  limits  of  its  jurisdiction,  it 
ocSdTl^l  HmitT"^''"*'    ^^^^^  ordinarily  send  such  summons  in  duplicate  to  a 

Magistrate  within  the  local  limits  of  whose  jurisdiction 
the  person  summoned  resides  or  is,  to  be  there  served. 

74.  (1)    When  a  summons  issued  by  a  Court^is  served  outside  the  local 

.      .  limits  of  its  jurisdiction,  and  in  any  case  where  the 

ca^'fl  aSd'^JX^  wrwS  ^^^^^^  ^^^  ^^  ««'^«^  *  summons  is  not  present  at  the 
officer  not  ppesoDt.  hearing  of  the  case,  an  affidavit,   purportmg  to   be 

made  before  a  Magistrate,  that  such  summons  has  been 
served,  and  a  duplicate  of  the  summons  purporting  to  be  endorsed  (in  manner 
provided  by  Section  69  or  Section  70)  by  the  person  to  whom  it  was  delivered  or 
tendered  or  with  whom  it  was  left,  shall  be  admissible  in  evidence,  and  the 
statements  made  therein  shall  be  deemed  to  be  correct  unless  and  until  the 
contrary  is  proved. 

(2)    The  affidavit  mentioned  in  this  section  may  be  attached  to  the  duplicate 
of  the  summons  and  returned  to  the  Court. 

B. — Warrant  of  arrest. 

76.    (I)    Every  warrant  of  arrest  issued  by  a  Court  under  this  Code  shall 

be  in  writing,  signed  by  the  presiding  officer,  or,  in  the 

ane^  warrant    o     ^^^  ^£  ^  Bench  of  Magistrates,  by  any  member  of  such 

Bench  ;  and  shall  bear  the  seal  of  the  Court. 

„    ^.  _  .  (2)     Every  such  warrant  shall  remain  in  force 

of  a^''*'''^       ""^^       ^^^^^  ^^  ^?  cancelled  by  the  Court  which  issued  it,  or 

until  it  is  executed. 

76.  (1)    Any  Court  issuing  a  warrant  for  the  arrest  of  any  person  may  in 

its  discretion  direct  by  endorsement  on  the  warrant 

cnSt'^o  ^  tek^"^''*'  ^^'    *^**'  ^^  ®^^^  P®^®^^  executes  a  bond  with  sufficient 
^  *  sureties    for    his  attendance  before  the  Court  at  a 

specified  time  and  thereafter  until  otherwise  directed  by  the  Court,  the  officer 
to  whom  the  warrant  is  directed,  shall  take  such  security  and  shall  release 
such  person  from  custody. 

(2)    The  endorsement  shall  state — 

(a)  the  number  of  sureties ; 

(b)  the  amount  in  which  they  and  the  person  for  whose  arrest  the 

warrant  is  issued,  are  to  bo  respectively  bound ;  and 

(c)  the  time  at  which  he  is  to  attend  before  the  Court. 

(3)     Whenever  security  is  taken  under  this  section 
Bec^nizanoo  to  be  for-    ^j^^  ^^^j,  ^o  whom  the  warrant  is  directed,  shall  for- 
^'^®'^-  ward  the  bond  to  the  Court. 

77.  (I)    A  warrant  of  arrest  shall  ordinarily  be  directed  to  one  or  more 

police-officers,  and,  when  issued  by  a  Presidency  Magis- 
^^^^WWnta      to      whom    ^^^^^  ^j^^u  always  be  so  directed ;  but  any  other  Court 

issuing  such  a  warrant  may,  if  its  immediate  execution 
is  necessary  and  no  police-officer  is  immediately  available,  direct  it  to  any  other 
person  or  persons ;  and  such  person  or  persons  shall  execute  the  same. 

^        .  (2)    When  a  warrant  is  directed  to  more  officers  or 

^^^aronc     to     several    pergons  than  one,  it  may  be  executed  by  all,  or  by  any 
one  or  more,  of  them. 
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78.     (1)     A  District  Magistrate  or  Snbdivisional  Magistrate  may  direct  a 

u  J.     t  J     warrant  to  any  land- holder,  farmer  or  manager  of  land 

to^Uhol^  bB^direoted     ^^^^^^  j^.g  district  or  subdivision  for  the  arrest  of  any 

'     '  escaped  convict,  proclaimed  offender  or  person  who  has 

been  accosed  of  a  non-bailable  offence,  and  who  has  eluded  pursuit. 

(2)  Such  land-holder,  farmer  or  manager  shall  acknowledge  in  writing  the 
receipt  of  the  warrant,  and  shall  execute  it  if  the  person  for  whose  arrest  it  was 
issued,  is  in,  or  enters  on,  his  land  or  farm,  or  the  land  under  his  charge. 

(3)  When  the  person  against  whom  such  warrant  is  issued,  is  arrested,  he 
shall  be  made  over  with  the  warrant  to  the  nearest  police-officer,  who  shall  cause 
him  to  be  taken  before  a  Magistrate  having  jurisdiction  in  the  case,  unless 
security  is  taken  under  Section  76. 

79^     A  warrant  directed  to  any  police-officer  may  also  be  executed  by  any 
J-     *  J     i.      other  police-officer  whose  name  is  endorsed  upon  the 
poKfficer.  warrant    by    the  officer    to  whom  it  is  directed  or 

endorsed. 

80.  The  police-officer  or  other  person  executing  a  warrant  of  arrest  shall 
Notification     of     sub-     notify   the   substance  thereof  to    the    person    to    be 

stance  of  warrant.  arrested,  and  if  so  required,  shall  show  him  the  warrant. 

81.  The  police-officer  or  other  person  executing  a  warrant  of  arrest  shall 

(subject  to  the  provisions  of  Section  76  as  to  security) 

V  ^^'S^^u^r^n^^^^LfK      without  unnecessary  delay  bring  the  person  arrested 
broiLffbt  before  Court  with-     ,.        xin       j.i.'^  i^'lu*  'jli         . 

out  delay.  before  the  Court  before  which  he  is  required  by  law  to 

produce  such  person. 

82.    A  warrant  of  arrest  may  be  executed  at  any 
existed.  "^  "''^  P^*^®  ^^  ^^^^^^  ^''^^*- 

83.  (1)     When  a  warrant  is  to  be  executed  outside  the  local  limits  of  the 

dad  f  jurisdiction  of  the  Court  issuing  the  same,  such  Court 
execS  outeXjorisdic"  ^^7*  instead  of  directing  such  warrant  to  a  police- 
tioQ.  officer,  forward  the  same  by  post  or  otherwise  to  any 

Magistrate  or  District  Superintendent  of  Police  or  the 
Commissioner  of  Police  in  a  presidency-town  within  the  local  limits  of  whose 
jurisdiction  it  is  to  be  executed. 

(2)  The  Magistrate  or  District  Superintendent  or  Commissioner  to  whom 
such  warrant  is  so  forwarded  shall  endorse  his  name  thereon  and,  if  practicable, 
cause  it  to  be  executed  in  manner  hereinbefore  provided  within  the  local  limits 
of  his  jurisdiction. 

84.  (1)    When  a  warrant  directed  to  a  police-officer  is  to  be  executed 

^         ^     J.     X  J     ^      beyond  the  local  limits  of  the  jurisdiction  of  the  Court 

Warrant     directed      to     •    "^  •       jv  ^^      in      j-       m    a  i     '^  *        •  -i 

poUce-officer  for  execution    "S'ling  ^^e  same,  he  shall  ordmanly  take  it  for  endorse- 

outside  jurisdiction.  ment  either  to  a  Magistrate  or  to  a  police-officer  not 

below  the  rank  of  an  officer  in  charge  of  a  station 

within  the  local  limits  of  whose  jurisdiction  the  warrant  is  to  be  executed. 

(2)  Such  Magistrate  or  police-officer  shall  endorse  his  name  thereon,  and 
such  endorsement  shall  be  sufficient  authority  to  the  police-officer  to  whom  the 
warrant  is  directed  to  execute  the  same  within  such  limits,  and  the  local  police 
shall,  if  so  required,  assist  such  officer  in  executing  such  warrant. 

(3)  Whenever  there  is  reason  to  believe  that  the  delay  occasioned  by  obtain- 
ing the  endorsement  of  the  Magistrate  or  police-officer  within  the  local  limits  of 
irhose  juriadiotion  the  warrant  is  to  be  oxecutedi  will  prevent  suoli  ezeoatioS| 
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the  polioe-offioer  to  wliom  it  is  directed,  may  execute  the  same  withoat  such 
endorsement  in  any  place  beyond  the  local  limits  of  the  jorisdiction  of  the 
Coart  which  issaed  it. 

(4)  This  section  applies  also  to  the  police  in  the  towns  of  Calcatta  and 
Bombay. 

85.  When  a  warrant  of  arrest  is  executed  outside  the  district  in  which  it 
-p^^  X     £    was  issued,  the  person  arrested  shall,  unless  the  Court 

pe^n  ^against^^hom  which  issued  the  warrant,  is  witbin  twenty  miles  of 
warrant  iflsaed.  ^^^  place  of  arrest  or  is  nearer  than  the  Magistrate  or 

District  Superintendent  of  Police  or  the  Commissioner 
of  Police  in  a  presidency- town  within  the  local  limits  of  whose  jurisdiction  the 
arrest  was  made,  or  unless  security  is  taken  under  Section  76,  be  taken  before 
such  Magistrate  or  Commissioner  or  District  Superintendent. 

86.  (1)    Such  Magistrate  or  District  Saperintendent  or  Commissioner  shall* 
Prooednre  by  Magistrate     if  the    person    arrested    appears    to    be    the    person 

before  whom  person  arrest-  intended  by  the  Conrt  which  issued  the  warrant,  direct 
ed  is  brought.  lify  removal  in  custody  to  such  Court : 

Provided  that,  if  the  ofFence  is  bailable,  and  such  person  is  ready  and 
willing  to  give  bail  to  the  satisfaction  of  such  Magistrate,  District  Superintend- 
ent or  Commissioner,  or  a  direction  has  been  endorsed  under  Section  76  on  the 
warrant  and  such  person  is  ready  and  willing  to  give  the  security  required  by 
such  direction,  the  Magistrate,  District  Superintendent  or  Commissioner  shall 
take  such  bail  or  security,  as  the  case  may  be,  and  forward  tbe  bond  to  the 
Court  which  issued  the  warrant. 

(2)  Nothing  in  this  section  shall  be  deemed  to  prevent  a  police-officer  from 
taking  security  under  Section  76. 

0, — Proclamation  and  attachment, 

87.  (1)     If  any  Court  has  reason  to  believe  (whether  after  taking  evidence 
_     ,       ..      .  or  not)  that  any  person  against  whom   a  warrant  has 

abS^S  "*'°    ^^"^    "*"^^    ''y  '*'  has  absconded  or  is  concealing 

himself  so  that  snch  warrant  cannot  be  ezecnted,  such 
Court  may  publish  a  written  proclamation  requiring  him  to  appear  at  a  specified 
place  and  at  a  specified  time  not  less  than  thirty  days  from  the  date  of  publish- 
ing such  proclamation. 

(2)  The  proclamation  shall  be  published  as  follows  : — 

(a)  it  shall  be  publicly  read  in  some  conspicuous  place  of  the  town  or 

village  in  which  such  person  ordinarily  resides ;    • 

(b)  it  shall  be  affixed  to  some  conspicuons  part  of  the  house  or  homestead 

in  which  such  person  ordinarily  resides  or  to  some  conspicuous 
place  of  such  town  or  village  ;  and 

(c)  a  copy  thereof  shall   be  affixed  to  some  conspicuous  part  of  the 

Court-house. 

(3)  A  statement  in  writing  by  the  Coart  issuing  the  proclamation  to  the 
effect  that  the  proclamation  was  duly  published  on  a  specified  day  shall  be 
conclusive  evidence  that  the  requirements  of  this  section  have  been  complied 
with,  and  that  the  proclamation  was  published  on  such  day. 

88.  (1)     Tbe  Court  issuing  a  proclamation  under  Section  87  may  at  any 
V  i»  -X      *^™®  order  the  attachment  of  any  property,  movable 

ot^^^adiB^  "^    o^  immovable,  or  both,  belonging  to  the  ptDclaimed 
*^  person. 
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(2)  Sach  order  sBall  anthorise  the  attachment  of  any  property  belonging 
to  SQch  person  within  the  district  in  which  it  is  made  ;  and  it  shall  anthorise 
the  attachment  of  any  property  belonging  to  such  person  without  sach  district 
when  endorsed  by  the  District  Magistrate  or  Chief  Presidency  Magistrate 
within  whose  district  such  property  is  situate. 

(8)  If  the  property  ordered  to  be  attached  is  a  debt  or  other  movable 
property,  the  attachment  under  this  section  shall  be  made — 

(a)  by  seizure  ;  or 

(b)  by  the  appointment  of  a  receiver  ;  or 

(c)  by  an  order  in  writing  prohibiting  the   delivery  of  such  property  to 

the  proclaimed  person  or  to  auy  one  on  his  behalf ;  or 

(J)  by  all  or  any  two  of  such  methods,  as  the  Court  thinks  fit. 

(4)  If  the  property  ordered  to  be  attached  is  immovable,  the  attach- 
ment under  this  section  shall,  in  the  case  of  land  paying  revenue  to  Govern- 
ment, be  made  through  the  Collector  of  the  district  in  which  the  land  is  situate, 
and  in  all  other  cases — 

(e)  by  taking  possession  ;  or 

(f)  by  the  appointment  of  a  receiver ;  or 

(g)  by  an  order  in  writing   prohibitinsr  the  payment  of  rent  or  delivery 

of  property   to   the  proclaimed   person   or  to  any  one  on   his 
behalf ;  or 

(h)  by  all  or  any  two  of  such  methods,  as  the  Court  thinks  fit. 

(5)  If  the  property  ordered  to  be  attached  consists  of  live-stock  or  is  of  a 
perishable  nature,  the  Court  may,  if  it  thinks  it  expedient,  order  immediate 
sale  thereof,  and  in  such  case  the  proceeds  of  the  sale  shall  abide  the  order  of 
the  Court. 

(6)  The  powers,  duties  and  liabilities  of  a  receiver  appointed  under  this 
section  shall  be  the  same  as  those  of  a  receiver  appointed  under  Chapter 
XXXVI  oLthe  Code  of  Civil  Procedure,  XIV  of  1882. 

(7)  If  the  proclaimed  person  does  not  appear  within  the  time  specified  in 
the  proclamation,  the  property  under  attachment  shall  be  at  the  disposal  of 
Government;  but  it  shall  not  be  sold  until  the  expiration  of  six  months 
from  the  date  of  the  attachment,  unless  it  is  subject  to  npeedy  and  natural 
decay,  or  the  Court  considers  that  the  sale  would  be  for  the  benefit,  of  the 
owner,  in  either  of  which  cases  the  Court  may  cause  it  to  be  sold  whenever 
it  thinks  fit. 

89.     If,   within   two  years   from  the  date  of  the  attachment,  any  person 

_    ^      ..        .     .^    ,    ,     whose  property  is  or  has  been  at  the  disposal  of  Gov- 
Beitoration  of  attached  \^  j  i.      ^*;^^  rrf\  ^e  c^^**       oo 

property.  em  men t,   under  sub  section  (7)  of  oection  oo,  appears 

voluntarily  or  is  apprehended  and   brought  before  the 

Court  by  whose  order  the  property  was   attached,   or  the  Court  to  which  such 

Court  is  subordinate,  and  proves  to  the  satisfaction  of   sach  Court  that  he  did 

not  abscond  or  conceal  himself   for  the  purpose   of  avoiding   execution    of  the 

warrant,  and  that  he  had  not  such  notice  of  the   proclamation  as   to  enable  him 

to  attend  within  the  time  specified  therein,  such    property,  or,   if  the  same  has 

been  sold,   the  net  proceeds  of  the  sale,   or,  if  part  only  thereof  has  been  sold, 

the  net   proceeds   of  the  sale   and  the  residue  of  tho   property,  shall,  after 

satisfying  thereout  all  costs  incurred  in  consequence  of  the  attachment,  bo 

delivered  to  him. 
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D. — Other  Rules  regarding  Processes. 

90.  A  Court  may,  in  any  case  in  which  it  is   empowered  hy  this  Code  to 
Issno  of  warrant  in  lien     issue  a  summons  for  the  appearance  of  any    person 

of,  or  in  addition  to,  Bum-     other  than  a  juror  or  assessor,   issue,  after  recording 
™®^*  its  reasons  in  writing,  a  warrant  for  his  arrest — 

(a)  if  I  either  before  the  issue  of  such  summons,  or  af  fcer  the  issue  of  the 
same  but  before  the  time  fixed  for  his  appearance,  the  Court  sees 
reason  to  believe  that  he  has  absconded  or  will  not  obey  the 
summons ;  or 

(h)  if  at  such  time  he  fails  to  appear  and  the  summons  is  proved  to  have 
been  duly  served  in  time  to|  admit  of  his  appearing  in  accordance 
therewith  and  no  reasonable  excuse  is  offered  for  such  failure. 

91.  When  any  person  for  whose  appearance  or  arrest  the  officer  presiding 

,  _         '.    .  1     u    A  *       i^  ^^y   Court   is   empowered  to  issue  a  summons  or 

^   Power  to  take  bond  for '^ ,    .  .    .^        i.    n       t,  i^     m 

appearance.  warrant  is  present  m   such   Court,   such  officer  may 

require  such  person  to  execute  a  bond,  with  or  without 
sureties,  for  his  appearance  in  such  Court. 

92.  When  any  person  who  is  bound  by  any  bond  taken  under  this   Code 
^      1.       \.^-u    A     ^^  appear  before  a  Court,  does  not  so  appear,  the  officer 

fotTe^n^  presiding  in  such  Court  may  issue  a  warrant  directing 

^^  ^^^  '  that  such  person  be  arrested  and  produced  before  him. 

93»    The  provisions   contained  in  this   chapter,  relating  to  a  summons 
Provisiong  of  this  chap-     ^^^  warrant,  and  their  issue,   servico  and  execution, 
ter  generally  applicable  to     shall,  SO   far  as  may  be,   apply  to  every  summons  and 
Bnmmonsea  and  warrants    every  warrant  of  arrest  issued  under  this  Code, 
of  arrest. 


CHAPTER  VII. 

Of  Processes  to   compel  the  Production  op  Documents  and  other  Movable 
propbrtt,  and  for  the  discovert  op  persons  wrongpdllt  confined, 

A, — Summons  to  produce, 

94.  (1)  Whenever  any  Court,  or,  in  any  place  beyond  the  limits  of  the 
towns  of  Calcutta  and  Bombay,  any  officer  in  charge 
Summons  to  PJ^dnce  ^^  ^  ^^^^^  station,  considers  that  the  production  of 
document  or  other  tnmg.  ^^^  document  or  other  thing  is  necessary  or  desirable 
for  the  purposes  of  any  investigation,  inquiry,  trial  or  other  proceeding  under 
this  Code  by  or  before  such  Court  or  officer,  such  Court  may  issue  a  summons, 
or  such  officer  a  written  order,  to  the  person  in  whose  possession  or  power  such 
document  or  thing  is  believed  to  be,  requiring  him  to  attend  and  produce  it,  or 
to  produce  it,  at  the  time  and  place  stated  in  the  summons  or  order. 

(2)  Any  person  required  under  this  section  merely  to  produce  a  document 
or  other  thing  shall  be  deemed  to  have  complied  with  the  requisition,  if  he 
causes  such  document  or  thing  to  be  produced  instead  of  attending  personally 
to  produce  the  same. 

(3)  Nothing  in  this  section  shall  be  deemed  to  affect  the  Indian  Evidence 
Act,  I  of  1872,  Sections  123  and  124,  or  to  apply  to  a  letter,  post  card,  telegram 
or  other  document  or  any  parcel  or  thin^  in  the  custody  of  the  Postal  or  Tele* 
graph  Authorities.  ^  , 
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95.  (1)     If  any  document,  parcel  or  thing  in  such  castody  is,  in  the  opinion 
-  ^  ..         oi  any  DiRtrict  Magistrate,  Chief  Presidency  Magis- 

andtol^ir  *°  *^**^®'   Hi^^  Conrt  or  Court    of   Session,   wanted  for 

the  purpose  of  any  investigation,  inquiry,  trial  or  other 
proceeding  under  this  Code,  soch  Magistrate  or  Court  may  require  the  Postal  or 
Telegraph  Authorities,  as  the  case  may  be,  to  deliver  such  document,  parcel  or 
thing  to  such  person  as  such  Magistrate  or  Court  directs. 

(2)  If  any  such  document,  parcel  or  thing  is,  in  the  opinion  of  any  other 
Magistrate,  or  of  any  Commissioner  of  Police  or  District  Superintendent  of 
Police,  wanted  for  any  such  purpose,  he  may  require  the  Postal  or  Telegraph 
Department,  as  the  case  may  be,  to  cause  search  to  be  made  for  and  to  detain 
such  document,  parcel  or  thing  pending  the  orders  of  any  such  District  Magis- 
trate, Chief  Presidency  Magistrate  or  Court. 

B, — Search-warrants. 

96.  (1)  Where  any  Court  has  reason  to  believe  that  a  person  to  whom  a 
>Vheij  search-war  p  a  n  t     s^i^iroons  or  order  under  Section    94,   or  a  requisition 

may  be  issued.  under  Section  95,  sub-section  (1),  has  been  or  might  be 

addressed,  will  not  or  would  not  produce  the  document 
or  thing  as  required  by  such  summons  or  requisition, 

or  where  such  document  or  thing  is  not  known  to  the  Court  to  be  in  the 
possession  of  any  person, 

or  where  the  Court  considers  that  the  purposes  of  any  inquiry,  trial 
or  other  proceeding  under  this  Code  will  be  served  by  a  general  search  or 
inspection, 

it  may  issne  a  search-warrant ;  and  the  person  to  whom  such  warrant  is 
directed,  may  search  or  inspect  in  accordance  therewith  and  the  provisions 
hereinafter  contained. 

(2)  Nothing  herein  contained  shall  authorise  any  Magistrate  other  than 
a  District  Magistrate  or  Chief  Presidency  Magistrate  to  grant  a  warrant  to 
search  for  a  document,  parcel  or  other  thing  in  the  custody  of  the  Postal  or 
Telegraph  Authorities. 

97.  The  Court  may,   if  it  thinks  fit,  specify  in  the  warrant  the  particular 

Powertorestrictwarrant.     P^'^^f.  ^^  f  ^f  *^f  ^^/  ^  ^^l?}"  ^"^^  *^«  search  or  in- 
spection  shall   extend ;   and  the  person  charged  with 
the  execution  of  such  warrant  shall  then  search  or  inspect  only  the  place  or 
part  so  specified. 

98.  (I)  If  a  District  Magistrate,  Subdivisional  Magistrate,  Presidency 

o       ,     - ,                   .  Magistrate  or  Magistrate  of  the  first  class,  upon  informa- 
Search  of  hoase  suspect-  x-       «    j    ^i.  u  •  i.    *i.-   i         i^^"  *"*"* "i»- 
ed  to   contain  stolen  pro-  *^^°  *°^  ^^^^.  such  inquiry  as  he  thinks  necessary,  has 
perty,   forged    documents,  reason  to  believe  that  any  place  is   used  for  the  de- 
Ac  posit  or  sale  of  stolen  property, 

or  for  the  deposit  or  sale  or  manufacture  of  forged  documents,  false  seals 
or  counterfeit  stamps  or  coin,  or  instruments  or  materials  for  counterfeiting 
coin  or  stamps  or  for  forging ; 

or  that  any  forged  documents,  false  seals  or  counterfeit  stamps,  or  coin,  or 
instruments  or  materials  used  for  counterfeiting  coin  or  stamps  or  for  forging 
are  kept  or  deposited  in  any  place, 

be  may  by  his  warrant  authorise  any  police-officer  above  the  rank  of  a  con- 
stable— 

(a)  to  enter,  with  such  assistance  as  may  be  required,  such  place,  aijid 
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(I)  to  search  the  same  in  manner  specified  in  the  warrant,  and 

(r)  to  take  possession  of  any  property,  docnments,  seals,  stamps  or  coins 
therein  fonnd  which  he  reasonably  suspects  to  be  stolen,  nulaw- 
fnlly  obtained,  iorged^  false  or  counterfeit,  and  also  of  any  such 
instruments  and  materials  as  aforesaid,  and 

(d)  to  convey  such  property,  docnments,  seals,  stamps,  coins,  instruments 

or  materials  before  a  Magistrate,  or  to  j2:uard  the  same  on  the  spot 
until  the  offender  is  taken  before  a  Magistrate,  or  otherwise  to 
dispose  thereof  in  some  place  of  safety,  and 

(e)  to  take  into  custody  and   carry  before   a   Magistrate,  every   person 

found  in  such  place  who  appears  to  have  been  privy  to  the  deposit, 
sale  or  manufacture  or  keeping  of  any  such  property,  docnments, 
seals,  stamps,  coins,  instruments  or  materials,  knowing  or  having 
reasonable  cause  to  suspect  the  said  property  to  have  been  stolen 
or  otherwise  unlawfully  obtained,  or  the  said  documents,  seals, 
stamps,  coins,  instruments  or  materials  to  have  been  forged, 
falsified  or  counterfeited,  or  the  said  instruments  or  materials  to 
have  been  or  to  be  intended  to  bo  used  for  counterfeiting  coin  or 
stamps  or  for  forging. 

(2)     The  provisions  of  this  section  with  respect  to — 

(a)  counterfeit  coin, 

(h)  coin  suspected  to  be  counterfeit,  and 

(c)  instmment-s  or  materials  for  counterfeiting  coin, 

shall,  so  far  as  they  can  bo  made  applicable,  apply,  respectively,  to— 

(a)  pieces  of  metal  made  in   contravention   of   the  Metal   Tokens  Act, 

I  of  1889,  or  brought  into  British  India  in  contravention  of  any 
notification  for  the  time  being  in  force  under  Section  19  of  the  Sea 
Customs  Act,  VIII  of  1878, 

(b)  pieces  of  metal  suspected  to  have  been   so  made  or  to   have  been  so 

brought  into  British  India  or  to  be  intended  to  bo  issued  in  con- 
travention of  the  former  of  those  Acts,  and 

(c)  instruments  or  materials  for  making  pieces  of  metal  in  contravention 

of  that  Act. 

99.  When,  in  the  execution  of  a  search-warrant  at  any  place  beyond   the 
Disposal  of  things  found     local  limits   of   the  jurisdiction   of  the   Court   which 

in  search  beyond  juriadic-  issued  the  same,  any  of  the  thinga  for  which  search  is 
tion.  made,  are  found,  such  things,    together  with  the  list  of 

the  same  prepared  under  the  provisions  hereinafter  contained,  shall  be  immedi- 
ately taken  before  the  Court  issuing  the  warrant,  unless  such  place  is  nearer  to 
the  Magistrate  having  jurisdiction  therein  than  to  such  Court,  in  which  case  the 
list  and  things  shall  bo  immediately  taken  before  such  Magistrate ;  and,  unless 
there  be  good  cause  to  the  contrary,  such  Magistrate  shall  make  an  order 
authorising  them  to  be  taken  to  such  Court. 

0, — Discovery  of  Persons  wrongfully  confined, 

100.  If  any  Presidency  Magistrate,   Magistrate   of  the  first  class  or  Sub* 

divisional    Magistrate   has   reason   to  believe  that  any 

^^ully  ooDfinedr"^'^     person  is  confined,   under   such  circumstances  that  the 

'^'"^^^  '  confinement  amounts  to  an  offence,   he   may  ifisne  a 

search-warrant,  and  the  person  to  whom  such  warrant  is  directed  may  search 
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for  the  person  so  confined  ;  and  sncli  search  shall  be  made  in  accordance  there- 
with, and  the  person,  if  found,  shall  be  immediately  taken  before  a  Magistrate, 
who  shall  make  such  order  as  in  the  circumstances  of  the  case  seems  proper. 

D. — Qeneral  Provisions  relating  to  Searches. 

101.  The  provisions  of  Sections  4:3,  75,   77,   79,  82,  83  and  84  shall,  so  fai- 
Direction,  Ac,  of  search-     ^^  may  be,  apply  to   all  search-warrants  issued   under 

warrants.  Section  96,  Section  98,  or  Section  100. 

102.  (1)     Whenever  any  place  liable  to  search   or  inspection   nnder   this 

chapter  is  closed,  any  person  residing  in,    or  being   in 

iJ^^iL'    toall^*^^    h^     charge  of,  such  place  shall,  on  demand  of  the  officer  or 

c         p   ce     aUowsearc  .     other  person  executing  the  warrant,  and  on  production 

of  the  warrant,  allow  him  free  ingress  thereto,  and  afPord  all  reasonable  facilities 

for  a  search  therein. 

(2)  If  ingress  into  such  place  cannot  be  so  obtained,  the  officer  or  other 
person  executing  the  warrant  may  proceed  in  manner  provided  by  Section  48. 

(3)  Where  any  person  in  or  about  such  place  is  reasonably  suspected  of 
concealing  about  his  person  any  article  for  which  search  should  be  made,  such 
person  may  be  searched.  If  such  person  is  a  woman,  the  directions  of  Section  52 
shall  be  observed.  . 

103.  (1)     Before  making  a  search  under  this  chapter,  the  officer  or  other 

person  about  to  make  it  shall   call   upon   two  or  more 
Search  to  be  made  in     respectable  inhabitants   of  the   locality   in   which   the 
presence  of  witnesses.  p,^^  ^  ^^  searched  is  situate  to  attend  and  witness 

the  search. 

(2)  The  search  shall  be  made  in  their  presence,  and  a  list  of  all  things 
seized  in  the  course  of  such  search  and  of  the  places  in  which  they  are  respect- 
ively found  shall  be  prepared  by  such  officer  or  other  person  and  signed  by  such 
witnesses  ;  but  no  person  witnessing  a  search  under  this  section  shall  be  required 
to  attend  the  Court  as  a  witness  of  the  search  unless  specially  summoned  by  it. 

(3)  The  occupant  of  the  place^searched,  or  some  person  in  his  behalf,  shall, 

in  every  instance,  be  permitted  to  attend   during  the 
Occupant       of      place     search,  and  a  copy  of  the  list  prepared  under  this   sec- 
searched  may  attend.  ^j^^^^  signed  by  the  said  witnesses,  shall  be  delivered  to 
8uch  occupant  or  person  at  his  request. 

(4)  When  any  person  is  searched  under  Section  102,  sub-section  (3),  a  list 
of  all  things  taken  possession  of  shall  be  prepared,  and  a  copy  thereof  shall  be 
delivered  to  such  person  at  his  request. 

E, — Miscellaneous, 

104.     Any  Court  may,   if  it  thinks  fit,   impound 
Power  to  impound  docu-     any  document  or  thing  produced  before  it  under  this 
ment,  Ac.,  produced.  Code. 

105.    Any  Magistrate  may  direct  a  search  to  be  made  in  his  presence   of 

Maristrafce    may  direct     ^^7  P^^®  ^^^  ^^^  search  of  which  he  is  competent  to 

■earoh  in  his  presence.  iiBUO  a  search- wairrant. 
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PART  IV.— PREVENTION  OF  OFFENCES. 

CHAPTER  VIII. 

Of  Skcturity  foe  keeping  the  Peace  and  fob  Good  Behaviour. 

A. — Security  for  keeping  the  Peace  on  Conviction. 

106.  (1)     Whenever  any  person  accused  of  rioting,  assault  or  other  offence 

involving  a  breach  of  the  peace,   or  of  abetting  the 
Security  for  keeping  the    g^me,   or  of   assembling  armed  men  or»  taking  other 
peaoe  on  conviction.  unlawful  measures  with  the  evident  intention  of  com- 

mitting the  same,  or  any  person  accused  of  committing  criminal  intimidation,  is 
convicted  of  such  offence  before  a  High  Court,  a  Court  of  Session  or  the  Court 
of  a  Presidency  Magistrate,  a  District  Magistrate,  a  Subdi visional  Magistrate  or 
a  Magistrate  of  the  first  class, 

and  such  Court  is  of  opinion  that  it  is  necessary  to  require  such  person  to 
execute  a  bond  for  keeping  the  peace, 

such  Court  may  at  the  time  of  passing  sentence  on  such  person,  order  him 
to  execute  a  bond  for  a  sum  proportionate  to  his  means,  with  or  without  sureties 
for  keeping  the  peace  during  such  period,  not  exceeding  three  years,  as  it  thinks 
fit  to  fix. 

(2)  If  the  conviction  is  set  aside  on  appeal  or  otherwise,  the  bond  so  execut- 
ed shall  become  void. 

(3)  An  order  under  this  section  may  also  be  made  by  an  Appellate  Court 
or  by  the  High  Court  when  exercising  its  powers  of  revision. 

B, ^-Security  for  keeping  the  Peace  in  other  caeea  and  Security  for  Good  Behaviour. 

107.  (1)     Whenever  a  Presidency  Magistrate,  District  Magistrate,  Sub- 

divisional  Magistrate  or  Magistrate  of  the  first  class  is 
Security  for  keeping  the     informed  that  any  person  is  likely  to  commit  a   breach 
peaoe  m  other  casee.  ^f  ^j^^  ^^^^^  ^^  disturb  the  public  tranquillity,  or  to  do 

any  wrongful  act  that  may  probably  occasion  a  breach  of  the  peace,  or  disturb 
the  public  tranquillity,  the  Magistrate  may,  in  manner  hereinafter  provided, 
require  such  person  to  show  cause  why  he  should  not  be  ordered  to  execute  a 
bond,  with  or  without  sureties,  for  keeping  the  peace  for  such  period  not  ex- 
ceeding one  year  as  the  Magistrate  thinks  fit  to  fix. 

(2)  Proceedings  shall  not  be  taken  under  this  section  unless  either  the 
person  informed  against,  or  the  place  where  the  breach  of  the  peace  or  distxirbance 
is  apprehended,  is  within  the  local  limits  of  such  Magistrate's  jurisdiction,  and 
no  proceedings  shall  be  taken  before  any  Magistrate,  other  than  a  Chief  Presi- 
dency or  District  Magistrate,  unless  both  the  person  informed  against  and  the 
place  where  the  breach  of  the  peace  or  disturbance  is  apprehended,  are  within 
the  local  limits  of  the  Magistrate's  jurisdiction. 

(3)  When  any  Magistrate  not  empowered  to  proceed  under  sub-section  (1) 
Procedure  of  Magistrate    has  reason  to  believe  that  any  person  is  likely   to  com- 

not  empowered  to  act  under  mit  a  breach  of  the  peace  or  disturb  the  public  tran- 
gub-8ootion  (1).  quillity  or  to  do  any  wrongful  act  that  may  probably 

occasion  a  breach  of  the  peace  or  disturb  the  public  tranquillity,  and  that  such 
breach  of  the  peace  or  disturbance  cannot  be  prevented  otherwise  than  by 
detaining  such  person  in  custody,  such  Magistrate  or  Court  may,  after  recording 
bis  reasons,  issue  a  warrant  for  his  arrest  (if  he  is  not  already  in  custody  or 
before  the  Court),  and  may  send  him  before  a  Magistrate  empowered  to  deal 
with  the  ca£e,  together  with  a  copy  of  bia  reasons. 
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(4)  A  Magistrate  before  whom  a  person  is  sent  under  this  section,  may  in 
his  discretion  detain  such  person  in  custody  until  the  completion  of  the  inquiry 
hereinafter  prescribed. 

108.     Whenever  a  Chief  Presidency  or  District  Magistrate,  or  a  Presidency 
Security    for   good   be-     Magistrate  or   Magistrate  of   the   first  class  specially 
hayioor  from  persons  dis-     empowered  by  the  Local    Government  in  this   behalf, 
seminatinflr  aeditious  mat-     has  information  that  there  is   within  the  limits  of  his 
^^'  jurisdiction  any  person  who.  within  or  without  such 

limits,  either  orally  or  in  writing,  disseminates  or  attempts  to  disseminate,  or 
in  anywise  abets  the  dissemination  of, — 

(a)  any  seditious  matter,  that  is  to  say,  any  matter  the  publication  of 
which  is  punishable  under  Section  124  A  of  the  Indian  Penal  Code, 
XLV  of  1860,  or 

(h)  any  matter  the  publication  of  which  is  punishable  under  Section 
153A  of  the  Indian  Penal  Code,  or 

(c)  any  matter  concerning  a  Judge  which  amounts  to  criminal  intimida- 
tion or  defamation  under  the  Indian  Penal  Code, 

such  Magistrate  may  (in  manner  hereinafter  provided)  require  such  person  to 
show  cause  why  he  should  not  be  ordered  to  execute  a  bond,  with  or  without 
sureties,  for  his  good  behaviour  for  such  period,  not  jQxceeding  one  year,  as  the 
Magistrate  thinks  fit  to  fix. 

No  proceedings  shall  be  taken  under  this  section  against  the  editor,  pro- 
prietor, printer  or  publisher  of  any  publication  registered  under,  or  printed  or 
published  in  conformity  with,  the  rules  laid  down  in  the  Press  and  Registration 
of  Books  Act,  XXV  of  1867,  except  by  the  order  or  under  the  authority  of  the 
(Governor  General  in  Council  or  the  Local  Government  or  some  officer 
empowered  by  the  Governor  General  in  Council  in  this  behalf.  ^^ 

Security    for  good  be-  }^^'     Whenever  a  Presidency  Magistrate,  District 

havionr  from  vagrants  and  Magistrate,  Subdivisional  Magistrate  or  Magistrate  of 
iiwpecfced  persons.  the  first  class  receives  information — 

(a)  that  any  person  is  taking  precautions  to  conceal  his  presence  within 

the  local  limits  of  such  Magistrate's  jurisdiction,  and  that  there  is 
reason  to  believe  that  such  person  is  taking  such  precautions  with 
a  view  to  committing  any  offence,  or 

(b)  <that  there  is  within  such   limits   a  person   who   has   no   ostensible 

means  of  subsistence,  or  who  cannot  give  a  satisfactory  account  of 
himself, 

such  Magistrate  may,  in  mftnner  hereinafter  provided,  require  such  person  to 
show  cause  why  he  should  not  be  ordered  to  execute  a  bond,  with  sureties,  for 
his  good  behaviour  for  such  period,  not  exceeding  one  year,  as  the  Magistrate 
thinks  fit  to  fix. 

110.     Whenever  a   Presidency   Magistrate,   District   Magistrate,   or  Sub- 
Security    for    good  be-     divisional  Magistrate  or  a  Magistrate  of   the  first  class 
haviour     from     habitual     specially  empowered  in  this   behalf  by  the  Local  Gov- 
offendera.  ernment  receives  information   that  any  person  within 

the  local  limits  of  his  jurisdiction — 

(a)  is  by  habit  a  robber,  house-breaker  or  thief,  or 

(b)  is  by  habit  a  receiver  of  stolen  property  knowing  the  same  to  have 

been  stolen, 
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(c)  habitnallj  protects  or  harbours  thieves  or  aids  in  the  concealment  or 

disposal  of  stolen  property,  or 

(d)  habitnally  commits  mischief,  extortion  or  cheating  or  coonterfeiting 

coin,  currency  notes  or  stamps,  or  attempts  so  to  do,  or 

(e)  habitually  commits,  or  attempts  to  commit,  or  abets   the  commission 

of,  offences  involving  a  breach  of  the  peace,  or 

(f)  is  so  desperate  and  dangerous  as  to  render  his  being  at  large  without 

security  hazardous  to  the  community, 

such  Magistrate  may,  in  manner  hereinafter  provided,  require  such  person 
to  show  cause  why  he  should  not  be  ordered  to  execute  a  bond,  with  sureties, 
for  his  good  behaviour  for  such  period,  not  exceeding  three  years,  as  the  Magis- 
trate tMnks  fit  to  fix. 

111.  The  provisions  of   Sections  109  and  110  do  not  apply  to   European 
T^    •     ««  fr»  wnrntvmn     British  subiects  in  cases  where  they  may  be  dealt  with 

vaerantB.  under  the  European  Vagrancy  Act,  X  of  1874. 

112.  When  a  Magistrate  acting  under  Section  107,  Section  108,  Section  109 
O  der  to  be  made.  ^^  Section  110  deems  it  necessary   to  require  any  per- 
son to  show  cause  under   such  section,    he  shall    make 

an  order  in  writing,  setting  forth  the  substance  of  the  information  received, 
the  amount  of  the  bond  to  be  executed,  the  term  for  which  it  is  to  be  in  force, 
and  the  number,  character  and  class  of  sureties  (if  any)  required. 

113.  If  the  person  in  respect  of  whom  such  order  is  made,  is  present  in 
Procedure  in  respect  of     Court,  it   shall  be   read  over   to  him,  or,  if  he   bo   dc- 

persoD  present  in  Court.         sires,    the  substance  thereof  shall  be  explained  to  him. 

114.  If  such  person  is  not  present  in  Court,  the  Magistrate  shall  issue  a 

summons  requiring   him   to  appear,    or,   when   such 
Summons^or  ^^^J*'^*^^^     person   is   in   custody,  a  warrant  directing  the   officer 
ca«eo  person  no        p         ^^   whose   custody  he   is,   to   bring   him   before    the 
Court: 

Provided  that  whenever  it  appears  to  such  Magistrate,  upon  the  report  of 
a  police-officer  or  upon  other  information  (the  substance  of  which  report  or  in- 
formation shall  be  recorded  by  the  Magistrate),  that  there  is  reason  to  fear  the 
commission  of  a  breach  of  the  peace,  and  that  such  breach  of  the  peace  cannot 
be  prevented  otherwise  than  by  the  immediate  arrest  of  such  person,  the 
Magistrate  may  at  any  time  issue  a  warrant  for  his  arrest. 

115.  Every  summons  or  warrant  issued  under  Section  114  shall  be  accom- 
Copy    of    order    under     panied  by  a  copy  of  the  order  made  under  .Section  112, 

Section  112  to  accompany     and  such  copy  shall  be  delivered  by  the  officer  serving 
summons  or  warrant.  or  executing   such  summons  or  warrant  to  the  person 

served  with,  or  arrested  under,  the  same, 

116.  The   Magistrate  may,  if  he  sees   sufficient  cause,   dispense  with  the 

.  ,      personal  attendance  of  any  person  called  upon  to  show 

pefsZal  l^tetC  «»°f  ^»;y  ^^  «»>°«»d  «»t   be  ordered  to  execato  a  bond 

^  for  keeping   the   peace,  and  may  permit  him  to  appear 

by  a  pleader. 

117.  (1)     When  an   order  under  Section    112  has  been  read  or  explained 

under  Section   113   to  a   person  present  in  Court,  or 
Inquiry  as  to  trut   o  in-     ^^^^    ^^j   person   appears    or    is   brouerht   before  a 
formation.  >*      •  j.     x      •  t  -xl  •  ^-         ^ 

Magistrate  m  compliance   with,   or  in  execution  of,  a 

summons  or  warrant  issaed  under  Section  114,  the  Magistrate  shall  proceed  to 
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inqaire  into  the  trath  of  the  information  npon  which  aotlon  has  been  taken,  and 
to  take  such  farther  evidence  as  may  appear  necessary. 

(2)  Such  inquiry  shall  be  made,  as  nearly  as  may  be  practicable  where 
the  order  requires  security  for  keeping  the  peace,  in  the  manner  hereinafter 
prescribed  for  conducting  trials  and  recording  evidence  in  summons-cases ;  and, 
where  the  order  requires  security  for  good  behaviour,  in  the  manner  hreinaf ter 
prescribed  for  conducting  trials  and  recording  evidence  in  warrant-cases,  except 
that  no  charge  need  be  framed. 

(3)  For  the  purposes  of  this  section  the  fact  that  a  person  is  an  habitual 
offender  may  be  proved  by  evidence  of  general  repute  or  otherwise. 

(4e)  Where  two  or  more  persons  have  been  associated  together  in  the  matter 
under  inquiry,  they  may  be  dealt  with  in  the  same  or  separate  inquiries  as  the 
Magistrate  shall  think  just. 

118.  (1)     If,  upon  such  inquiry,  it  is  proved  that  it  is  necessary  for  keep- 
.  .  ing  the  peace  or  maintaining   good   behaviour,  as  the 

Order  to  give  geonrity.        ^^^  ^^^   ^^^  ^^^^  ^,^^  ^^^^^^  j^  respect  of   whom  the 

inquiry  is  made  should  execute  a  bond,  with  or  without  sureties,  the  Magistrate 
shall  make  an  order  accordingly  : 

Provided — 

firstj  that  no  person  shall  be  ordered  to  give  security  of  a  natore  different 
from,  or  of  an  amount  larger  than,  or  for  a  period  longer  than, 
that  specified  in  the  order  made  under  Section  112 : 

secondly,  that  the  amount  of  every  bond  shall  be  fixed  witb  due  re- 
gard to  the  circumstances  of  the  case  and  shall  not  be  excessive  : 

thirdly,  that,  when  the  person  in  respect  of  whom  the  inquiry  is  made 
is  a  minor,  the  bond  shall  be  executed  only  by  his  sureties. 

119.  If,  on  an  inquiry  under  Secticm  117,  it  is  not  proved  that  it  is  neoes- 
D*    hanre  of         on  in-     ®*^  ^^^  keeping  the   peace  or  maintaining  goo4  be- 

formBd  against.  ^®"°°  '  "  haviour,  as  the  case  may  be,  that  the  person  in  respect 
of  whom  the  inquiry  is  made,  should  execute  a  bond, 
the  Magistrate  shall  make  an  entry  on  the  record  to  that  effect,  and,  if  such 
person  is  in  custody  only  for  the  purposes  of  the  inquiry,  shall  release  him,  or, 
if  such  person  is  not  in  custody,  shall  discharge  him. 

G, — Proceedings  in  all  cases  subsequent  to  order  to  furnish  seourity. 

120.  (I)     If  any  person  in  respect  of  whom  an  order  reqniring  security  is 
Commenoement  of  period     made  under  Section  106  or  Section  118,  is,  at  the  time 

for  whioh  teoarity  is   re-     such  order  is  made,  sentenced  to,  or  undergoing  a  sen- 
qaired.  tence  of,  imprisonment,  the    period  for  which  snoh 

secority  is  required  shall  commence  on  the  expiration  of  such  sentence. 

(2)  In  other  cases  such  period  shall  commence  on  the  date  of  snoh  order 
unless  the  Magistrate,  for  sufficient  reason,  fixes  a  later  date. 

121.  The  bond  to  be  executed   by  any  such  person  shall  bind  him  to  keep 
c    ta  t«   f  bo  d  *^®  peace  or  to  be  of  good  behaviour,   as  the  case  may 

°         on.  |j^^  ^^^  |j^  ^j^^   latter  case  the  commission  or  attempt 

to  commit,  or  the  abetment  of,  any  offence  punishable  with  imprisonment, 
wherever  it  may  be  committed,  is  a  breach  of  the  bond. 
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122.  A  Uagistrate  may  refuse  to  accept  any  surety  offered  under  this 
»  i.  -^.o.  i^-  chapter,  on  the  ground  that,  for  reasons  to  be  recorded 
Power  to  reject  aoretieB.      ^^  ^j^^  Magistrate,  such  surety  is  an  unfit  person. 

123.  (1)  If  any  person  ordered  to  give  security  under  Section  106  or  Seo- 
-       .  X  •   ^^    IX    tio°  ^18  ^^^^  ^^^  give  such  security  on  or  before  the 

of  Sty!         ""  ^^t«  ^^  '^^ich  the  period  for  which  such  security  is  to 

be  given,  commences,  he  shall,  except  in  the  caae  next 
hereinafter  mentioned,  be  committed  to  prison,  or,  if  he  is  already  in  prison, 
be  detained  in  prison  until  such  period  expires  or  until  within  such  period  he 
gives  the  security  to  the  Court  or  Magistrate  who  made  the  order  requiring  it. 

(2)  When  Quch  person  has  been  ordered  by  a  Magistrate  to  give  security 
j^^^^,.  ii     f    »ui    ^^^  ^  period  exceeding  one  year,  such  Magistrate  shall, 

UidW^^High  Conrt  or    ^^  ^^^^  person  does  not  give  such  security  as  aforesaid, 
Ckmrt  of  Seeeion.  issue  a  warrant  directing  him  to  be  detained  in  prison 

pending  the  orders  of  the  Sessions  Judge  or,  if  such 
Magistrate  is  a  Presidency  Magistrate,  pending  the  orders  of  the  High  Court ; 
and  the  proceedings  shall  be  laid,  as  soon  as  conveniently  may  be,  before 
such  Court. 

(3)  Such  Court,  after  examining  such  proceedings  and  requiring  from  the 
Magistrate  any  farther  information  or  evidence  which  it  thinks  necessary,  may 
pass  such  order  on  the  case  as  it  thinks  fit : 

Provided  that  the  period  (if  any)  for  which  any  person  is  imprisoned  for 
failure  to  give  security,  shall  not  exceed  three  years. 

(4)  If  the  security  is  tendered  to  the  officer  in  charge  of  the  jail,  he  tball 
forthwith  refer  the  matter  to  the  Court  or  Magistrate  who  made  the  order,  and 
•hall  await  the  orders  of  such  Court  or  Magistrate. 

Kind  of  impriaonment.  (5)     Imprisonment  for  failure  to  give  security  for 

keeping  the  peace  shall  be  simple. 

(6)  Imprisonment  for  failure  to  give  security  for  good  behaviour  may  be 
rigorous  or  simple  as  the  Court  or  Magistrate  in  each  case  directs. 

124.  (1)  Whenever  the  District  Magistrate  or  a  Chief  Presidency  Magis- 
Power  to  release  persona  trate  is  of  opinion  that  any  person  imprisoned  for  fail- 
imprisoned  for  failing  to  ing  to  give  security  under  this  chapter,  whether  by 
give  Monrily.  the  order  of  such  Magistrate  or  that  of  his  predecessor 
in  office,  or  of  some  subordinate  Magistrate,  may  be  released  without  hazard  to 
the  community  or  to  any  other  person,  he  may  order  such  person  to  be  dis- 
charged. 

(2)  Whenever  any  person  has  been  imprisoned  for  failing  to  give  security 
under  this  chapter,  the  Chief  Presidency  or  District  Magistrate  may  (unless 
the  order  has  been  made  by  some  Conrt  superior  to  his  own)  make  an  order 
reducing  the  amount  of  the  securil^  or  the  number  of  sureties,  or  the  time  for 
which  security  has  been  required. 

'  (3)  Whenever  the  District  Magistrate  or  a  Chief  Presidency  Magistrate  is 
of  opinion  that  any  person  imprisoned  for  failing  to  give  security  under  this 
chapter  as  ordered  by  the  Court  of  Session  or  High  Court  may  be  released 
wiihoat  hazard  to  the  community,  such  Magisti^ate  shall  make  an  immediate 
report  of  the  case  for  the  orders  of  the  Court  of  Session  or  High  Court,  as  the 
ease  may  be,  and  such  Court  may,  if  it  thinks  fit,  order ,  such  person  to  he  dis- 
diarged. 
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125.  The  Chief  Presidency  or  District  Magistrate  may  at  anytime,  for 
Power  of  District  Magis-    sufficient  reasons  to  be  recorded  in  writing,  cancel  any 

trate  to  chdcoI  any  bond  bond  for  keeping  the  peace  or  for  good  behavioar 
for  keeping  the  peace  or  executed  nnder  this  chapter  by  order  of  any  Court  in 
good  behavioar.  ^^3  district  not  superior  to  his  Court. 

126.  (1)     Any  surety  for  the  peaceable  conduct  or  good  behaviour  of 
DiBcharge  of  sureties.         another  person  may  at  any  time  apply  to  a  Presidency 

Magistrate,  District  Magistrate,  Subdiyisional  Magis- 
trate or  Magistrate  of  the  first  class  to  cancel  any  bond  executed  under  this 
chapter  within  the  local  limits  of  his  jurisdiction.' 

(2)  On  such  application  being  made,  the  Magistrate  shall  issue  his  sum- 
mons or  warrant,  as  he  thinks  fit,  requiring  the  person  for  whom  such  surety 
is  bound  to  appear  or  to  be  brought  before  him. 

(3)  When  such  person  appears  or  is  brought  before  the  '^Magistrate,  such 
Magistrate  shall  cancel  the  bond,  and  shall  order  such  person  to  give,  for  the 
unexpired  portion  of  the  term  of  such  bond,  fresh  security  of  the  same  descrip- 
tion aa  the  original  security.  Every  such  order  shall,  for  the  purposes  of  8ec- 
tions  121,  122,  123  and  124,  be  deemed  to  be  un  order  made  under  Section  106  or 
Section  118,  as  the  case  may  be. 


CHAPTER  IX. 

Unlawful  Assemblies. 

127.  (I)    Any  Magistrate  or  officer  in  charge  of  a  police-station  may  oom- 
ABMmbly  to  disperse  on    mand  any  unlawful  assembly,  or  any  assembly  of  five 

eommaod  of  Magistrate  or    or  more  persons  likely  to  cause  a  disturbance  of  the 
poUce^ffioer.  public  peace,  to  disperse ;  and  it  shall  thereupon  be  the 

duty  of  the  members  of  such  assembly  to  disperse  accordingly. 

(2)     This  section  applies  also  to  the  police  in  the  towns  of  Calcutta  and 
Bombay. 

128.  If,  upon  being  so  commanded,  any  such  assembly  does  not  dispeme,  or 
Use  of  civil  force  to  dis-    ^^»  without  being  so  commanded,  it  conducts  itself  in 

MfgQ,  such  a  manner  as  to  show  a  determination  not  to  die* 

perse,  any  Magistrate  or  officer  in  charge  of  a  poliee- 
station,  whether  within  or  without  the  presidency-towns,  may  proceed  to  dis- 
perse such  assembly  by  force,  and  may  require  the  assistance  of  any  male  per- 
son, not  being  an  officer  or  soldier  in  Her  Majesty's  Army  or  a  volunteer  enrol- 
led under  the  Indian  Volunteers  Act,  XX  of  1869,  and  acting  as  .such,  for  the 
purpose  of  dispersing  such  assembly,  and,  if  necessary,  arresting  and  confining 
the  persons  who  form  part  of  it,  in  order  to  disperse  such  assembly,  or  that  they 
may  be  punished  acconling  to  law. 

129.  If  any  such  assembly  cannot  be  otherwise  dispersed,  and  if  it  ii 
Use  of  miHtary  force.         necessary  for  the  public  security  that  it  should  be  dis- 
persed, the  Magistrate  of  the  highest  rank,  who  ia  pre- 
sent, may  cause  it  to  be  dispersed  by  military  force. 

130.  (1)    When  a  Ma^strate  determines  to  disperse  any  such  assembly  by 
Dnty  of  officer  command-    military  force,  he  may  require  any  commissioned  or 

iBg  taroops  required  by  Ma-  non-commissioned  officer  in  command  of  any  aoldiers 
gi^rate  to  disperse  assem-  in  Her  Majesty's  Army  or  of  any  volunteers  enrolled 
*>*y-  under  the  Indian  Volunteers  Act,  XK  of  1869,  to  dis- 

perse such  assembly  by  military  force,  and  to  arrest  and  oonfine  such  pessotis 
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forming  part  of  it  aa  the  Magistrate  may  direct,  or  as  it  may  be  iiecesBai7  to 
arrest  and  confine  in  order  to  disperse  the  assembly  or  to  have  them  punished 
according  to  law. 

(2)  Every  snch  officer  shall  obey  such  requisition  in  such  manner  as  he 
thinks  fit ;  but  in  so  doing  he  shall  use  as  little  force,  and  do  as  little  injury  to 
person  and  property,  as  may  be  consistent  with  dispersing  the  assembly  aod 
arresting  and  detaining  such  persons. 

131.  When  the  public  security  is  manifestly  endangered  by  any  such  as- 
Power  of   commissioned     sembly,  and  when  no  Mapristrate  can  be  communicated 

military  officers  to  disperse  with,  any  commissioned  officer  of  Her  Majesty's  Army 
mssembly.  may  disperse  such  assembly  by  military  force,  and  may 

arrest  and  confine  any  persons  forming  part  of  it,  in  order  to  disperse  such  as- 
sembly or  that  they  may  be  punished  according  to  law  ;  but  if,  while  he  is  act- 
ing under  this  section,  it  becomes  practicable. for  him  to  communicate  with  a 
Magistrate,  he  shall  do  so,  and  shall  thenceforward  obey  the  instructions  of  the 
Magistrate  as  to  whether  he  shall  or  shall  not  continue  such  action. 

132.  No  prosecution  against  any  person  for  any  act  purporting  to  be  douc 
Protection   against  pro-     under  this  chapter  shall  be  instituted  in  any  Criminal 

MGation  for  acts  done  an-  Court,  except  with  the  sanction  of  the  Governor  Oeneral 
der  this  chapter.  in  Council ;  and — 

(a)  no  Magistrate  or  police-officer  acting  under  this  chapter  in  good 
faith, 

(h)  no  officer  acting  under  Section  131  in  good  faith, 

(c)  no  person  doing  any  act  in  good  faith,  in  compliance  with  a  requisi- 

tion under  Section  128  or  Section  130,  and 

(d)  no  inferior  officer,  or  soldier,  or  volunteer,  doing  any  act  in  obedience 

to  any  order  which  he  was  bound  to  obey, 

shall  be  deemed  to  have  thereby  committed  an  offence. 

CHAPTER  X. 

Public  Ndisances. 

133.  (1)     Whenever  a  District  Magistrate,  a  Subdivisional  Magistrate  or, 
.     Conditional  order  for  re-     T^^V"  enjpowered  by  the  Local  Government  in  this  be- 

moval  of  nniaanoe.  ^*"»  *  Magistrate  of  the  first  class,  considers,  on  re, 

ceiving  a  police-report  or  other  information,  and  on 
taking  such  evidence  (if  any)  as  he  thinks  fit, 

that  any  unlawful  obstruction  or  nuisance  should  .be  removed  from  any 
way»  riv^r  or  channel  which  is  or  may  be  lawfully  used  by  the  public,  or  from 
any  public  place,  or 

that  any  trade  or  occupation,  or  the  keeping  of  any  goods  or  merchandise, 
by  reason  of  its  being  injurious  to  the  health  or  physical  comfort  of  the  com- 
mnnity,  should  be  suppressed  or  removed  or  prohibited,  or 

that  the  construction  of  any  building,  or  the  disposal  of  any  substMice  as 
likely  to  occasion  conflagration  or  explosion,  should  bo  prevented  or  stopped, 
W 

that  any  building  is  in  such  a  condition  that  it  is  likely  to  fall  and  thereby 
cause  injury  to  persons  living  or  carrying  on  business  in  the  neighbourhood  or 
passing  by,  and  that  in  consequence  its  removal,  repair  or  support  is  necessaiy, 
or 
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that  any  tank,  well  or  excavation  adjacent  to  any  such  way  or  pablic  place 
shonld  be  fenced  in  such  a  manner  as  to  prevent  danger  arising  to  the  pablic, 

such  Magistrate  may  mako  a  conditional  order  requiring  the  person  cans- 
iog  such  obstrnction  or  nuisance,  or  carrying  on  such  trade  or  occupation,  or 
keeping  any  such  goods  or  merchandise,  or  owning,  possessing  or  controlling  such 
building,  substance,  tank,  well  or  excavation,  within  a  time  to  be  fixed  in]  the 
order, 

to  remove  such  obstruction  or  nuisance  ;  or 

to  suppress  or  remove  sucli  trade  or  occupation  ;  or 

to  remove  such  goods  or  merchandise  ;  or 

to  prevent  or  stop  the  construction  of  such  building  ;  or 

to  remove,  repair  oi*  support  it ;  oi* 

to  alter  the  disposal  of  such  substance  ;  ur 

to  fence  such  tank,  well  or  excavation,  as  the  case  may  be ;  or 

to  appear  before  himself  or  some  other  Magistrate  of  the  first  or  second 
class,  at  a  time  and  place  to  be  fixed  by  the  order,  and  move  to  have  the 
order  set  aside  or  modified  in  manner  hereinafter  provided. 

(2)  No  order  duly  made  by  a  Magistrate  under  this  section  shall  be  called 
in  question  in  any  Civil  Court. 

Explanation, — A  "  public  place  "  includes  also  property  belonging  to  the 
State,  camping-grounds  and  grounds  left  unoccupied  for  sanitary  and  recreative 
pnrposes: 

134.     (1)     The     order    shall,    if    practicable,    be  served   on   the  person 
Service  or  Dotiftcation  of     against  whom  it  is   made,  in   manner  herein  provided 
order.  for  service  of  a  summons. 

(2)  If  such  order  cannot  be  so  served,  it  shall  be  notified  by  proclamation, 
published  in  such  manner  as  the  Local  Government  may  by  rule  direct,  and  a 
copy  thereof  shall  be  stuck  up  at  such  place  or  places  as  may  be  fittest  for  con- 
▼eyiog  the  informatioa  to  such  person. 

Person  to  whom  order  in  135.  The  person   against    whom    such    order  is 

addressed  to  obey  or  show     made,  shall— 
caofle  or  claim  jury. 

(a)  perform,  within  the  time   specified  in  the  order,  the  act  directed 
thereby  ;  or 

(bj  appear  in  accordance  with  such  order  and  either  show  cause  against 
the  same,  or  apply  to 

the  Magistrate  by  whom  it  was  made  to  appoint  a  jury  to  try 
whether  the  same  is  reasonable  and  proper. 

136.     If  such  person  does  not  perform  such  act  or  appear  and  show  cause 

or  apply  for  the  appointment  of  a  jury  as  required  by 

CooBequenco  of  his  fail-     Section  135,  he  shall  be  liable  to  the  penalty  prescribed 

log  to  do  so.  j^  |.|j^^  ^jgjjj^jj  1^  Section  188  of  the  Indian  Penal  Code, 

XLV  of  1860,  and  the  order  shall  be  made  absolute. 

137.     (1)  If  he  appears  and  shows  cause  against 
Prooedare  w  h  e r  e  he    the  order,  the  Magistrate  shall  take  evidence  in  the 
spears  to  show  cause.  ^^^^^  ^^^  summonB-case, 
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(2)  If  the  Magistrate  is  satisfied  that  the  order  is  not  reasonable  and 
proper,  no  farther  proceedings  shall  be  taken  in  the  case. 

(3)  If  the  Magistrate  is  not  so  satisfied,   the  order  shall  be  made  abso- 
late. 

Procedure      where     be  1^8.     (1)     On  receiving  an  application  under  See- 

claims  jury.  tion  135  to  appoint  a  jnry,  the  Magistrate  shall — 

(a)  forthwith  appoint  a  jury  consisting  of  an  uneven  number  of  persons 

not  less  than  five,  of  whom  the  foreman  and  one-half  of  the  remain- 
ing members  shall  be  nominated  by  such  Magistrate,  and  the  other 
members  by  the  applicant ; 

(b)  summon  such  foreman  and  members  to  attend  at  such  place  and  time 

as  the  Magistrate  thinks  fit ;  and 

(e)  fix  a  time  within  which  they  are  to  return  their  verdict. 

(2)    The  time  so  fixed  may,  for  good  canse  shown,   be  extended  by  the 
Magistrate. 

139.  (I)     If  the  jury  or  a  majority  of  the  jurors  find  that  the  order  of  the 

Magistrate  is  reasonable  and  proper  as  originally  made, 
Procedore   .3°®";®  JJ^    or  subject  to    a    modification    which    the    Magistrate 
b^tSilbte!  accepts,  the  Magistrate  shall  make  the  order  absolute 

subject  to  such  modification  (if  any). 

(2)    In  other  cases,  no  further  proceedings  shall  be  taken  under  this 
chapter. 

140.  (1)    When  an  oi*der  has  been  made  absolute  under  Section  136,  Section 

137  or  Section  139,  the  Magistrate  shall  give  notice  of 
hof^'w^  b  "lute  ^  ^^®  ^*™®  *^  *^®  person  against  whom  the  order  was 

being        o  a  80  u    .  made,  and  shall  farther  require  him  to  perform  the 

act  directed  by  the  order  within  a  time  to  be  fixed  in  the  notice,  and  inform  him 
that,  in  case  of  disobedience,  he  will  be  liable  to  the  penalty  provided  by  Section 
188  of  the  Indian  Penal  Code,  XLV  of  1860. 

(2)  If  such  act  is  not  performed  within  the  time  fixed,  the  Magistrate  may 

cause  it  to  be  performed,  and  may  recover  the  costs   of 
CottMqt^noeaof  disobedi-    performing  it,  either  by  the  sale  of  any  building,  goods 
enoe  to  o    er.  ^^  other  property  removed  by  his  order,  or  by  the  dis- 

tress and  sale  of  any  other  moveable  property  of  such  person  within  or  without 
the  local  limits  of  such  Magistrate's  jurisdiction.  If  such  other  property  is 
without  such  limits,  the  order  shall  authorise  its  attachment  and  sale  when 
endorsed  by  the  Magistrate  within  the  local  limits  of  whose  jurisdiction  the 
property  to  be  attached  is  found. 

(3)  No  suit  shall  lie  in  respect  of  anything  done  in  good  faith  under  this 
bcction. 

141.  If  the  applicant  by  neglect  or  otherwise  prevents  the  appointment  of 

the  jnry,  or  if  from  any  canse  the  jury  appointed  do 
^^  '^SJJ^V  oiSSio^    ^°*  ^^^^^  ^^^^^  verdict  within  the  time  fixed  or  within 
to  reSm^i^^ct.  ^^^^  farther  time  as  the  Magistrate  may  in  his  discre- 

tion allow,  the  Magistrate  may  pass  such  order  as  he 
thinks  fit,  and  such  order  shall  be  executed  in  the  manner  provided  by 
Section  140. 
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142.  (1)     If  a  Magistrate  making  an  order  nnder  Section  133  considers  that 
Injiinotioiipendioginqoiry.     immediate  measures  should  be  taken  to  prevent  immi- 
nent danger  or  injury  of  a  serious  kind  to  the  public, 

he  may,  whether  a  jury  is  to  be,  or  has  been,  appointed  or  not,  issue  such  an 
injunction  to  the  person  against  whom  the  order  was  made,  as  is  required  to 
obviate  or  prevent  such  danger  or  injury  pending  the  determination  of  the  matter. 

(2)  In  default  of  snch  person  forthwith  obeying  such  injunction,  the 
Magistrate  may  himself  use  or  cause  to  be  used,  snch  means  as  he  thinks  fit  to 
obviate  snch  danger  or  to  prevent  such  injury. 

(3)  No  suit  shall  lie  in  respect  of  anything  done  in  good  faith  by  a 
Magistrate  under  this  section. 

143.  A  District  Magistrate   or   Subdi visional   Magistrate,  or  any  other 
«...  ....^     Magistrate  empowered  by  the  Local  Grovemment  or 

«Kn"^rTnt?o"an^  ^^^  District  Magistrate  iu  this  behalf,  may  oi^er  any 
of  poblic  omsance.  person  not  to  repeat  or  continue  a  public   nuisance,   as 

defined  in   the  Indian  Penal  Code,  XLV  of  1860,  or 
any  special  or  local  law. 


CHAPTER  XL 

Tbmporabt  Obdbrs  in  Urgent  Cases  of  Nuisance  or  apprehendkd  Danger. 

144.     (I)     In  cases  where,  in  the  opinion  of  a  District  Magistrate,  a  Chief 
Power    to    issue    order     Presidency  Magistrate,   a    Snbdivisional    Magistrate, 
absolute  at  onoe  in  urgent    or  of  any  other  Magistrate  specially  empowered  by  the 
oases  of  naisanoe  or  appre-     Local  Government,  or  the  Chief  Presidency  Magistrate 
bended  danger.  op  ^he  District  Magistrate  to  act  under  this  section, 

immediate  prevention  or  speedy  remedy  is  desirable, 

such  Magistrate  may,  by  a  written  order  stating  the  material  facts  of  the 
case  and  served  in  manner  provided  by  Section  134,  direct  any  person  to  abstain 
from  a  certain  act  or  to  take  certain  order  with  certain  property  in  his  possession 
or  nnder  his  management,  if  snch  Magistrate  considers  that  such  direction  is 
likely  to  prevent,  or  tends  to  prevent,  obstruction,  annoyance  or  injury,  or  risk 
of  obstruction,  annoyance  or  injury,  to  any  person  lawfully  employed,  or  danger 
to  human  life,  health  or  safety,  or  a  disturbance  of  the  public  tranquillity,  or  a 
riot,  or  an  affray. 

(2)  An  order  under  this  section  may,  in  cases  of  emergency  or  in  cases 
where  the  circumstances  do  not  admit  of  the  serving  in  dne  time  of  a  notice 
upon  the  person  against  whom  the  order  is  directed,  be  passed  ex-parte, 

(3)  An  order  under  this  section  may  be  directed  to  a  particular  individual 
or  to  the  public  generally  when  frequenting  or  visiting  a  particular  place. 

(4)  Any  Magistrate  may  rescind  or  alter  any  order  made  under  this  section 
by  himself  or  any  Magistrate  snbordinate  to  him  or  by  his  predecessor  in  office. 

(5)  No  order  nnder  this  section  shall  remain  in  force  for  more  than  two 
months  from  the  making  thereof ;  unless,  in  cases  of  danger  to  human  life, 
health  or  safety,  or  a  likelihood  of  a  riot  or  an  affray,  the  Local  Government,  by 
notification  in  the  official  (Jasette,  otherwise  directs. 
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CHAPTER  XII. 

DisPUTBS  AS  TO  Immoveable  Property. 

145.     (1)     Whenever  a  District  Magistrate,  Snbdivisional  Magifitrate  or 
Procedure  where  dispute     Magistrate  of  the  first  class  is  satisfied   from   a   police- 
conoerning  land,   Ac,    is     report  or  other  information  that   a   dispute  likelj  to 
likely  to  cause  breach  of    oanse  a  breach  of  the  peace  exists  concerning  any  land 
peace.  or  water  or  the  boundaries   thereof,   within  the  local 

limits  of  his  jarisdiction,  he  shall  make  an  order  in  writing,  stating  the  grounds 
of  his  being  so  satisfied,  and  requiring  the  parties  concerned  in  such  dispute  to 
attend  his  Court  in  person  or  by  pleader,  within  a  time  to  be  fixed  by  such 
Magistrate,  and  to  put  in  written  statements  of  their  respective  claims  as  re- 
spects the  fact  of  actual  possession  of  the  subject  of  dispute. 

(2)  For  the  purposes  of  this  section  the  expression  "  land  or  water  "  in- 
cludes buildings,  markets,  fisheries,  crops  or  other  produce  of  land,  and  the  rents 
or  profits  of  any  such  property. 

(3)  A  copy  of  the  order  shall  be  served  in  manner  provided  by  thin  Code 
for  the  service  of  a  summons  upon  such  person!  or  persons  as  the  Magistrate 
may  direct,  and  at  least  one  copy  shall  be  published  by  being  affixed  to  sonie 
conspicuous  place  at  or  near  the  subject  of  dispute. 

(4)  The  Magistrate  shall  then,  without  reference  to  the  merits  of  the 

.  ^  claims  of  any  of  such  parties  to  a  right  to  possess  the 
Inquiry  as  o  possession,  g^^j^^  ^£  dispute,  peruse  the  statements  so  put  in, 
hear  the  parties,  receive  the  evidence  produced  by  them,  respectively,  consider 
the  effect  of  such  evidence,  take  such  further  evidence  (if  any)  as  he  thinks 
necessary,  and,  if  possible,  decide  whether  aoy  aud  which  of  the  parties  was  at 
the  date  of  the  order  before  mentioned  in  such  possession  of  the  said  subject : 

Provided  that,  if  it  appears  to  the  Magistrate  that  any  party  has  within  two 
months  next  before  the  date  of  such  order  been  foixjibly  and  wrongfully  dis- 
possessed, he  may  treat  the  party  so  dispossessed  as  if  he  had  been  in  pos- 
session at  such  date  : 

Provided  also,  that,  if  the  Magistrate  considers  the  case  one  of  emergency^ 
he  may  at  any  time  attach  the  subject  of  dispute,  pending  his  decision  under 
this  section. 

(5)  Nothing  in  this  section  shall  preclude  any  party  so  required  to  attend 
or  any  other  person  interested,  from  showing  that  no  such  dispute  as  aforesaid 
exists  or  has  existed ;  and  in  such  case  the  Magistrate  shall  cancel  his  said  order, 
and  all  further  proceedings  thereon  shall  be  stayed,  but,  sabject  to  such  can- 
cellation, the  order  of  the  Magistrate  under  sub-section  (1)  shall  be  final. 

(6)  If  the  Magistrate  decides  that  one  of  the  parties  was  in  such  possession 

of  the  said  subject,  he  shall   issue  an  order  declaring 
I^n^  '\fI^^n''\J^\     ^''''^  ^^^^y  ^  ^^  entitled   to   possession   thereof   until 
iMrally  evicted.  *"  evicted  therefrom  in  due  course  of  law,  and  forbidding 

all  disturbance  of  such  possession  until  such  eviction. 

(7)  Proceedings  under  this  section  shall  not  abate  by  reason  only  of  the 
death  of  any  of  the  parties  thereto. 

146.     (1)     If  the  Magistrate  decides  that  none  of  the  parties  was  then  in 
„         X      ..    u      u-    ..     such  possession,  or  is  unable  to  satisfy   himself  as   to 

o-f  ^ate^  ^^^""^  ""^  ^^^"^   ^"^  ^^''''  '"^  ^^^^   possession  of  the 

•  ^r      *  subject  of  dispute,  he  may  attach  it  until  a  competent 

Court  has  determined  the  rights  of  the  parties  thereto,  or  the  person  entitled  to 
possession  thereof. 
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(2)  When  the  Magistrate  attaches  the  subject  of  dispate,  he  may,  if  he 
thioks  fit,  appoint  a  receiver  thereof,  who,  subject  to  the  control  of  the  Maps- 
trate,  shall  have  all  the  powers  of  a  receiver  appointed  under  the  Code  of  Civil 
Procedure,  XIV  of  1682. 

1-17.     Whenever  any  such  Magistrate  is  satisfied  as  aforesaid  that  a  dispute 

likely  to  cause  a  breach  of  the  peace  exists  conoerninfi^ 

me^tlT&r'^'''^''"'''^^'"^'     the  right   of  use  of  any  land  or    water   (including  any 

*  right  of  way  or  other  easement  over  the  same)  within 

the  local  limits  of  his  jurisdiction,  he  may  inquire  into  the  matter  in  manner 
provided  by  Section  145  ;  and  may,  if  it  appears  to  him  that  such  right  exists, 
make  an  order  permitting  such  thing  to  be  done,  or  directing  that  such  thing 
shall  not  be  done,  as  the  case  may  be,  until  the  person  objecting  to  such  thing 
being  done,  or  claiming  that,  such  thing  may  be  done,  obtains  the  decision  of  a 
competent  Court  adjudging  him  to  be  entitled  to  prevent  the  doing  of,  or  to 
do,  such  thing,  as  the  case  may  bo  : 

Provided  that,  no  order  shall  be  passed  under  this  section  permitting  the 
doing  of  anything  where  the  right  to  do  such  thing  is  exerciseable  at  all  times 
of  the  year,  unless  such  right  has  been  exercised  within  three  months  next  be- 
fore the  institution  of  the  inquiry  ;  or,  where  the  right  is  exerciseable  only  at 
particular  seasons  or  on  particular  occasions,  unless  the  right  has  been  exercised 
during  the  last  of  such  seasons  or  occasions  before  such  institution. 

148.  (I)     Whenever  a  local  inquiry  is  necessary  for  the  purposes  of  this 

chapter    any    District    Magistrate    or     Subdivisional 

Local  inquiry.  Magistrate  may  depute  any  Magistrate  subordinate  to 

him  to  make  the  inquiry,  and  may  furnish  him  with  such   written  instructions 

as  may  seem  necessary  for  his  guidance,  and  may  declare  by  whom  the  whole  or 

any  part  of  the  necessary  expenses  of  the  inquiry  shall  be  paid. 

(2)     The  report  of  the  person  so  deputed  may  be  read  as  evidence  in  the  case. 

(S)     When  any   costs  have  been  incurred  by  any  party  to  a  proceeding  un- 
der   this   chapter   for   witnesses,   or  pleaders*   fees,  or 
Order  as  to  cost.  ^^^^^  ^^^    Magistrate  passing  a  decision  under  Section 

J 45,  Section  146  or  Section  147  may  direct  by  whom  such  costs  shall  be  paid, 
whether  by  such  party  or  by  any  other  party  to  the  proceeding,  and  whether 
in  whole  or  in  part  or  proportion.  All  costs  so  directed  to  be  paid  may  be  re- 
covered as  if  they  were  fines. 

CHAPTER  XIII. 

Priivkntive  Action  op  thb  PotiICk. 

149.  Every  police-officer  may  interpose  for  the  purpose  of   preventing, 
Police  to  prevent  coimiz-     and  shall,  to  the  best   of  his    ability,  prevent,  the  com- 

able  oflfences.  mission  of  any  cognizable  offence 

150.  Every  police-officer  receivingr  information  of  a  design  to  commit  any 

,  .    .      .       cognizable  offence   shall    communicate  such  informa- 
coitno'roffentr  *"    tior-to   ♦"«  P">iee-ofB..cr  to  whom   he  i«   subordinate, 
and  to  any  other   officer  whose  duty  it  is  to  prevent  or 
take  cognizance  of  the  commission  of  any  such  offence. 

151.  A  police-officer  knowing  of  a  desisrn  to  commit  any  cognizable  offence 

,      may  arrest,  without  orders  from  a  Maoistrate  and  with- 
Arrc«t  to    prevent   each  /  i    j.i_  j     •      .         .<i  .,  *▼•««* 

oUonceg.  ^^^  *  warrant,  the  person  so  designing,  if  it  appears  to 

such  officer  that  the  commission  of  the  offence  cannot 
be  otherwise  prevented . 
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152.  A   police-officer  may  of  his  own  aathoritj   interpose  to  prevent  any 

.  injury  attempted  to  be  committed  in  his    view  to  any 

Wto^OTo^l^y  ^"^J^T         public   property,   moveable  or  immoveable,  or  the  re- 
moval or  injury  of  any  pnblic  landmark   or  buoy  or 
other  mark  used  for  navigation. 

153.  (1)     Any  officer  in  charge  of  a  police-station  may,  without  a  warrant, 

,     .  ,.       ,     enter  any  place  within  the  limitf   of  such   station  for 

m^S!:'*'''  ^^®  purpose  of  inspecting  orsearching  for  any  weights 

or  measures  or  instrumeots  for  weighing,  used  or  kept 

therein,  whenever   he  has  reason  to   believe  that   there  are  in  snch  place  any 

weights,  measures  or  instruments  for  weighing  which  are  false, 

(2)  If  he  finds  in  such  place  any  weights,  measures  or  instruments  for 
weighing  which  are  false,  he  may  seize  the  same,  and  shall  forthwith  give  in- 
formation of  snch  seizure  to  a  Magistrate  having  jurisdiction. 

PART    V— INFORMATION    TO   THE    POLICE   AND    THEIR 
POWERS  TO  INVESTIGATE. 

CHAPTER  XIV. 

154.  Every  informatiou  relating  to  the  commission  of  a  cognizable  ofEence, 

if  given  orally  to  an  oflBcer  in  charge  of  a  police-station, 
M^^eT'"''  '"  '^''^'''  ^^^"  ^^  reduced  to  writing  by  him  or  under  his  direc- 
tion, and  be  read  over  to  the  informant ;  and  every 
such  information,  whether  given  in  writing  or  reduced  to  writing  as  aforesaid, 
shall  be  signed  by  the  person  giving  it,  and  the  Rubstauce  thereof  shall  be  en- 
tered in  a  book  to  be  kept  by  such  officer  in  such  form  as  the  Local  Government 
may  prescribe  in  this  behalf. 

155.  (I)     When  information  is  given  to  an  officer  in  charge  of  a  police- 

station  of  the  commission  within  the  limits  of  such 
nii^We'^^r  '"^  non-oog-     g^^^^j^^  q£  ^  non-cognizabh^  offence,  he   shall   enter  in  a 

book  to  be  kept  aR  aforesaid  the  substance  of  such  in- 
formation, and  refer  the  informant  to  the  Magistrate. 

(2)  N(i  police-officer  shall  investigate  a  non- cognizable  case   without  the 

•  to  1  .  ^^^^  ^^  ^  Magistrate  of  the  first  or  second  class  having 
coenr^ble^cascs  '"  ^  ' ""  power  to  try  such  case  or  commit  the  same  for  trial,  ot 
^^  of  a  Presidency  Magistrate. 

(3)  Any  police-officer  receiving  snch  order  may  exercise  the  same  powers 
in  respect  of  the  investigation  (except  the  power  to  arrest  without  warrant)  as 
an  officer  in  charge  of  a  police-station  may  cxerriso  in  a  cognizable  case. 

156     (I)     Any  officer  in  charge  of  a  police-station  may,  without  the  order 

^.    ...  of  a  Magistrate,  investigate  any   cognizable  case  which 

niiTble'SiTer"  '"'''    '''''"     a  Court,  having  jurisdietion  over  the  local    area  within 

the  limits  of  such  station,  would  have  power  to  inqaire 

into  or  try  ondor  the  provisions  of  Chapter   XV    relating  to  the  place  of  inqairy 

or  trial. 

(2)  No  proceeding  of  a  police-officer  in  any  sn^h  case  shall  at  any  stage  be 
called  in  question  on  the  ground  that  the  case  was  one  which  snch  officer  was 
not  empowered  under  this  section  to  investigate. 

(3)  Any  Magistrate  empowered  under  Section  190  may  order  snch  an  in- 
yestigatioo  as  above  mentioned. 
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157.  (1)     If,  from  informatiou  received  or  otherwise,  an  officer  in  charge  of 
PrnnAH         h  *  poHce-fttation  has  reason   to  suspect  the  oomminsion 

ableoffenSTewpe'Sed!^"'^"  ^^  *°  offence  which  he  is  empowered  nnder  Section  156 
to  investigate,  he  shall  forthwith  send  a  report  of  the 
same  to  a  Magi8ti*ate  empowered  to  take  cognizance  of  snch  offence  npon  a 
police-report,  and  shall  proceed  in  person,  or  shall  depate  one  of  his  sabordi- 
nate  officers  to  proceed,  to  the  spot  to  investigate  the  facts  and  circamstances  of 
the  case,  and  to  take  sacli  measures  as  may  be  necessary  for  the  discovery  and 
arrest  of  the  offender  : 

Provided  as  follows : — 

(a)  when  any  information   as  to   tho  commission  of   any  such  offence 

Where localinvestigation     '^   ^^T®^  "5*'?«^  ^^^   P^'^^^?  by  name  and  the 

dispensed  with.  *^^®  ^^  ^^^  ^^  *  senous  nature,   the  officer  in 

charge   of  a  police-station  need  not  proceed  In 

person  or  depute  a  subordinate  officer  to  make  an   investigation  on 

the  spot ; 

(b)  if    it   appear    to    the    officer    in    charge    of    a   police-station   that 

Where    police-offioer  iii     there   is   no   sufficient  ground  for  entering  on 

charjfe  sees  no    sufficient     an  investigation,    he   shall    not  investigate    the 
groond  for  investigation.         case 

(2)  In  each  of  the  cases  mentioned  in  clauses  (a)  and  (6)  of  the  proviso  to 
sub-section  (1),  the  officer  in  charge  of  the  police-station  shall  state  in  his  said  re- 
port his  reasons  for  not  fully  complying  with  the  requirements  of  that  sub-section. 

158.  (I)     Every  report  sent  to  a  Magistrate  under  Section  157  shall,  if  the 
^^  .         Local   Government   so  directs,   bo  submitted  through 

l57hS^  submitted       *^*^^     such  superior  officer  of  police  as  the  Local  Qovemment, 
by  genei-al  or  special  order,  appoints  in  that  behalf. 

(2)  Snch  superior  officer  may  give  such  instructions  to  the  officer  in  charge 
of  the  police-station  as  ho  thinks  fit,  and  shall,  after  recording  such  instructions 
on  snch  report,  transmit  tho  same  without  delay  to  tho  Magistrate. 

159.  Such  Magistrate,  on  receiving  such  report,  may  direct  an    investiga- 
Fower  to  hold  investi-     ^^oti  or,  if  he  thinks  fit,  at  once  proceed,  or  depate  any 

nation  or  preliminary  in-     Magistrate  subordinate  to  him   to  proceed,  to  hold  a 
quiry.  preliminary  inquiry  into,  or  otherwise  to  dispose  of 

the  case  in  manner  provided  in  this  Code. 

160.  Any  police-officer  making  an  investigation  under  this  chapter,  may, 
Police-officer's  power  to     ^7  o^der  in  writing,  require  the  attendance  before  him- 

require  attendance  of  wit-     self  of  any  person   being    within  the   limits  of  his  own 
nesses.  or  any   adjoining  station  who,   from  the  information 

given  or  otherwise,  appears  to  be  acquainted  with  the  circumstances  of  the  case ; 
and  such  person  shall  attend  as  so  required. 

161     (1)     Any  police-officer  making  an  investigation  under  this  chapter  may 
Examination  of  witness-     examine  orally   any  person  supposed   to  be  acquainted 
^  by  police.  with  tho  facts  and  circumstances  of  the  case. 

(2)  Snch  person  shall  be  bound  to  answer  all  questions  relating  to  snch 
case  put  to  him  by  such  officer,  other  than  questions  the  answers  to  which 
would  have  a  tendency  to  expose  him  to  a  criminal  charge  or  to  a  penalty  or 
{(urfoitore. 
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162.     (I)     No  statement  made  by   any   person  to  a  poHce-oflScer  in   the 
Statements  to  police  not     coarse  of  an    investigation    under  this  chapter  shall,  if 
to  be  signed  or  admitted  in     taken  down  in  writing,  be  signed  by  the  person  making 
evidence.  it,  nor  shall  such  writing  be  used  as  evidence : 

Provided  that,  when  any  witness  is  called  for  the  prosecution  whose  state- 
ment has  been  taken  down  in  writing  as  aforesaid,  the  Court  shall,  on  the  re- 
quest of  the  accused,  refer  to  such  writing,  and  may  then,  if  the  Court  thinks 
it  expedient  in  the  interests  of  jastice,  direct  that  the  accused  be  furnished  with 
a  copy  thereof :  and  such  statement  may  be  nsed  to  impeach  the  credit  of  such 
witness  in  manner  provided  by  the  Indian  Evidence  Act,  I  of  1872. 

(2)  Nothing  in  this  section  shall  be  deemed  to  apply  to  any  statement 
falling  within  the  provisions  of  Section  32,  claase  (I),  of  the  Indian  Evidence 
Act  1  of  1872. 

168.     (1)  No  police-officer  or   person  in   authority   shall  offeror  make,  or 

No    inducement    to    be     ^^^®  ^  ^^   ^^^'^^^    ^^   ^*^'**'»    ^^^   «°^^    inducement, 
offered.  threat  or  promise  as  is  mentioned  in   the  Indian   Evi- 

dence Act,  I  of  1872,  Section  24. 

(2)  But  no  police-officer  or  other  person  shall  prevent,  by  any  caution  or 
otherwise,  any  person  from  making  in  the  coarse  of  any  investigation  under 
this  chapter  any  statement  which  ho  may  be  disposed  to  make  of  his  own  free 
will. 

164.  (I)     Every  Magistrate  not  being  a  police-officer  may  record  any  state- 
Power  to   record   state-     ^®"*  ^^  confession  made   to  him   in   the  course   of  an 

ments  and  confessions.  investigation  under  this  chapter,  or  at  any  time   after- 

wards before  the  commencement  of  the  inquiry  or  trial. 

(2)  Such  statements  shall  be  recorded  in  such  of  the  manners  hereinafter 
prescribed  for  recording  evideuce  as  is,  in  his  opinion,  best  fitted  for  the  circaiu- 
stanccB  of  the  case.  Such  confessions  shall  be  recorded  and  signed  in  the 
manner  provided  in  Section  364,  and  such  statements  or  confessions  6hall  then 
be  forwarded  to  the  Magistrate  by  whom  the  case  is  to  be  inquired  into  or  tried. 

(3)  No  Magistrate  shall  record  any  such  confession  unless,  upon  questioning 
the  person  making  it,  he  has  reason  to  believe  that  it  was  made  voluntarily  ;  and, 
when  he  records  any  confession,  he  shall  make  a  memorandum  at  the  foot  of 
such  record  to  the  following  effect : — 

"1  believe  that  this  confession  was  voluntarily  made.  It  was  taken  in  my 
presence  and  hearing,  and  was  read  over*  to  the  person  making  it  and  admitted 
by  him  to  be  correct,  and  it  contains  a  full  and  true  account  of  the  statement 
made  by  him. 

(Signed)  A.  B., 
Magistrate,'^ 

Explanation. — It  is  not  necessary  that  the  Magistrate  receiving  and  record- 
ing a  confession  or  statement  should  be  a  Magistrate  having  jurisdiction  in  the 
case. 

165.  (1)     Whenever  an  officer  in   charge  of  a  police-station,  or  a  police- 

c-  -^1   i,«  •.«!•««  «i««^«     officer   making  an   investigation,    considers   that  the 
Search  by  pouce-omcer.  j     j.-         i«°        -i  .  /i  •       •  a 

production  of  any  document  or  thing  is   necessary  to 

the  conduct  of  an  investigation  into  any  offence  which  he  is  authorised  to  in- 
vestigate, and  there  is  reason  to  believe  that  a  person  to  whom  a  summons  or 
order  under  Section  94  has  been  or  might  be   issued    will    not  or   would    not 
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prodace  such  docameut  or  thiog  according  to  the  directions  of  the  snmmoDS  or 
order,  or  when  Buch  document  or  thing  is  not  known  to  be  in  the  possession 
of  any  person,  such  officer  may  search,  or  cause  search  to  be  made,  for  the  same 
in  any  plaoe  within  the  b'mits  of  the  station  of  which  he  is  in  charge,  or  to 
which  he  is  attached. 

(2)  Such  officer  shall,  if  practicable,  conduct  the  search  in  person. 

(3)  If  he  is  unable  to  coudnct  the  searcli  in  pei^son,  and  there  is  no  other 
pei*sou  competent  to  make  the  search  present  at  the  time,  he  may  require  any 
officer  subordinate  to  hira  to  make  the  search,  and  he  shall  deliver  to  such 
subordinate  officer  an  order  in  writing,  specifying  the  document  or  thing  for 
which  search  is  to  be  made,  and  the  place  to  be  searched  ;  and  such  subordinate 
officer  may  thereupon  search  for  such  thing  in  such  place. 

(4)  The  provisions  of  this  Code  as  to  search-warrants  shall,  so  far  as  may 
be,  apply  to  a  search  made  under  this  section. 

166.  (I)      An  officer  in  charge   of  a  police-station  may  require  an    officer 
When  officer  in  charge     i"   charge   of  another   police-station,    whether   in  the 

of  polioe-Btation  may  re-  same  or  a  different  district,  to  cause  a  search  to  be 
qnire  another  to  issuo  made  in  any  place,  in  any  case  in  which  the  former 
«earoh-warrant.  officer  might  cause  such  seai*ch  to  be  made   within    the 

limits  of  his  own  station. 

(2)  Such  officer,  on  being  so  required,  shall  proceed  according  to  the  pro- 
visions of  Section  165,  and  shall  forward  the  thing  found,  if  any,  to  the  officer 
at  whose  request  the  search  was  made. 

167.  (I)     Whenever  it  appears  that  any  ijventigatiou  untier  this    chapter 
Procednre  when    iuven.     cannot  be  completed  within  the  period  of    twenty-four 

tigadon  cannot  be  com plet-  hours  lixed  by  Section  61,  add  there  are  grounds  for 
ed  in  twenty-four  houra.  believing  that  the  accusation  or  information  is  well- 
founded,  the  officer  in  charge  of  the  police-station  shall  forthwith  transmit  to 
the  nearest  Magistrate  a  copy  of  the  entries  in  the  diary  hereinafter  prescribed 
relating  to  the  case,  and  shall  at  the  same  time  forward  the  accused  (if  any)  to 
such  Magistrate. 

(2)  The  Magistrate  to  whom  an  accused  person  is  foi  warded  under  this 
section  may,  whether  he  has  or  has  not  jurisdiction  to  try  the  case,  from  time  to 
time,  authorise  the  detention  of  the  accused  in  such  custody  as  such  Magistrate 
thinks  fit,  for  a  term  not  exceeding  fifteen  days  in  the  whole.  If  he  has  not  juris- 
diction to  try  the  case  or  commit  it  for  trial,  and  considers  further  detention 
unnecessary,  he  may  order  the  accused  to  be  forwarded  to  a  Magistrate  having 
such  jurisdiction. 

(3)  A  Magistrate  authorising  under  this  section  detention  in  the  custody 
of  the  police  shall  record  his  reasons  for  so  doing. 

(4)  If  such  order  is  given  by  a  Magistrate  other  than  the  District  Magis- 
trate or  Subdivisional  Magistrate,  he  shall  forward  a  copy  of  his  order,  with 
his  reason  for  making  it,  to  the  Magistrate  to  whom  he  is  immediately  sub- 
ordioate. 

168.  When  any   subordinate   police-officer   has  made  any    investigation 

under  this  chapter,  he  shall  report  the  result   of  such 
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169.  If,   upon  an  investigation   under  this   chapter,   it   appears   to   the 

officer  in  charge  of  the  police-station  that  there  is  not 
Ueleaae  of  accused  when     sufficient  evidence  or  reasonable  ground   of  suspicion 
ovi  ence    e  cient.  ^  justify  the  forwarding  of  the  accused  to  a  Magistrate 

such  officer  shall,  if  such  person  is  in  custody,  release  him  on  his  executing  a 
bond,  with  or  without  sureties,  as  such  officer  may  direct,  to  appear,  if  and 
when  so  required,  before  a  Magistrate  empowered  to  take  cognizance  of  the 
offence  on  a  police-report  and  to  try  the  accused  or  commit  him  for  trial. 

1 70.  ( I )     If,  upon   an  investigation  under  this  chapter,  it  appears  to   the 
Case  to  be  sent  to  Magis-     officer  in  charge   of   the  police-station   that  there   is 

trate  when  e\ideDce  is  sufficient  evidence  or  reasonable  ground  as  aforesaid, 
sufficient.  such  officer  shall   forward  the  accused  under  custody 

to  a  Magistrate  empowered  to  take  cognizance  of  the  offence  upon  a  police- 
report,  and  to  try  the  accused  or  commit  him  for  trial  or,  if  the  offence  is  bail- 
able and  the  accused  is  able  to  give  security,  shall  take  security  from  him  for 
liis  appearance  before  such  Magistrate  on  a  day  fixed  and  for  his  attendance 
from  day  to  day  before  such  Magistrate  until  otherwise  directed. 

(2)  When  the  officer  in  charge  of  a  police-station  forwards  an  accused 
j)er8on  to  a  Magistrate  or  takes  security  for  his  appearance  before  such  Magis- 
trate under  this  section,  he  shall  send  to  such  Magistrate  any  weapon  or  other 
article  which  it  may  be  necessary  to  produce  before  him,  and  shall  require  the 
complainant  (if  any),  and  so  many  of  the  persons  who  appear  to  such  officer 
to  be  acquainted  with  the  circumstances  of  the  case  as  he  may  think  necessary, 
to  execute  a  bond  to  appear  before  the  Magistrate  as  thereby  directed  and 
prosecute  or  give  evidence  (as  the  case  may  be)  in  the  matter  of  the  charge 
against  the  accused. 

(3)  If  the  Court  of  the  District  Magistrate  or  Subdivisional  Magistrate 
is  mentioned  in  the  bond,  such  Court  shall  be  held  to  include  any  Court  to 
which  such  Magistrate  may  refer  the  case  for  inquiry  or  trial,  provided  reasonable 
notice  of  such  reference  is  given  to  such  complainant  or  persons. 

(4)  The  day  fixed  under  this  section  shall  be  the  day  whereon  the  accused 
person  is  to  appear,  if  security  for  his  appearance  has  been  taken,  or  the  day 
on  which  he  may  be  expected  to  arrive  at  the  Court  of  the  Magistrate,  if  he  is  to 
be  forwarded  in  custody. 

(5)  The  officer  in  whoso  presence  the  bond  is  executed,  shall  deliver  a  copy 
thereof  to  one  of  the  persons  who  executed  it,  and  shall  then  send  to  the 
Magistrate  the  original  with  his  report. 

171.  No  complainant  or  witness  on  his  way  to  the  Court  of  the  Magistrate 
Complainants    and  wit-    sball  be  required  to  accompany  a  police-officer. 

nesses  not  to  be  required 
to  accompany  police-officer. 

or  shall  be  subjected  to  unnecessary  restraint  or  inconvenience,  or  required 
Complainants  and  wit.     to  give  any  security  for  his   appearance  other  than 
nesses  not  to  be  eubjected     his  own  bond  : 
to  restraint. 

Provided  that,  if  any  complainant  or  witness  refuses  to  attend  or  to  ezeonte 

Recusant  complainant  or    a  bond  as  directed  in  Section  170,  the  officer  in  charge 

witnesfc  may  bo  forwarded    of  the  police-station  may  forward   him   in   custody   to 

In  onstody.  the  Magistrate,  who  may  detain  him  in  custody  until 

be  executes  such  bond,  or  until  the  hearing  of  the  case  is  completed. 
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172.  (I)     Every  police-officer  making  an  investigation  under  this  chapter 

shall  day  by  day  enter  his  proceedings  in  the  investiga- 

Diary  of  proceediogs  in     i\q^  {^  ^  diary,  setting   forth   the  time  at    which    the 

inreBtigatioD.  informabion  reached  him,  the   time  at  which  he  began 

and  closed  his  investigation,  the  place  or  places  visited  by  him,  and  a  statement 

of  the  circumstances  ascertained  through  his  investigation. 

(2)  Any  Criminal  Court  may  send  for  the  police  diaries  of  a  case  under 
inquiry  or  trial  in  such  Court,  and  may  use  wsuch  diaries  not  as  evidence  in  the 
case,  but  to  aid  it  in  such  inquiry  or  trial.  Neither  the  accused  nor  his  agents 
fthall  be  entitled  to  call  for  such  diaries,  nor  shall  he  or  they  be  entitled  to  see 
them  merely  because  they  are  referred  to  by  the  Court ;  but  if  they  are  used 
by  the  police-officer  who  made  them,  to  refresh  his  memory,  or  if  the 
Court  uses  them  for  the  purpose  of  contradicting  such  police-officer,  the 
provisions  of  the  Indian  Evidence  Act,  I  of  1872,  Section  161  or  Section  145  as  the 
case  may  be,  shall  apply. 

173.  (1)     Every  investigation  under  this  chapter  shall  bo  completed  with- 

out unnecessary  delay,  and  as  soon  as  it  is  completed 
Report  of  police-officer.  the  officer  in  charge  of  the  police-station  shall  forward 
to  a  Magistrate  empowered  to  take  cognizance  of  the  offence  on  a  police-report  a 
report  in  the  form  prescribed  by  the  Local  Government,  setting  forth  the  names 
of  the  parties,  the  nature  of  the  information  and  the  names  of  the  persons  who 
appear  to  be  acquainted  with  the  circumstances  of  the  case,  and  stating  whether 
the  accused  person  lias  been  forwarded  in  custody,  or  has  been  released  on  his 
bond,  and,  if  so,  whether  with  or  without  sureties. 

(2)  Where  a  superior  officer  of  police  hns  been  appointed  under  Section 
158,  the  report  shall,  in  any  eases  in  which  the  Local  Government  by  general 
or  special  order  so  directs,  be  submitted  through  that  officer,  and  he  may, 
pending  the  orders  of  the  Magistrate,  direct  the  officer  in  charge  of  the  police- 
station  to  make  further  investigation. 

(3)  Whenever  it  appears  from  a  report  forwarded  under  this  section  that 
the  accused  has  been  released  on  his  bond,  tlie  ^lagistrate  shall  make  such 
order  for  the  discharge  of  such  bond  or  otherwise  as  he  thinks  fit. 

274.     (1)     The  officer  in  charge   of   a   police-station,  or  some  other  pol ?ce- 
^  ..       ,      ,      .  ,     officer  specially   empowered  by  the  Local  Governm  nt 

™S*^^clS2.T    ""'     in  that  Ualf 'on    r'eceiving  iLrmatio,,    tnnt   a",^! 
son — 

(a)  has  committed  suicide,  or 

(b)  has  been  killed  by  another,  or  by  an  animal   or  by  machinery,  oi  bv 

an  accident,  or 

(c)  has  died   under  circumstances   raising  a   reasonable   suspicion   that 

some  other  person  has  committed  an  offence, 

shall  immediately  give  intimation  thereof  to  the  nearest  Magistrate  empowered 
to  hold  inquest^,  and  unless  otherwise  directed  by  any  rule  prescribed  by  the 
Local  Government,  or  by  any  general  or  special  order  of  the  District  or  Sub- 
divisional  Magistrate,  shall  proceed  to  the  place  where  the  body  of  such 
deceased  persoTi  is,  and  there  in  the  presence  of  two  or  more  respectable  inhabit- 
ants of  the  neighbourhood,  shall  make  an  investigation,  and  draw  up  a  report  of 
the  apparent  cause  of  death  describing  such  wounds,  fractures,  bruises  and,  other 
marks  of  injury  as  may  be  found  on  the  body,  and  stating  in  what  manner  or 
by  what  weapon  or  instrument  (if  any),  such  marks  appear  to  have  l^en 
inflicted. 
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(2)  The  report  shall  be  signed  by  such  police-officer  and  other  persons, 
or  by  BO  many  of  them  as  concur  therein,  and  shall  be  forthwith  forwarded  to 
the  District  Magistrate  or  the  Subdivisional  Magistrate. 

(8)  When  there  is  any  doubt  regardin<f  the  cause  of  death,  or  when  for 
"any  other  reason  the  police-officer  considers  it  expedient  so  to  do,  he  shall,  subject 
to  such  rules  as  the  Local  Government  may  prescribe  in  this  behalf,  forward  the 
body,  with  a  view  to  its  heinj?  examined,  to  the  nearest  Civil  Surgeon,  or  other 
qualiGed  medical  man  appointed  in  this  behalf  by  the  Local  Government,  if  the 
state  of  the  weather  and  the  distance  admit  of  its  being  so  forwarded  without 
risk  of  such  putrefaction  on  the  road  as  would  render  such  examination   useless. 

(4)  In  the  Presidencies  of  Fort  St.  Georn-e  and  Bombay  investigations 
under  this  section  may  ho  made  by  the  head  of  the  village,  who  shall  then 
report  the  result  to  the  nearest  Magistrate  authorised  to  hold  inquests. 

(5)  The  following  Magistrates  are  empowered  to  hold  inquests,  namely, 
any  District  Magistrate  or  Subdivisional  Magistrate,  and  any  Magistrate 
specially  empowered  in  this  behalf  by  the  Local  Government  or  the  District 
Magistrate. 

175.  (1)     A   police-officer  proceeding  under  Section  1 74  may,  by  order  in 

^  ,  writinar,  summon  two  or  more  persons  as  aforesaid  for 

Power  to  summon  per-      ..  '^  £  j.t  -j    •  x-      x*  j  xu 

gQjjg  ^         the  purpose  of  the   said    investigation,   and    any  other 

person  who  appears  to   be  acquainted  with  the  ftictw  of 

the  case.     Every  person  so   summoned   nhall   be  bound  to  attend  and  to  answer 

truly  all  questions   other   than   questions   the   answers   to   which  would  have  a 

tendency  to  expose  him  to  a  criminal  charge,  or  to  a  penalty  or  forfeiture. 

(2)  If  the  facts  do  not  disclose  a  cognizable  offence  to  which  Section  170 
applies,  .such  persons  shall  not  be  required  by  the  police-officer  to  attend  a 
Magistrate's  Court. 

176.  (1)     When  any  pei'son   dies   while   in  the  custody  of  the  police,  the 

nearest  Magistrate   empowered   to  hold  inquests  shall. 
Inquiry   by    Maoistrato     ^.   .^  ^^^^^  ^^^^  mentioned  in  Section  174,  clauses 

into  oaose  or  death.  ,    v    r7v      *^t  ^  \      e        i  /i\  xr      •  \     a. 

(a),  (b)  and  (c)   of  sub-section    (I),  any  Magistrate  8o 

empowered  may  hold  an  inquiry  into  the  cuuse  of  death,  either  instead  of,  or  in 
addition  to,  the  investigation  held  by  the  police-officer ;  and,  if  he  does  so,  bo 
shall  have  all  the  powers  in  conducting  it  v\  hich  he  would  have  in  holding  an 
inquiry  into  an  offence.  The  Magistrate  holding  such  an  inquiry  shall  record 
the  evidence  taken  by  him  in  connection  therewith  in  any  of  the  manners 
hereinafter  prescribed  according  to  the  circumstances  of  the  case. 

(2)     Whenever  such  Magisti-ate  considei-s  it  expedient  to  make  an  examina- 
tion of  the  dead    body  of   any   person    who   has    been 
Power     to    difli  liter     already  interred,  in   order   to   discover  the    cause   of 
corpaeB.  j^-p.  f|t>.^t]j^  i\iq  Magi^'trnte  mny  cause   the   body   to   be 

disinterred  and  examined. 

PART  VI      PROCEEDINGS  IN  PROSECUTIONS. 
CHAPTER  XV. 

Of  the  .TnRr«?niCTiON  of  the  Criminal  Courts  in  lygriRiR?  and  Trlvli^. 
A. — Place  of  Tnqifiry  '>r  Tnul. 

177.  Every  offence   shall  ordinarily  be   inquired  into  and  tried  by  a  Conrt 
Ordinary  place  of  inquiry     within   the   local   limits   of  whose   jurisdiction  it  was 

and  trial.  committed. 
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178.  Notwithstanding  anything  contain'^d  in  Section  177,  the  Local  (lovern- 

■         ^        .                ,       ment  may  direct  that  any  rnflos  or  class  of  cases   coin- 
Power  to  order   cases  to         ..^  j    r.*'     ^  •   i    •  j-  a  •  a u«  ♦«;«^  :««..«. 

be  tried  in   different  ses-     ^'^ted  for  trial   m   any  district   may   be  tried  in  any 

sions  divisioDR.  sessions  division  : 

Provided  that  snch  direction  is  not  repugnant  to  any  direction  previously 
issued  by  the  High  Court  under  Section  15  of  tho  Indian  High  Courts  Act,  1861 
r2i  &  25  Vict.,  c.  104),  or  under  this  Code,  Section  o2G. 

179.  When  a  person  is  accused  of  the  commission  of  aoy  offence  by  reason 

,.  .  ^,   .    ,.  ,  .        of  anythin*'   which  has  been    done,  and  of  any  conse- 

Accused  tnnble  in  district  i-ii  i  \      re  i**j 

where  act  is  done  or  where     n^ence  T^  Inch  has  ensued,  such  offence  may  be  inquired 

conaequeoee  eusuea.  ^^^  oi*  tried  by  a  Court  within  the  local  limits  of  whose 

jurisdiction  any  such  thing  lias  been  done,   or  any  such 

consequence  has  ensued. 

Illustrations. 

(a)  A  ia  TToanded  within  the  local  limitB  of  the  jnrisdiction  of  Court  X,  and  dies  within 
the  local  limits  of  the  jnrisdiction  of  ('onrt  Z.  The  offence  of  the  culpable  homicide  of  A  may 
be  inquired  into  or  tried  either  by  X  or  Z. 

(b)  A  is  wounded  within  the  local  limits  of  the  jarisdictioii  of  Court  X,  and  is,  during 
ten  days  within  the  local  limits  of  the  jurisdiction  of  Court  Y,  and  during  ton  days  more 
within  the  local  limits  of  the  jurisdiction  of  Court  Z,  unable  in  the  local  limirs  of  the  juris- 
diction of  cither  Coart  Y  or  Court  Z  to  follow  his  ordinary  pursuits.  The  ofiFence  of  causing 
grievouq  hurt  to  A  mny  bo  inquired  into  or  tried  by  X,  Y  or  Z. 

(c)  A  is  put  in  fear  of  injury  within  tho  local  limiis  of  the  jnrisdiction  of  Court  X,  and  is 
thereby  induced,  within  the  local  limits  of  tho  jnrisdiction  of  Court  Y,  lo  deliver  property  to 
the  person  who  put  him  in  fear.  Tho  oCfonco  of  extortion  committed  on  A  may  bo  inquired  into 
or  tried  either  by  X  or  Y. 

(d)  A  is  wounded  in  the  Native  State  of  Baroda,  and  dies  of  his  wounds  in  Poena.  The 
offence  of  causing  A's  death  may  be  inquired  into  aud  tried  in  Pooiin.  * 

180.  When  an   act  is  an  offence   by  reason  of  its   relation  to  any  other 

act  which  is  also  an  offence,  or  which  would  be  an 
is  ^tn^^Ty  ^l^on^of  offence  if  the  doer  were  capable  of  committing  an 
relat?on  to  other  offence.         offence,  a  charge  of  the  first-mentioned  offence  may   be 

inquired  into  or  tried  by  a  Court  within  the  local 
limits  of  whoso  jnri.sdiction  either  act  was  done. 

lUuitration^. 

(n)  A  charge  of  abetment  may  be  inquired  into  or  tried  either  by  the  Court  within  the 
local  limits  of  whose  jurisdiction  the  abetment  was  committed,  or  by  the  Court  within  the  local 
limits  of  whoso  jurisdiction  the  offence  abetted  was  committed. 

(h)  A  charge  of  receiving  or  retaining  stolen  goods  may  be  inquired  into  or  tried  either  by 
the  Court  within  the  local  limits  of  whose  jurisdiction  the  goods  were  stolen,  or  by  any  Court 
within  the  local  limits  of  whose  jurisdiction  any  of  them  were  at  any  time  dishonestly  received 
or  retained. 

(c)  A  charge  of  wrongfully  concealing  a  person  known  to  have  been  kidnapped  may  be 
inquired  into  or  tried  by  the  Court  within  the  local  limits  of  whose  jurisdiction  the  wrongful 
concealing,  or  by  tho  Court  within  the  local  limits  of  whose  jurisdiction  tho  kidnapping,  took 
place. 

181.  (1)     The  offence  of  being:  a  thupf,  of  being  a   thug   and   committing 

murder,  of  dacoity,  of  dacoity  with  murder,  of  haying 
ing^t^T^ng^7  d':cZ:  belonged  to  a  gang  of  dacoits  or  of  having  escaped 
eM»pe  from  custody,  etc.        ^™  custody,  may  bo  inquired  into  or  tried  by  a  Court 

within  the  local  limits  of  whose  jurisdiction  the  per- 

son  charged  is. 
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(2)  The  offence  of  criminal  misappropriation  or  of  criminal  breach  of  trust 

may  be  inquired  into  or  tried  by  a  Court  -within  the 
tion"ar«im?rEu  oi  '"f  ^  Ji-i^  ?«  whoso  jurisd.ction  .„y  part  of  the  prop- 
irxiBt  crty,  which  is  the  subject  of  the  offence,   was   received 

or  retained  by  the  accused  person,  or  the  offence   was 

committed. 

(3)  The  offence  of  stealing  anything  may  be  inquired  into  or  tried    by  a 
^tealinff  Court  within  the  local  limits  of  whose  jurisdiction  such 

thing  was  stolen  or  was  possessed  by  the  thief  or  by 
any  person  -who  received  or  retained  the  same  knowing  or  having  reason  to 
believe  it  to  be  stolen. 

(4)  The  offence  of  kidnapping  or  abduction  may  be   inquired  into  or  tried 
Kidnapping  and  abdnc     '7  ^,?^°^  within  the  local  limits   of   whose    jurisdic 

tjon.  'lOJi  ^he  person  kidnapped  or  abducted  was   kidnapped 

or  abducted,  or  was  conveyed  or  concealed   or  detained. 

•Di«««  «*  :«««,\.^  r.y,  f««i  1^2.     When  it  is  uncertain   in   which   of  several 

Place  of  inquiry  or  trial  ,        ,  „  •,,    -, 

whoro  Bceno  of  offence  is  'o^al  areas  an  offence  was  committed,  or 

uncertain    or    not   in    one 

district   only;   or     where  where  an  offcnce  is  committed  partly  in  one   local 

offence  is    continuing,    or  ^y^^  ^nd  partly  in  another,  or 

consists  of  several  acts. 

where  an  offence  is  a  ooniimiing  one,    and   continues   to   be   committed  in 
more  local  areas  than  one,  or 

where  it  consists  of  several  acts  done  in  different  local  areas, 

it  may  be  inquired  into  or  tried  by  a  Court  having  jurisdiction  over  any  of 
such  local  areas. 

183.  An  offence  committed  whilst  the  offender   is   in   the  course  of  per- 

^-,  ^       ...-.  ^  forming   a   journey   or  voyage  may  be  inquired  into  or 

Offence  committed  on   a     ^   .    ,  ,^       ^J       ^  ^/  i    "^    ^  •   j.    ''xl      i       i    t     'l^     r 

loumev.  tried  by  a  Court  through   or   into   the  local    limits  of 

whoso  jurisdiction  the  offender,  or  the   person  against 

v^hom,   or  the   thing   in  respect  of  which,  the  offence  was  committed,  parsed  in 

the  course  of  that  jonrney  or  voyage. 

184.  All  offences  against  the  provisions  of  any  law  for  the  time  being  in 

force  relating  to  Railways,  Telegraphs,  the  Post-office 

Offences  against  Railway,     ^^   Arms   and   Ammunition   may 'be  inquired  into  or 

Telegra^  Post-office  and     ^^.^^    -^   ^   presidency -town,    whether   the  offence    is 

^^^^  stated   to   have   been    committed   within    such  town 

or  not : 

Provided  that  the  offender  and  all  the  witnesses  necessary  for  his  prosecu- 
tion are  to  be  found  within  such  town. 

185.  (1)  Whenever  any  doubt  arises  as  to  the  Court  by  which  any  offence 
High   Court   to  decide,     should  under  the  preceding  provisions  of  this  chapter 

in  CMC  of  doubt,  district  be  inquired  into  or  tried,  the  High  Court,  within  the 
where  inquiry  or  trial  shnll  local  limits  of  whose  appellate  criminal  jurisdiction 
take  place.  the  offender  actually  is,   may  decide  by  which  Court 

the  offence  shall  be  inquired  into  or  tried. 

(2)  In  Lower  Burma,  when  the  offender  is  an  European  British  snbjcfct, 
tlie  Court  of  the  Recorder  of  Rangoon,  and  in  all  other  cases  the  Court  of  the 
Judicial  Commissioner,,  shall,  for  the  purposes  of  this  section,  be  deemed  to  he 
ttio  High  Court. 
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186.  (1)  When   a  Presidency   Magistrate,   a  District  Magistrate,  a  Sub- 
Power  to  issue  BummoDs     divisional  Magistrate,  or,  if  he  is  .specially  empowered 

or  warrant  for  offence  com-  in  this  behalf  by  the  Local  Government,  a  Magistrate 
mittod  beyond  local  joris-  of  the  first  class,  sees  reason  to  believe  that  any  person 
diction.  within  the  local  limits  of  his  jurisdiction  has  commit- 

ted without  such  limits  (whether  within  or  without  British  India)  an  offence 
which  cannot,  under  the  provisions  of  Sections  177  to  184  (both  inclusive),  or 
any  other  law  for  the  time  being  in  force,  be  inquired  into  or  tried  within  such 
local  limits,  but  is  under  some  law  for  the  time  being  in  force  triable  in  British 
India,  such  Magistrate  may  inquire  into  the  offence  as  if  it  had   been  committed 

if.^-ot^*«f<.'o     «-«««.i„«.     within   soch   local  limits,  and  compel  such  person  in 
Magistrate  s      procedure  ,         .■•*  •  t    -»    ,         '^  i    r         i. 

on  arrest-  manner  hereinbefore  provided   to   appear  before  bim, 

and  send  such  person  to  the  Magistrate  having  juris- 
diction to  inquire  into  or  try  such  offence,  or,  if  such  offence  is  bailable,  take  a 
bond  with  or  without  sureties  for  his  appearance  before  such  Magistrate. 

(2)  When  there  are  more  Magistrates  than  one  having  such  jarisdiction 
and  the  Magistrate  acting  under  this  section  cannot  satisfy  himself  as  to  the 
Magistrate  to  or  before  whom  such  person  should  be  sent  or  bound  to  appear, 
the  case  shall  be  reported  for  the  orders  of  the  High  Court. 

187.  (1)  If  the  person  has  been  arrested   under  a  warrant  issued   under 

Section  186  by  a   Magistrate  other  than  a  Presidency 

UsSJ^blrTare'Sr,*  W'"''^^r  ^'''"^'  ^^f^^^^^  such  MagiBtrate 
tftrate.  shall  send  the  person  arrested  to  the  District   or  Sub- 

divisional  Magistrate  to  whom  he  is  subordinate,  unless 
the  Magistrate  having  jurisdiction  to  inquire  into  or  try  such  offence  issues 
his  "warrant  for  the  arrest  of  such  person,  in  which  case  the  person  arrested 
shall  be  delivered  to  the  police  oflBcer  executing  such  warrant,  or  shall  be  sent 
to  the  Magistrate  by  whom  such  warrant  was  issued. 

(2)  If  the  offence  which  the  person  arrested  is  alleged  or  suspected  to 
have  committed  is  one  which  may  be  inquired  into  or  tried  by  any  Criminal  Court 
in  the  same  district  other  than  that  of  the  Magistrate  acting  under  Section  186, 
such  Ma&^istrate  shall  send  such  person  to  such  Court. 

Liabilityof  British  sub.  ^,  .  ^^^^  ^^^  ^  ^^^^^^  ^f^^^"  subject  of  Her 
jects  for  offences  commit-  -Majesty  commits  an  offence  at  any  place  without  and 
ted  out  of  British  India.         beyond  the  limits  of  British  India,  or 

when  any  British  subject  commits  an  offence  in  the  territories  of  any 
Native  Prince  or  Chief  in  India,  or 

(6)  when  a  servant  of  the  Queen  (whether  a  British  subject  or  not)  com- 
mits an  offence  in  the  territories  of  any  Native  Prince  or  Chief  in  India, 

he  may  be  dealt  with  in  respect  of  such  offence  as  if  it  had  been  committed 
at  any  place  within  British  India  at  which  he  may  be  found  : 

Provided  that  no  charge  as  to  any  such   offence  shall  be  inquired  into  in 

British    India   unless   the   Political   Agent,  if  there  is 

Political  Agent  to  certify     ^^^^  f^j.  ^Ijq  territory  in  which  the  offence  is  alleged  to 

fitoees^   of     inquiry    into     j^j^^e  been  committed,  ccrti ties  that,  in  his  opinion,  the 

*^®*  charge  ought  to  be  inquired  into  in  British  India ;  and 

where  there  is  no  Political  Agent,  the  sanction  of  the  Local  Government  shall  bo 

required : 

Provided,  also,  that  any  proceedings  taken  against  any  person  under  this 
BOctioQ  which  would  be  a  bar  to  subsequent  proceedings  against  such  person  for 
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the  same  offence  if  such  offence  has  been  committed  in  British  India  shall  be  a 
bar  to  farther  proceedings  against  him  under  the  Foreign  Jarisdiction  and 
Extradition  Act,  XXI  of  1879,  in  respect  of  the  same  offence  in  any  territory 
beyond  the  limits  of  British  India. 

189.  Whenever  any  such  offence  as  is  refen^ed  to  in  Section  188   is   beinj; 
.  inquired  into  or  tried,  the  Local  Government  may,  if  it 

aI^^Z!:^.  'T^  ?Zr  f  <^hinks  tit,  direct  that  copies  of  depositions  made  or  exhi- 
depositions  aud  exhibits  to     ...  ,*       i  ,    r        a\.    -n  i«i^-     i    *         a.  •    j-   •   i 

be  received  in  evidence.  °*^*  produced  before  the  Political  Agent  or   a  juaicial 

oflBcer  in  or  for  the  teiTitory  in  which  such  offence  is 
alleged  to  have  been  committed  shall  be  received  as  evidence  by  the  Court  hold- 
ing such  inquiry  or  trial  in  any  case  in  which  such  Court  might  issue  a  com- 
mission for  taking  evidence  as  to  the  matters  to  which  soch  depositions  or 
exhibits  relate. 

B. — Conditions  requisite  for  Initiation  (>f  Proceedings. 

190.  (I)  Except  as   hereinafter  provided,   any   Presidency    Magistrate^ 
Cognizance  of    offences     J>>8trict  Magistrate  or  Subdivisional   Magistrate,    and 

by  Magistrates.  *^"y   o*^her  Magistrate  specially  empowered  in  this  be- 

half, may  take  cognizance  of  any  offence — 

(a)  upon  receiving  a  complaint  of  facts  which  constitute   such   offence  ; 

(6)  upon  a  police  report  of  such  facts  ; 

(c)  upon  information  received  from  any  person  other  than  a  police  officer 
or  upon  his  own  knowledge  or  suspicion,  that  such  offenco  has 
been  committed. 

(2)  The  Local  Government,  or  the  District  li^lagistrate  subject  to  the 
general  or  special  orders  of  the  Local  Government,  may  empower  any  Magis- 
trate to  take  cognizance  under  sub-section  (I),  clause  (a)  or  clause  (6),  of 
offences  for  which  he  may  try  or  commit  for  trial. 

(3)  The  Local  Government  may  empower  any  Magistrate  of  the  first  or 
second  class  to  take  cognizance  under  sub-section  (1),  clause  (c),  of  offences  for 
which  he  may  try  or  commit  for  trial. 

191.  When  a  Magistrate  takes  cognizance  of  an  offence  under  sub-section 
Transferor  commitment     ^ ^^l,  ^[*f  ^    W,   of  the  preceding  section,  the  accused 

on  appHcation  of  accused.  «"*">  before  any  evidence  is  taken,  be  informed  that 
he  is  entitled  to  have  the  case  tried  by  another  Court ; 
and  if  the  accused,  or  any  of  the  accused  if  there  be  more  than  one,  objects  to 
being  tried  by  such  Magistrate,  the  case  shall,  instead  of  being  tried  by  such 
Magistrate,  be  committed  to  the  Court  of  Session  or  transfen'dd  to  another 
Magistrate. 

192.  ( 1 )   Any  Chief  Presidency  Magistrate,  District  Magistrate  or  Subdi vi  • 
Transfer    of    ciujcs    by     sional  Magistrate  may  transfer  any  case  of   which   he 

Mairifltrates.  "^^  taken  co^izance,  for  inquiry  or  tnal,  to  any  Mag- 

istrate subordinate  to  him. 

(2)  Any  District  Magistrate  may  empower  any  Magistrate  of  the  first  class 
who  has  taken  cognizance  of  any  case,  to  transfer  it  for  inquiry  or  trial  to  any 
other  specified  Magistrate  in  his  district  who  is  competent  under  this  Code  to 
try  the  accused  or  commit  him  for  trial ;  aud  such  Magistrate  may  dispose  of 
the  case  accordingly. 
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193.     (1)  Except  as  otherwise  expresBly  provided  by  this  Code  or  by  aoy 

CognbaDce    of    offencos     ^^^^^   ^^^  /^^  ,^^®    ^^^^   ^^'""^   ^"^  ^<^^°®'  »»    ^^"^^^  ^^ 
by  Courts  of  SoBsion.  Session  shall  take  cognizance  of  any  offence  as  a  Court 

of  original  jarisdictioa  unless  the  accused  h:is  been 
committed  to  it  by  a  Magisti^ate  duly  empowered  in  that  behalf. 

(2)  Additional  Sessions  Judges  and  Assistant  Sessions  Judges  shall  try 
sach  cases  only  as  the  Local  Government  by  general  or  special  order  may  direct 
them  to  try,  or,  in  the  case  of  Assistant  Sessions  Judges,  as  the  Sessions  Judge 
of  tho  division,  by  general  or  special  order,  may  make  over  to  them  for  trial. 

^      .  194.     (I)  Tho  High  Court  may  take  cognizance 

b   m^^our         ''^'"'^*'''    ^^  ^"^  offence  upon  a  commitment  made  to  it  in  man- 
y     g      ourt.  ^jg^  hereinafter  provided. 

Nothing  herein  contained  sh^ll  bo  deemed  to  affect  the  provisions  of  any 
letters  patent  granted  under  the  Indian  High  Courts  Act,  1861,  (24  and  25 
Vict.,  c.  104),  or  any  other  provision  of  this  Code. 

(2)  (a)  Notwithstanding  anj^thing  in  this   Code  contained,  the    Advocate 
General  may,  with  the  previous  sanction  of  the  Cover- 
cate  ti^erar'      ^  nor-General   in  Council    or    the     Local   Government, 

exhibit  to  the  High  Court  against  persons  subject  to 
the  jurisdiction  of  the  High  Conrt,  informations  for  all  purposes  for  which  Her 
Majesty's  Attorney-General  may  exhibit  informations  on  behalf  of  the  Crown  in 
the  High  Court  of  Justice  in  England. 

(6)  Such  proceedings  may  be  taken  upon  every  such  information  as  may 
lawfully  be  taken  in  the  case  of  similar  informations  filed  by  Her  Majesty^ 
Attorney-General  so  far  as  the  circumstances  of  the  case  and  tJie  practice  and 
procedure  of  the  said  High  Court  will  admit. 

(c)  All  fines,  penalties,  forfeitures,  debts  and  sums  of  money  recovered 
or  levied  under  or  by  virtue  of  any  such  information  shall  belong  to  the  Govern- 
ment of  India. 

(d)  The  High  Court  may  make  rules  for  carrying  into  effect  the  provisions 
of  this  section. 

195.     (1)     No  Court  shall  take  cognizance— 

(a)  of  any  offence  punishable  under  Sections  172  to  188  (both  inclusive) 

Prosecution     for     con-     of  the  Indian  Penal  Code,  XL V  of    I860,  except 

tempts    of     lawful      au-     with  the  previous  sanction,  or  on  the  complaint, 

thority    of     public     ser-     of  the  public  servant  concerned  or  of  some  public 

^°"'  servant  to  whom  he  is  subordinate  ; 

(6)  of  apy  offence  punishable  under  Section  193,  194,  195, 196>  199    200 

,.        ,  205,  206,  2G7,  208,  209,  210,   211   or  228  of  the 

Prosecution     for     ccr-     game  Code,   when  such  offence  is  committed  in. 

tam       offences        acrainst  •  i  i*        ^  t      %^w*******i;i^i*  xu, 

pubUc  justice.  "^'^  relation  to,   any  proceeding  in  any  Couii, 

except  with   tho  previous   sanction,  or  on   the 

complaint  of  such  Conrt,  or  of  some  other  Court  to  which  such 

Conrt  is  subordinate ; 

(c)  of  any  offence  described  in  Section  463  or  punishable  under  Section 

^.        ^  471,  475  or  476  of  the  same  Code,  when  such 

ta^""o^n^8  '"relating    offence  has  been  committed  by  a  party  to  any 

to  documents    given    in     P»^oceeding  m  any  Court   m  respect  of  a  docu- 

evidence.  ment  produced   or  given   in   evidence  in  such 

proceeding,  except  with   the   previous  sanction, 

or  on  the  complaint,  of  such  Court,  or  of  some  other  Court  to 

which  such  Coui*t  is  subordinate. 
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(2)  In  clauses  (6)  and  (c)  of  sub-section  (I)  the  term  "  Court"  meaus  a 
Civil,  Revenue  or  Criminal  Court,  but  does  not  include  a  Registrar  or  Sub- 
Registrar  under  the  Indian  Registration  Act,  ill  of  1877. 

(3)  The  provisions  of  sub-section  (1),  with  reference  to  the  offences  named 
tliei*ein,  apply  also  to  the  abetment  of  such  offences,  and  attempts  to  commit 
them. 

(4)  The  sanction  referred  to  in  this  section   may  be  expressed   in  general 

terms,  and   need  not  name  the  accused  person;  but  it 
Nature      of      eanction     gball,  so  far  as  practicable,  specify  the  Court  or  other 
necessary.  place  in  which,  and  the  occasion  on  which,  the  offence 

was  committed. 

(5)  When  sanction  is  given  in  respect  of  any  offence  referred  to  in  this- 
section  the  Court  taking:  cognizance  of  the  case  may  frame  a  charge  of  any  other 
offence  so  referred  to  wliich  is  disclosed  by  the  facts. 

(6)  Any  sanction  given  or  refused  under  this  section  may  be  revoked 
or  granted  by  any  authority  to  which  the  authority  giving  or  refusing  it  is 
subordinate  ;  and  no  sanction  shall  remain  in  force  for  more  than  six  months 
from  the  date  on  which  it  was  given.  Provided  that  the  High  Court  may,  for 
good  cause  shown,  extend  the  time. 

(7)  For  the  purposes  of  this  section  every  Court  shall  be  deemed  to  be 
subordinate  only  to  the  Court  to  which  appeals  from  the  former  Court  ordinarily 
lie,  that  is  to  say— 

(a)  where  such  appeals  lie  to  more  than  one  Court,  the  Appellate  Court 
of  inferior  jurisdiction  shall  bo  the  Court  to  which  such  Court 
shall  be  deemed  to  be  subordinate ; 

(6)  where  such  appeals  lie  to  a  Civil  and  also  to  a  Revenue  Court,  such 
Court  shall  be  deemed  to  be  subordinate  to  the  Civil  or  Revenue 
Court  according  to  the  nature  of  the  case  in  connection  with  which 
the  offence  is  alleged  to  have  been  committed  ; 

(c)  where  no  appeal  lies,  such  Court  shall  be  deemed  to  be  subordinate 
to  the  principal  Court  of  original  jurisdiction  within  the  local 
limits  of  whose  jurisdiction  such  first-mentioned  Court  is 
situate. 

)96      No  Court  shall   take  cognizance  of  any  offence    punishable  under 
Chapter  VI  of  the  Indian  Penal  Code,   XLV  of  1860 
Prosecution  for  offences     (except  Section  127),  or  punishable  under  Section  108 A, 
against  tho  State.  ^j.  Section  153 A,  or  Section  294A  or  Section  505  of  the 

same  Code,  unless  upon  complaint  made  by  order  of,  or  under  authority  from, 
the  Governor-General  in  Council,  the  Local  Government,  or  some  officer  em- 
powered by  the  Governor-General  in  Council  in  this  behalf. 

197.    (1)  When  any  Judge,  or  any  public  servant  not  removeable  from   his 
office  without  the  sanction  of  the  Government  of  India 
Prosecution  of    Judges     qj.  the  Local  Government,  is  accused  as  such   Judge  or 
and  public  servants.  public  servant   of   any   offence,    no    Court   shall   take 

coirnizance  of  such  offence,  except  with  the  previous  sanction  of  the  Government 
having  power  to  order  his  removal,  or  of  some  officer  empowered  in  this  behalf 
by  such  Government,  or  of  some  Court  or  other  authority  to  which  such  Judge 
or  public  servant  is  subordinate,  and  whose  power  to  give  such  sanction  has  not 
been  limited  by  each  Government. 
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(2)  Sach  Goverumenfc  may  determine  the  person  by  whom,  the  manner  in 
which,  the  offence  or  offences  for  which,    the   prosecn- 
Power  of  Government  as     tion  of  such   Judge   or   public   servant   is   to   be   con- 
to  prosecution,  ducted,  and  may  specify   the   Court  before  which   the 
trial  is  to  be  held. 

198.  No  Court  shall  take  cognizance  of  an   offence  falling  under   Chapter 
Proeecution   for  breach     ^^^  ^^  Chapter  XXI  of  the  Indian  Penal  Code,   XLV 

of  contract,  defamation  of  1860,  or  under  Sections  493  to  496  (both  inclusive) 
and  offences  against  raar-  of  the  same  Code,  except  upon  a  complaint  made  by 
"•K®'  some  person  aggrieved  by  such   offence. 

199.  No  Court  shall  take  cognizance   of  an  offence  under  Section  497   or 

Section  498  of  the  Indian  Penal  Code,  XLV  of  1860, 

Prosecntion  for  adultery     except  upon  a  complaint   made   by   the  husband  of  the 

^^o  V^  ^^^^    ^     married     ^Q^^an,  or,  in  his  absence,  by  some  person  who  had  care 

of  such  woman  on  his   behalf  at  the   time   when  such 

offence  was  committed. 


CHAPTER  XVI. 

Of  Complaints  to  MAorsTRATF.^. 

200.     Subject    to   the  provisions    of   Section   476,    a  Magistrate   taking 
copnizanre  of  an  offence  on  complaint  shall  at  once  ex- 
Examination     of    com.     axnine  the  complainant  upon   oath,  and   the  substance 
p  ainan  .  ^^  ^^^  examination  shall   be   reduced   to   writing   and 

shall  be  signed  by  the  complainant  and  also  by  the  Magistrate  : 

Provided  as  follows  :  — 

(a)  when  the  complaint  is  made  in  writing,  nothing  herein  contained 
shall  be  deemed  to  require  a  Magistrate  to  examine  the  complain- 
ant before  transferring  the  case  under  Section  192  ; 

(6)  where  the  Magistrate  is  a  Presidency  Magistrate,  such  examination 
may  be  on  oath  or  not  as  the  Magistrate  in  each  case  thinks  fit, 
and  need  not  be  reduced  to  writing ;  but  the  Magistrate  may,  if 
he  thinks  fit,  before  the  matter  of  the  complaint  is  brought  before 
him,  require  it   to  be  reduced  to  writing; 

(c)  when  the  case  has  been  transferred  under  Section  192  and  the 
Magistrate  so  transferring  it  has  already  examined  the  complain- 
ant, the  Magistrate  to  whom  it  is  so  transferred  shall  not  be 
bound  to  re-examine  the  complainant. 

201.     (1)  If  the  complaint  has  been  made  in  writ- 
Ph)cedure     by     Magis-     \^g  ^q  ^  Magistrate  who  is  not  competent  to  take  cog- 
Si^  cT^^^r^""^  the     "'zance  of  the  case,  he  shall   return  the  complaint  for 
case.    *^^^***"^*^   ^         ®    presentation  to  the  proper  Court  with  an  endorsement 
to  that  effect. 

(2)  If  the  complaint  has  not  been  made  in  writing,  such    Magistrate  shall 
direct  the  complainant  to  the  proper  Court. 

202.     (I)  If  tho  Chief  Presidency  Magistrate,     or  any  other  Presidency 

Magistrate  whom   the   Local   Government  may  from 

PoBtponement  of    issue     tj^e  to  time  authorise  in   this  behalf,  or  any  Magis- 

procMB.        *  ^^^  ^f  ^Yie  first  or  second  class,  is  not  satisfied  aa^.  ^to 


Digitized  by 


Goog{(^ 


86  ACT  No.  V  OF  1898.  [  Record 

the  tmtb  of  a  complaint  of  an  offence  of  which  he  is  authorised  to  take 
cognizance,  he  may,  when  the  complainant  has  been  examined,  record  his 
reasons,  and  may  then  postpone  the  issue  of  process  for  compelling  the  attend- 
ance o(  the  person  complained  against,  and  either  inqnire  into  the  case  himself 
or  direct  a  previous  local  investigation  to  be  made  by  any  officer  sabordinate 
to  such  Magistrate,  or  by  a  police  officer,  or  by  such  other  person,  not  being  a 
Magistrate  or  police  officer,  as  he  thinks  fit,  for  the  purpose  of  ascertaining  the 
truth  or  falsehood  of  the  complaint. 

(2)  If  such  investigation  is  made  by  some  person  not  being  a  Magistrate 
or  a  police  officer,  he  shall  exercise  all  the  powers  conferred  by  this  Code  on  an 
officer  in  charge  of  a  police  station,  except  that  he  shall  not  have  power  to 
arrest  without  warrant. 

(3)  This  section  applies  also  to  the  police  in  the  towns  of  Calcutta  and 
Bombay. 

203.     The  Magistrate  before  whom  a  complaint  is  made  or  to  whom  it  has 

been  transferred,  may  dismiss  the  complaint,   if,  after 

DismiBsal       of       com-     examining  the  complainant  and  considering  the   result 

V^^^^^'  of  the  investigation  (if  any)  made  under  Section  202, 

there  is  in  his  judgment  no  sufficient  ground  for  proceeding.     In  such  case  he 

shall  briefly  record  his  reasons  for  so  doing. 


CHAPTER  XVIT. 
Of  the^  Commencement  of  Proceedings  bkfore  Magistrates. 

204.  (1)  If,  in  the  opinion  of  a  Magistrate  taking  cognizance  of  an  offence, 

there  is  sufficient  ground  for  proceeding,  and  the  case 
l88ue  of  process.  appears  to  be  one   in   which,   according  to   the  fooi'tb 

column  of  the  second  schedule,  a  summons  should  issue  in  the  first  instance,  he 
shall  issue  his  summons  for  the  attendance  of  the  accused.  If  the  case  appears 
to  be  one  in  which,  according  to  that  column,  a  warrant  should  issue  in  the 
first  instance,  he  may  issue  a  warrant,  or,  if  he  thinks  fit,  a  summons,  for  caus- 
ing the  accused  to  be  brought  or  to  appear  at  a  certain  time  before  such 
Magistrate  or  (if  he  has  not  jurisdiction  himself)  some  other  Magistrate  having 
jurisdiction. 

(2)  Nothing  in  this  section  shall  be  deemed  to  affect  the  provisions  of 
Section  90. 

(3)  When  by  any  law  for  the  time  being  in  force  any  process-fees  or  other 
fees  are  payable,  no  process  shall  be  issued  until  the  fees  are  paid,  and,  if  such 
fees  are  not  paid  within  a  reasonable  time,  the  Magistrate  may  dismiss  the 
complaint. 

205.  (I)     Whenever  a  Magistrate  issues  a  summons,  he  may,   if  he  $ees 
Maeistrate  may  dispense     reason  so  to  do,  dispense  with  the  personal   attendance 

with  peisonal  attendance oF  of  the  accused,  and  permit  him  to  appear  by  his 
acooied.  pleader. 

(2)  But  the  Magistrate  inquiring  into  or  trying  the  cnse  may,  in  his  dis- 
cretion,  at  any  stage  of  the  proceedings,  direct  the  personal  attendance  of  the 
accused,  and,  if  necessary,  enforce  such  attendance  in  manner  hereinbefore 
proYided.  - 
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CHAPTER  XVIII. 

Of  Inquiry  into  Cases  triable  by  the  Court  op  Session  or  High  Court.  "^ 

206.  (I)  Sabject  to  the  provisions  ©f  Section  443,  any  Presidency  Magis- 
Power    to   commit  for    *^*'®»  District  Magistrate,   Subdivision al  Magistrate  or 

^]^  Magistrate  of  the  first  class,  or  any  Magistrate  em- 

powered in  this  behalf  by  the  Local  Grovernment,  may 
commit  any  person  for  trial  to  the  Coart  of  Session  or  High  Court  for  any  offence 
triable  by  such  Court. 

(2)  But,  save  as  herein  otherwise  provided,  no  person  triable  by  the  Court 
of  Session  shall  be  committed  for  trial  to  the  High  Court. 

207.  The  following  procedure  shall  be  adopted  in  inquiries  before  Magis- 
Procedure    in  inquiries     trates  where  the  case  is  triable  exclusively  by  a  Court 

preparatory    to    commit-     of   Session  or  High  Court,   or,   in  the  opinion  of  the 
ment.  Magistrate,  ought  to  be  tried  by  such  Court. 

208.  (I)  The  Magistrate  shall,  when  the  accused  appears  or  is  brought 
^, .       .      .,  before  him,  proceed  to  hear  the  complainant  (if  any), 

dn^°^       evidence  pro-    ^^^  ^^^  .^  manner  hereinafter  provided  all  such  evi- 
dence as  may  be  produced  in  support  of  the  proseou- 
tion  or  in  behalf  of  the  accused,  or  as  may  be  called  for  by  the  Magistrate. 

(2)  The  accused  shall  be  at  liberty  to  cross-examine  the  witnesses  for  the 
prosecution,  and  in  such  case  the  prosecutor  may  re-examine  them. 

(3)  If  the  complainant  or  officer  conducting  the  prosecution,  or  the  accused, 

J    L.      *    applies  to  the  Magistrate  to  issue  process  to  compel 
fval^Jdln^  *^®  attendance  of  any  witness  or  the  production  of  any 

document  or  thing,  the  Magistrate  shall  issue  such 
process  unless,  for  reasons  to  be  recorded,  he  deems  it  unnecessary  to  do  so. 

(4)  Nothing  in  this  section  shall  be  deemed  to  require  a  Presidency  Magis- 
trate to  record  his  reasons. 

209.  (1)  When  the  evidence  referred  to  in  Section  208,  sub-sections  (1) 
Wh  ed      rso   to     ^°^  ^'^^'  ^^  ^®®^  taken,   and   he  has   (if  necessary) 

be  dischar^.  ^  °  examined  the  accused  for  the  purpose  of  enabling  him 
to  explain  any  circumstances  appearing  in  the  evi- 
dence against  him,  such  Magistrate  shall,  if  he  finds  that  there  are  not  sufficient 
l^rounds  for  committing  the  accnsed  person  for  trial,  record  his  reasons  and  dis- 
charge him,  unless  it  appears  to  the  Magistrate  that  such  person  should  be  tried 
before  himself  or  some  other  Magistrate,  in  which  case  he  shall  proceed 
accordingly. 

(2)  Nothing  in  this  section  shall  be  deemed  to  prevent  a  Magistrate  from 
discharging  the  accused  at  any  previous  stage  of  the  case  if,  for  reasons  to  be 
recorded  by  such  Magistrate,  he  considers  the  charge  to  be  groundless. 

210.  (I)  When,  upon  such  evidence  being  taken  and  such  examination  (if 
When  chanr©    is  to  be     *^^^  ^®^°F  "^*^®»  *^®  Magistrate  is  satisfied  that  there 

framed.  ^^^  sufficient  grounds  for  committing  the  accused  for 

trial,  he  shall  frame  a  charge  under  his  hand,  declar- 
ing with  what  offence  the  accused  is  charged. 

(2)  As  soon  as  the  charge  has  been  framed,  it  shall  be  read  and  explained 
GhATKo  to  be  explained,    to  the  accused,  and  a  copy  thereof  shall,  if  he  so  re- 
and    copy    ftmiished,  to    quires,  be  given  to  him  free  of  cost, 
aoonsed.    .  « 
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211.     (1)  The  accused  shall  be  required  at  once  ta  give  in,  orally  or  in 
.     ,       writing,  a  list  of  the  persons  (if  any)  whom  he  wishes 
List  of  witnesses  for  de-     ^^  ^^^  summoned  to  give  evidence  on  his  trial. 

lenco  on  tnal.  ° 

(2)  The  Magistrate  may,  in  his  discretion,  allow  tl^e  accused  to  give  in  any 

Further  list  further  list  of  witnesses  at  a  subsequent  time  ;  and, 

where  the  accused   is  committed  for  trial  before  the 

High  Court,  nothing  in  this  section  shall  be  deemed  to  preclude  the  accused 

from  giving,  at  any  time  before  his  trial,  to  the  Clerk"  of  the  Crown  a  further  list 

of  the  persons  whom  he  wishes  to  be  summoned  to  give  evidence  on  gach  trial. 

212.  The  Magistrate  may,  in  his  discretion,  summon  and  examine  any 
,  ^,    . ,        ,      witness  named  in  any  list  given  in  to  him  under 

Power  of  Mwstrate  to     Section  211. 
examine  such  witnesses. 

213.  (1)  When  the  accused,  on  being  required  to  give  in  a  list  under  Sec- 
Order  of  commitment.        *i<>^  211,   has  declined  to  do  SO,  or  whenhe  hiw  riven 

in  snch  list  and  the  witnesses  (if  any)  included  there- 
in whom  the  Magistrate  desires  to  examine  have  been  summoned  and  examined 
under  Section  212,  the  Magistrate  may  make  an  order  committing  the  aocosed 
for  trial  by  the  High  Court  or  the  Court  of  Session  (as  the  case  may  be),  and 
(unless  the  Magistrate  is  a  Presidency  Magistrate)  shall  also  record  briefly  the 
reasons  for  such  commitment. 

(2)  If  the  Magistrate,  after  hearing  the  witnesses  for  the  defence,  is  satis- 
fied that  there  are  not  sufficient  grounds  for  committiDg  the  acouBed,  he  may 
cancel  the  charge  and  discharge  the  accused. 

214.  If  any  person   (not  being  an  European  British  subject)   is  aeonaed 
Person  charged  outside    before  a  Magistrate  other  than  a  Presidency  Magis- 

presidency -towns  jointly  trate  of  having  committed  an  olfence  conjointly  with  an 
with  European  British  European  British  subject  who  is  about  to  be  committed 
subject.  for  trial,   or  to  be  tried,   before  the  High  Court  on   a 

similar  charge  arising  out  of  the  same  transaction,  and  the  Magistrate  finds  that 
there  are  sufficient  grounds  for  committing  the  accused  for  trial,  he  shall  com- 
mit him  for  trial  before  the  High  Court,  and  not  before  the  Conrt  of  Session. 

215.  A  commitment  once  made  under  Section  213  or  Section  214  by  a  com- 
n««o>»;««    n^mmUmanf^    pctcut  Magistrate  or  by  a  (Jonrt  of  Session  under 

„„»«1onT8"^r2U^    |«1!- ^77,  or  by  »  Civil  <«  Bwenne  Court  uiid«P 
bection  478,  can  be  quashed  by  tiie  High  Court  only 
and  only  on  a  point  of  law. 

216.  When  the  accused  has  given  in  any  list  of  witnesses  under  Section 
Summons    to  witnesses    fU  and  has  been  comimtted  for  trial,  t^^ 

for  defence  when  accused  ^^*i*  summon  such  of  the  witnesses  included  in  the  list, 
is  committed.  ^s  have  not  appeared  before  himself,  to  appear  beloce 

the  Court  to  which  the  accused  has  been  committed  : 

Provided  that,  where  the  accused  has  been  committed  to  the  High  Court, 
the  Magistrate  may,  in  his  discretion,  leave  such  witnesses  to  be  summoned  by 
the  Clerk  of  the  Crown,  and  such  witnesses  may  be  summoned  accordingly : 

Provided,  also,  that,  if  the  Magistrate  thinks  that  any  witness  is  included 

Refusal  to  summon  un-     i^°  the  list  for  the  purpose  of  vexation  or  delay,  or  of 

necessary    witness    unless     defeating  the   ends    of  justice,  the   Msgistrate  may 

deposit  made.  require  the  accused  to  satisfy  him    that  there  axe 

reasonable  grounds  for  believing  that  the  evid^ioe  of 

such  witness  is  material,  and,  if  he  is  not  so  satisfied,  may  refuse  to  sammon 
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ike  witness  (i^eoording  bis  reasons  for  suob  refasal),  or  may  before  summoning 
lum  require  sach  sum  to  be  deposited  as  sach  Magistrate  tbinks  nccessaiy  to 
defray  tbe  expense  of  obtaining  tbe  attendance  of  tbe  witness  and  all  utber 
proper  expenses. 

217.  (1)  ComplaiDants  and  witnesses  for  the  prosecution  and  defence 

wbose  attendance  before  tbe  Court  of  Session  or   High 
w^tn^flT^^"""'**    Court  is  necessary,  and  who  appear  before  the  Magis- 
wi  Desses.  trate,  shall  execute  before  him   bonds   binding  them- 

selves ta  be  in  attendanoe  when  called  npon  at  the  Court  of  Session  or  High 
Coort  to  prosecute  or  to  give  evidence,  as  tbe  case  may  be. 

(2)  *  If  any  complainant  or  witness  refuses  to  attend  before  tbe  Court  of 
Tfc^    AT     •      — ^  J     •       Session  or   High   Court,   or  execute   the   bond   above 

^^J^J?!"!!!^^^  1^  directed,  the  Magistrate  may  detain  him  in  custody 
case  or  rotnaat  to  altencl  or  ."t-i  i.  i_  i.     j  x-i  -l*      xa     j  , 

to  execute  bond.  nntil  he  executes  such  bond,  or  until  his  attendance  at 

the  Court  of  Session  or  High  Court  is  required,  when 
the  Ma^trate  shall  send  him  in  custody  to  the  Court  of  Session  or  High  Court, 
as  the  case  may  be. 

218.  (1)  When  tbe  accused  is  committed  for  trial,  the  Magistrate  shall 
-        ..       X    ,      1   ,       issue  an  order  to  snch  person  as  may  be  appointed    by 

^mmitmeDtwhentobe    the  Local  Government  in  this   behalf,   notifying  the 
commitment,  and  stating  the  offence  in  the  same   form 
aa  the  charge,  unless  the  Magistrate  is  satisfied   that  such  person  is   already 
aware  of  the  commitment  and  the  form  of  the  charge ; 

and  shall  send  tbe  charge,  the  record  of  the  inquiry  and  any  weapon  or 

Chanm    tp     to  h     f         o^l^©r  thing  which  is   to   be  produced  in   evidence,   to 

wardS^  High  Co^t  J;    the  Court  of  Session  or   (where  the   commitment  is 

Court  of  SoBSioo.  made  to  the  High  Court)  to  the  Clerk  of  the  Crown  or 

other  officer  appointed  in  this  behalf  by   tho   High 

Court. 

(2)  When  the  commitment  is  made  to  tho  High  Court  and  any  part  of 
English  translation  to  be    *^®  record  is  not  in  English,    an    Euj^lish  translation 
tewaitled  to  High  Court.       of  such  part  shall  be  forwarded  with  the  record. 

219.  (!)  The  Magistrate  may,  if  he  thinks  fit,  summon  and  examine  sup- 

plementary  witnesses  after  the  commitment  and  before 

^C^^^^  J?"^!S  ^^"  the  commencement  of  the  trial,  and  bind  them  over  in 
plementarv  witnesses.  t.       •    •    *  -j  j  j.  j      • 

'^  •'  manner  hereinbefore  provided  to  appear  and  give  evi- 

dence. 

(2)  Sncb  examination  shall,  if  possible,  be  taken  in  the  presence  of  the 
accused,  and,  where  tbe  Magistrate  is  not  a  Presidency  Magistrate,  a  copy  of  the 
evidence  of  such  witnesses  shall,  if  the  accused  so  require,  be  given  to  him  free 
of  cost. 

220.  Until  and  daring  the  trial,  the  Magistrate  shall,  subject  to  the  provi- 
CnstoOy  of  accused  pend-     »ions  of  this  Code  regarding  the  taking  of  bail,  commit 

lag  trial  the  accused  by  warrant  to  custody. 

CHAPTER  XIX. 

Of  the  Charge, 

Form  of  Charges, 

_,.  '^.     ^  221.     (1)     Every  charge  under    this    Code  shall 

Cbwge  to  9tate  oKeiice.      ^^^^  ^^^  offence  with  which  the  accused  is  charged^j 

o 
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(2)  If  the  law  which  creates  the  offence  gives  it  any  specific  name,  t^o 
Specific  name  of  offence    oftence  may  be  described  in  the  charge  by  that  name 

sufficient  description.  only, 

(3)  If  the  law  which  creates  the  offence  does  not  give  it  any  specific 
^      _x  X  J    L        «  name,  so  much  of  the  definition  of  the  offence  most  bo 

hw  rolS^rSlJSe?""*    stated  aa  to  give  the  accused  notice  of  the  matter  with 
which  he  is  charged. 

(4)  The  law  and  section  of  the  law  against  which  the  offence  is  said  to  have 
been  committed  shall  be  mentioned  in  the  charge. 

(5)  The  fact  that  the  charge  is  made  is  equivalent  to  a  statement  that 

.  every  legal  condition  required  by  law  to  constitute  the 

What  imphed  m  charge.     ^^^^^^  charged  was  fulfilled  in  the  particular  case. 

'  (6)  In  the  presidency-toWns  the  charge  shall  be  written  in  English ;  else* 
where  it  shall  be  written  either  in  English,  or  in  the 
Laagoage  of  charge.  language  of  the  Court. 

(7)  If  the  accused  has  been  previously  convicted  of  any  offence,  and  it  is 

Preyiona  conviction  when     intended  to   prove   such   previous  conviction   for  tbo 

to  bo  set  out.  purpose  of  affecting  the  punishment  which  the  Coart 

is  competent  to  award,  the  fact,  date  and  place  of  tbe 

previous  conviction  shall  be  stated  in  the  charge.     If  such  statement  is  omit* 

ted,  the  Court  may  add  it  at  any  time  before  sentence  is  passed. 

Illustrations, 

(a)  A  is  charged  with  the  murder  of  6.  Thin  is  equivalent  to  a  statement  that  A  *8  act 
fell  within  tbe  definition  of  murder  given  in  Sections  299  and  300  of  the  Indian  Penal  Code, 
XLY  of  1860 ;  that  it  did  not  fall  witbio  any  of  the  general  exceptions  of  the  same  Code ;  and 
that  it  did  not  fall  within  any  of  the  five  exceptions  to  Section  300,  or  that,  if  it  did  fall  withia 
Exception  I,  one  or  other  of  the  three  provisos  to  that  exception  applied  to  it. 

(b)  A  is  charged  under  Section  326  of  the  Indian  Penal  Code,  XLV  of  1860,  with  volun- 
tarily causing  grievous  hurt  to  B  by  means  of  an  instrument  for  shooting.  This  is  equivalent 
to  a  statement  that  the  case  was  not  provided  for  by  Section  835  of  the  Indian  Penal  Code, 
XLV  c^  1860,  and  that  the  general  exceptions  did  not  apply  to  it. 

(c)  A  is  accused  of  murder,  cheating,  theft,  extortion,  adultery  or  criminal  intimidatioo, 
or  using  a  false  property-mark.  The  charge  may  state  that  A  committed  murder,  or  cheating, 
or  theft,  or  extortion,  or  adultery,  or  criminal  intimidation,  or  that  he  used  a  false  property- 
mark,  without  reference  to  the  definitions  of  those  crimes  contained  in  the  Indian  Penal  Code, 
XLV  of  1860,  but  the  sections  under  which  t^e  offence  is  punishable  must,  in  each  instance, 
be  referred  to  in  the  charge. 

(d)  A  is  charged,  under  Section  184  of  the  Indian  Penal  Code,  XLV  of  1860,  with  inten- 
Uonally  obstructing  a  sale  of  property  offered  for  sale  by  the  lawful  authority  of  a  public  ser- 
vant.   Tbe  charge  should  be  in  those  words. 

222.     (1)  The  charge  shall  contain   snch  particulars  as  to  the  time  and 

ParticalaPB  as  to  time,     P^^^  ^^  ^\^  Meged  offence,   and  the  person   (if  any) 

place  and  person.  against  whom,  or  the  thing  (if  any)  in  respect  of  which, 

it  was  committed,  as  are  reasonably  sufficient  to  givo 

the  accused  notice  of  the  matter  with  which  ho  is  charged. 

(2)  When  the  accused  is  charcred  with  criminal  breach  of  tru^t  or  dishonest 
misappropriation  of  money,  it  shall  be  sufficient  to  specify  the  gross  sum  in 
respect  of  which  the  offence  is  alleged  to  have  been  committed,  and  tbe 
dates  between  which  tbe  offence  is  alleged  to  have  been  committed,  without 
%peca£yiag  particular  items  or  exact  dates,  and  the  charge  so  framed  shsdl  be 
deemed  to  be  a  charge  of  one  offence  within  tho  moaning  of  Section  231 ; , 


IfABCH  1698.  ]  AOT  Ko:  V  ov  1^8.  .  91 

Provided  that  the  time  included  between  the  first  and  last  of  snch  dates 
shall  not  exceed  one  year. 

223.  When  the  natnre  of  the  case  is  such  that  the  particulars  mentioned  in 

„  .  Sections  221  and  222  do  not  give  the  accused  sufficient 

».^?  ^tno^^LT^    notice  of  the  matter  with  which  he  is  charged,  the 

mncing    offence  must    be       .  i    ii    i  x   •  i_         x«     i  r  -.i. 

mat^t]  charge  shall  also  contain  such  particulars  of  the  manner 

in  which  the  alleged  offence  was  committed  as  will  be 

sufficient  for  that  purpose. 

Illustrations. 

(a)  A  is  accused  of  the  theft  of  a  certain  article  at  a  certain  time  and  place.  The  charge 
need  not  set  out  the  manner  in  which  the  theft  was  effected. 

(6)  A  is  accused  of  cheating  B  at  a  given  time  and  place.  The  charge  must  set  oat  the 
manner  in  which  A  cheated  B. 

(c)  A  is  accused  of  giving  false  evidence  at  a  given  time  and  place.  The  charge  most  set 
oat  that  portion  of  the  evidence  given  by  A  which  is  alleged  to  be  false. 

(d)  A  is  accQsed  of  obstructing  B,  a  public  servant,  in  the  discharge  of  his  pablio 
functions  at  a  given  time  and  place.  The  charge  must  set  out  the  manner  in  which  A  obstruct- 
ed B  in  tho  discbarge  of  his  functions. 

(e)  A  is  accused  of  the  murder  of  B  at  a  given  time  and  place.  The  charge  need  not 
state  the  manner  in  which  A  murdered  B. 

(/)  A  is  accused  of  disobeying  a  direction  of  the  law  with  intent  to  save  B  from  punish- 
ment.   The  chajrge  must  set  out  the  disobedience  charged  and  the  law  infringed. 

224.  In  every  charge  words  used  in  describing  an  offence  shall  be  deemed 
Words  in  charge  taken  in    to  have  been  used  in  the  sense  attached    to  them 

sense  of  law  under  which    respectively  by  the  law  under  which  such  offence  is 
offence  is  punishable.  punishable. 

225.  No  error  in  stating  either  the  offence  or  the  particulars  required  to 
Effect  of  errors  ^^  stated  in  the  charge,  and  no  omis«rion  to  state  the 

offence  or  those  particulars,  shall  be  regarded  at  any 
stage  of  the  case  as  material,  unless  the  accused  was  in  fact  misled  by  such 
error  or  omission,  and  it  has  occasioned  a  failure  of  justice. 

Illustrations. 

(a)  A  is  charged,  under  Section  242  of  the  Indian  Penal  Code,  XLV  of  1860,  with  "  havinir 
been  in  possession  of  counterfeit  coin,  having  known  at  the  time  when  he  became  possessed 
thereof  that  snch  coin  was  counterfeit,"  the  word  '*  fraudulently  "  being  omitted  in  the  ohanre 
Unless  it  appears  that  A  was  in  fact  misled  by  this  omission,  the  error  shall  not  be  remu^S 
as  materiaL  ^ 

(b)  A  is  charged  with  cheating  B,  and  the  manner  in  which  he  cheated  B  is  not  set  out 
in  the  charge,  pr  is  set  out  incorrectly.  A  defends  himself,  calls  witnesses,  and  gives  his  own 
account  of  the  transaction.  The  Court  may  infer  from  this  that  the  omission  to  set  out  tho 
maoner  of  the  cheating  is  not  material. 

(c)  A  is  charged  with  cheating  B,  and  the  manner  in  which  he  cheated  B  is  not  set  out  in 
the  charge.  There  were  many  transactions  between  A  and  B,  and  A  had  no  means  of  knowing 
to  which  of  them  the  charge  referred,  and  offered  no  defence.  The  Court  may  infer  from  such 
facts  that  the  omission  to  set  out  tho  manner  of  tho  cheating  was,  in  this  case    a  material 


(d)  A  is  charged  with  the  murder  of  Khuda  Bakhsh  on  the  21st  January  1882  In  facL 
tho  murdered  person's  name  was  Haidar  Bakhsh,  and  the  date  of  the  murder  was'  the  20th 
January  18S2.  A  was  never  charged  with  any  murder  but  ono,  and  had  heard  the  inauinr 
before  the  Magistrate,  which  referred  exclusively  to  the  case  of  Haidar  Bakhsh  Tho  Gooit 
n»y  infer  from  these  facts  that  A  waa  not  misled,  and  that  tho  error  ia  the  charge  waa  imnia- 
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{a)  A.  was  charged  with-  nnuaderiiig  H«idar  Bakhdi  on  tho  20tk  JoQaazy,  188%  and  dnda 
Bakhah  (who tried  to  arrest  him  for  that  murder)  on  the  2l8t  January,  1882  When  charged 
for  the  murder  of  Haidar  Bakhah,  he  was  tried  for  the  murder  of  Khuda  Bakhah.  The  witness- 
es preaent  in  hia  defence  were  witneaaea  in  the  caae  of  Haidar  Bakhah.  The  Court  may  infer 
from  this  that  A  waa  mialed  and  that  the  error  was  material. 


When  any  person  is  committed  tor  trial  witbont  a  ebarge,  or  with 

an  imperfect  or  erroneons  charge,  the  Conrt  or,  in  the 

m^T^Xut'^chS^OT  ^®  ^^  »  ^'g^  Court,  the  Clerk  of  the  Crown,  may 
with  imperfect  charge.  frame  a  charge,  or  add  to  or  otherwise  alter  the  charge, 

as  the  case  may  be,  baying  regard  to  the  roles  con- 
tained in  this  Code  as  to  the  form  of  charges. 

1*  Aiaoham^  with  the  mmferof  C.  A  <^uagoof  abetting  the  mmder  of  C  may  be 
added  or  substituted. 

2.  A  k  charged  with  fbrging  a  valuable  security  under  Section  467  of  the  Indian  Penal 
Code,  XLY  of  1860.    A  charge  of  fabricating  false  evidence  under  Section  193  may  be  added. 

3.  A  is  ohacged  with  receiving  atolea  property  knowing  it  to  be  stolen.  During  the  trial 
it  incidentally  appears  that  he  has  in  his  possession  ins<a*aments  for  the  purpose  oi  coaster- 
'feiting  oo|^    A  charge  under  Section  235  of  the  Indian  Penal  Code  cannot  be  added« 

227.  (1)    Any  Conrt  may  alter  or  add  to  any  charge  at  any  time  before 

jadgment  is  prononneed,  or  in  the  case  of  trials  before 
Court  may  alter  charge,      ^j^^  q^^  ^|  Sesdon  or  Hi^  Court,  before  the  verdiofe 
of  the  jniy  is  returned  or  the  opinions  of  the  assessors  arc  expressed. 

(2)    Erery  such  alteration  or  addition  shall  be  read  and  explained  to  the 
accused. 

228.  If  the  eharge  framed  or  alteration  or  addition  made  under  Section 

226  or  Section  227  is  such  that  proceeding  immediately 
W^tmamay^oMod  ^Hh  the  trial  is  not  Hkely,  in  the  opinion  of  the  Court, 
immedaatelyafteraltonition.  ^  prejudice  the  accused  in  his  defence  or  the  pro- 
secutor in  the  conduct  of  the  case,  the  Court  may,  in  its  discretion,  after  such 
charge  or  alteration  or  addition  has  been  framed  or  made,  proceed  with  the  trial 
as  if  the  new  or  altered  charge  had  been  the  original  charge. 

229.  If  the  new  or  altered  or  added  charge  is  such  that  proceeding  imme* 

diately  with  the  trial  is  likely,  in  the  opinion  of  the 
When  new  ,^^J^7^    Court,  to  prejudice  the  accused  or  the  prosecutor  as 
diwcfced,ortnalsuspended.    ^^^^^^  %y^^  Court  may  either  direct  a  new  trial  or 
adjourn  the  trial  for  such  period  as  may  be  necessary. 

230.  If  the  offence  stated  in  the  new  or  altered  or  added  charge  is  one 
Stay  of    proeeedlngs  if    ^^^  ^®  prosecution  of  which    previous    sanction    is 

prosecution  of  offence  in  necessary,  the  casp  shall  not  bo  ^Kroceeded  with  until 
altered  charge  require  pre-  gueh  sanction  is  obtained,  unless  sanction  has  been 
vious  sanction.  already  obtained  for  a  prosecx^ion  on  ^e  same  facts 

as  those  on  which  the  new  or  altered  charge  is  founded. 

231.  Whenever  a  charge  is  altered  or  added  to  by  the  Court  after  the 
«^-_ix  u       commencement  of  the  trial,  the  prosecutor  and  the 

cW^'^rS.      '''  accused  shall  be  allowed  to  re-call  or  re-smnmon,  and 

^  examine  with  reference  to  such  alteration  or  addition 

any  witness  who  may  l^ave  been  ej^^onined,  and  also  to  call  any  further  witoess 
whom  the  Court  may  think  to  be  material. 
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232.  (1)    If  any  Appellate  Court,  or  tbe  High  Court  in  the  exercise  of  its 

Effect  of  material  error.      5?^^7r''-    ""V^'-   ""^^w  '*'   ^''''^'^   under  Chapter 
XXVIl,  18  of  opinion  that  any  person  convicted  of  an 
offence  was  misled  in  his  defence  by  the  absence  of  a  charge  or  by  an  error  in 
the  charge,  it  shall  direct  a  new  trial  to  be  fcitd  nppn  a  charge   framed  in   ' 
whatever  manner  it  thinks  fit. 

(2)  If  tbe  Court,  is  of  opinion  that  the  facU  of  the  cMe  are  such  that  no 
valid  charge  could  be  prefen'ed  against  the  accused  in  reapect  of  the  facta 
proved,  it  shall  quash  the  conviction. 

iUuBtrcEtion. 

A  ia  convicted  of  an  offence,  nnder  Section  196  of  the  Indian  Penal  Oode,  XLV  of  1860 
npoA  a  charge  which  onsts  to  state  that  he  knew  the  evidenoe,  which  he  oormptlj  osed  or 
•ttempted  to  use  as  true  or  genuine,  wae  falie  or  fabricated.  If  tho  Court  thiiikB  it  profa«hle 
that  A  had  anch  knowledge,  and  that  he  was  misled  in  his  defence  by  t^  omiaaion  £rom  tho 
charge  of  the  statement  that  he  had  it,  it  shall  ditect  a  new  trial  upon  an  amended  tdiarga ; 
bat  Jf  it  appears  probable  from  the  proceedings  that  A  had  no  such  knowledge,  it  shall  quash 
the  coBviction. 

Joinder  of  Ohargei. 

233.  For  every  distinct  offence  of  which  any  parson  ismooaied  fbero  shail  be 
SeDarate     charires    for    «' 8®?*^^*®  ^^a^ge,  and  every  such  charge  shall  be  tried 

diZotdtonoeT*  ^?*^*f'?;u|''''®SV?n*^''''*^'  mentioned  in  Sections 

234,  ^5,  2:^6  and  iS^. 

Illustration. 

A  ia  accused  of  a  theft  on  one  occasion,  and  of  causing  grievous  hurt  on  another  occasion. 
A  suait  be  separately  charged  and  separately  tried  for  the  theft  and  causing  grievous  hurt 

234.  (1)  When  a  person  is  aooased  of  more  offences  than  one  ot  the  gfoae 
Three  offences  of  same    ^^°^  committed  within  the  space  of  twelve  months 

kiad  within  year  may  be    ^^«^  ^«  ^  *o  *^.  ^*  ^  »»di  offenoes,  he  may  be 
chwged  together.  charged  with,  and  tried  at  one  trial  for,  any  numbmr  of 

them  not  exceeding  three. 

(2)  Offences  are  of  the  same  kind  when  they  are  punishable  with  the  same 
amount  of  punishment  under  the  same  section  of  the  Indian  Penal  Code,  XLV 
0!  1860,  or  of  any  special  or  local  law. 

285.     (I)  If,  i^  one  series  of  acts  so  connected  together  as  to  fonn  the  aftTPfi 
Trial  for  more  thun  one    Jj^nsaction,  more  offences  than  one  are  committed  by 
^™       mor«    n^n  the  safiw  person,  he  may  be  okarged  with,  and  tried  at 

one  trial  for,  every  such  offence. 

(2)  if  th«  acts  alleged  constitute  an  offence  faHitig  within  two  or  mot^ 
Offence    falling    within     f^"^^  definitions  of  any  law  in  force  for  the  timfe 

twe  delations.  being  by  which  offeaeea  are  defined  or  punished,  the 

person  accused  of  them  m^  be  charged  wiA,  asid  tried 
at  one  trial  for,  eaeh  of  such  offences. 

(3)  If  several  acts,  of  which  one  or  more  than  one  would  by  itself  or  tbem^ 
.,  ,    ^-  selves  constitute  an  offence,  constitute  when  eombinad 

offt^,  ^t^Sftudng    a  different  Offence,  the  person  ace^^  maybe 

when  combined  a  different    charged   with,   and  tried   at  one  tnal   for,   the  offence 
offence.  constituted  by  such  acts  when  combined,  and  for  any 

effenee  constituted  by  any  one,  er  more,  ol  such  acts. 

(4)  Nothing  contained  in  this  section  shall  affect  the  Indian  Pe»il  Ood^ 
XLV  of  1860,  Section  71.  P  orValp 
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lUustraticns. 

toaulhscetion  (1)— 

(o)  A  rescues  B,  a  person  in  lawful  custody,  and  in  so  doing  causes  grievous  hurt  to  C,  a 
constable  in  whose  custody  B  was.  A  tnay  be  charged  with,  and  convicted  of,  offences  under 
Sections  225  and  883  of  the  Indian  Penal  Code,  XLV  of  1860. 

(h)  A  commits  house-breaking  by  day  with  intent  to  commit  adnltery,  and  commits,  in 
the  hoise  so  entered,  adultery  with  B's  wife  A  may  ^  ««P^^y^^^,^,  J^JJ»'  "»^  convicted 
of,  ofTencos  under  Sections  454  and  497  of  the  Indian  Penal  Code,  XLV  of  1860. 

(c)  A  entices  B,  the  wife  of  C,  away  from  C,  with  intent  to  commit  adultery  with  B.  and 
then  commits  adultery  with  her.  A  may  be  separately  charged  with,  and  convicted  of,  offences 
under  Sections  498  and  497  of  the  Indian  Penal  Code. 

(d)  A  has  in  his  possession  several  seals,  knowing  them  to  be  counterfeit  and  intending 
to  use  them  for  the  purpose  of  committing  several  forgeries  punishable  under  Section  466  of 
the  Indian  Penal  Code,  XLV  of  1860.  A  may  be  separately  charged  with,  and  convicted  of 
the  possession  of  each  seal  under  Section  478  of  the  Indian  Penal  Code. 

(«)  With  intent  to  cause  injury  to  B,  A  institutes  a  criminal  proceeding  against  him, 
knowing  that  there  is  no  just  or  lawful  ground  for  such  proceeding ;  and  also  falsely  accuses  B 
of  having  committed  an  offence,  knovving  that  there  is  no  jost  or  lawful  ground  for  such 
charges.  A  may  be  separately  charged  with,  and  convicted  of,  two  offences  under  Section  211 
of  the  Indian  Penal  Code,  XLV  of  1860. 

(/)  A,  with  intent  to  cause  injury  to  B,  falsely  accuses  him  of  having  committed  an 
offence  knowing  that  there  is  no  just  or  lawful  ground  for  such  charge.  On  the  trial,  A  gives 
false  evidence  against  B,  intending  thereby  to  cause  B  to  be  convicted  of  a  capital  offence.  A 
may  be  separately  charged  with,  and  convicted  of,  offences  under  Sections  211  and  194  of  the 
Indian  Penal  Code,  XLV  of  1860. 

(g)  A,  with  six  others,  commits  the  offences  of  rioting,  grievous  hurt  nnd  assaulting  a 
public  servant  endeavouring  in  the  discharge  of  his  duty  as  such  to  sappress  tho  riot.  A  may 
be  separately  charged  with,  and  convicted  of,  offences  under  Sections  147,  325  and  152  of  the 
Indian  Penal  Code,  XLV  of  1860. 

(h)  A  threatens  B,  C  and  D  at  the  same  time  with  injury  to  their  persons,  with  intent  to 
cause  alarm  to  them.  A  may  be  separately  charged  with,  and  convicted  of,  each  of  the  thrwn 
offences  under  Section  506  of  the  Indian  Penal  Code,  XLV  of  1860. 

The  separate  charges  referred  to  in  Illustrations  (a)  to  QiJ  respectively  may  be  tried  at  the 
same  time. 

to  «ttb-»ectt<»n(2)  — 

(t)  A  wrongfully  strikes  B  with  a  cane.  A  may  be  separately  charged  with,  and  ocm* 
vioted  of,  offences  under  Sections  352  and  323  of  the  Indian  Penal  Code,  XLV  of  i860. 

0)  Several  stolen  sacks  of  com  are  made  over  to  A  and  B,  who  know  they  are  stolen 
property,  for  the  purpose  of  concealing  them.  A  and  B  thereupon  voluntarily  assist  each 
oth^to  conceal  the  sacks  at  the  bottom  of  a  grain-pit.  A  and  B  may  be  separately  changed 
with,  and  convicted  of,  offences  under  Sections  411  and  414  of  the  Indian  Penal  Code, 
XLV  of  1860. 

(h)  A  expoaes  her  child  with  the  knowledge  that  she  is  thereby  likely  to  cause  its  death. 
The  child  dies  in  consequence  of  such  exposure.  A  may  be  separately  charged  with,  and 
convicted  of,  offences  under  Sections  317  and  304  t>f  the  Indian  Penal  Code,  XLV  of  1860. 

(I)  A  dishonestly  uses  a  forged  document  as  genuine  evidence,  in  order  to  convict  B,  a 
public  servant,  of  an  offence  under  Section  167  of  the  Indian  Penal  C«-de,  XLV  of  1860.  A 
may  be  separately  charged  with,  and  convicted  of.  offences  under  Sections  471  (read  with  466) 
and  196  of  the  same  Code. 

to  auh^ieetion  (3)— 

(m)  A  commits  robbery  on  B,  and  in  doing  so  voluntarily  causes  hurt  to  him.  A  may 
be  iepaxatoly  charged  with,  and  convicted  of,  offences  under  Sections  323,  392,  and  394  of  the 
Indii^enal  Code,  XLV  of  1860. 
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236.  If  a  single  act  or  series  of  acts  is  of  snch  a  natnre  that  it  is  donbtful 
Where  it    •      d    btf  I     ^^^^^  ^^  several  offences  the  facts  which  can  be  proved 

what    offence^^  has^"  been     ^^^^  constitnte,  the  accased  may  be  charged  with  having 
committed.  committed  all  or  any  of  such  offences,  and  any  nnmber 

of  snch  charges  may  be  tried  at  once ;   or  he  may  be 
charged  in  the  alternative  with  having  committed  some  one  of  the  said  offence. 

Illuatratiofiif. 

(a J  A  is  accuBod  of  an  act  which  may  amonnt  to  tlieft,  or  receiving?  stolen  property,  or 
criminal  breach  of  trnst  or  cheatinpr.  Ho  niay  be  charged  with  theft,  receiving  stolen 
property,  criminal  breach  of  trust  and  cheating,  or  he  may  be  charged  with  having  committed 
rbeft,  or  receiving  stolon  property,  or  criminal  breach  of  trust  or  cheating. 

(hj  A  states  on  oath  before  the  Magistrate  that  he  saw  B  hit  C  with  a  club.  Before  the 
Sessions  Court  A  states  on  oath  that  B  never  hit  C.  A  Tnay  be  charged  in  the  alternative  and 
convicted  of  intentionally  giving  false  evidence,  althougli  it  cannot,  be  proved  which  of  these 
contradictory  statjements  was  false. 

237.  (1)     If,  in  the  case  mentioned  in  SeoUon  236,  the  accused  is  charged 

.    ,  with  one  offence,   and   it  appears   in  evidence  that  ho 

>I  rVX"T  '^Ilf^t      <»omraitted  a  different  offence  for  which  he  might  have 
■with  one  oifonce,  he  can  no  ,ti  ••  1*1  .-■ 

convicted  of  another.  "^en  charged  under  the  provisions  of  that  section,  he 

may  be  convicted  of  the  offence   which   he  is  shown  to 
have  committed,  although  he  was  not  charged  with  it. 

(2)  When  the  accused  is  charged  with  an  offence,  he  may  be  convicted  of 
having  attempted  to  commit  that  offence,  althongh  the  attempt  is  not  separately 
charged. 

lUustration. 

A.  is  charged  with  theft.  It  appears  that  ho  committed  the  offence  of  criminal  breach  of 
urost,  or  that  of  receiving  stolen  goods.  He  may  be  convicted  of  criminal  breach  of  trnst,  or 
of  receiving  stolen  goods   (as  the  case  may  be)»  thongh  he  was  not  charged  with  snch  offence. 

238.  (I)     When  a  person  is  charged  with  an  offence  consisting  of  several 

particulars,  a  combination  of  some  only  of  which  con- 
When     offence    proved    ^^^  ^   ^  complete  minor  offence,  and  such  combination 

inclnded  in  offence  charged.     ofAvuwca  «  ^^"^^  ^    ^  ..1  , , 

*         is  proved,  but  the  remaining  particulars  are  not  proved, 
he  may  be  convicted  of  the  minor  offence,  though  he  was  not  charged  with  it. 

(2)  When  a  person  is  charged  with  an  offence  and  facts  are  proved  which 
lednce  it  to  a  minor  offence,  he  may  be  convicted  of  the  minor  offence,  althongh 
he  is  not  charged  with  it. 

(3)  Nothing  in  this  section  shall  be  deemed  to  authorise  a  conviction  of 
any  offence  referred  to  in  Section  198  or  Section  J  99  when  no  complaint  has 
been  made  as  required  by  that  section. 

Illustrations. 

(a)  A  is  charged,  nnder  Section  407  of  the  Indian  Penal  Code,  XLV  of  1860,  with 
criminal  breach  of  trnst  in  respect  of  property  entrusted  to  him  as  a  carrier.  It  appears  that 
he  did  commit  criminal  breach  of  trust  under  Section  40G  in  respect  of  the  property,  but  that 
it  was  not  entrusted  to  him  as  a  carrier.  He  m»iy  be  convicted  of  criminal  breach  of  tmat 
und«r  Section  4f06. 

(bj  A  is  charged,  under  Section  325  of  the  Indian  Penal  Code,  XLV  of  1860,  with  oansiDg 
jmevona  hurt.  He  proves  that  he  acted  on  p^rave  and  sudden  provocation.  He  may  be  con- 
victed nnder  Section  335  of  that  Code. 

239.  When  more  persons  than  one  are  accused   of   the   same  offence  or  of 

different  offences  committed  in  the  same  transaction. 

What   pereons   may   be     ^^   when  one  person  is  accused  of  committing^  any 

charged  jointly.  offence,  and  another  of  abetment  of,  or  attempt  to 
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cotttmit,  sncli  offence,  tbey  may  be  charged  and  tried  together  or  separately,  ag 
the  Cbdi)t  thinks  fit ;  and  the  provisions  contained  in  the  former  part  of  this 
chapter  shall'apply  to  all  sach  charges. 

Illustrations, 

(a)  A  and  B  are  aooased  of  the  same  murder.  A  and  B  may  bo  cbarged  and  tried  to- 
gether for  the  murder. 

fy .  A  and  B  are  accused  of  a  robbery,  in  the  course  of  which  A  commits  a  murder  with 
which  B  has  nothing  to  do.  Aand  B  may  be  tried  together  on  a  charge,  charging  both  of 
them  with  the  robbery,  and  A  alone  with  the  murder. 

(e)  A  and  B  are  both  charged  with  a  theft,  and  B  is  charged  with  two  other  thefts  com- 
mittedfbyhim  in  the  conrse  of  the  same  transaotion.  A  and  B  may  be  both  tried  together  on 
a  obargdiroharghig  both  with  the  one  theft,  and  B  alone  with  the  two  other  thefts. 

240.  When  a  charge  containing  more  heads  than  one  is  framed  against  the 
w  v^    .^  1    «  same  person,  and  when  a  conviction  has  been  had  on 

'^^^^^"^nn^t^l^n    one  OP  more  of  them,  the  complainant,  or  the  officer 
mg^hargfQS  on  conviction  j    _a--       xi.  x-  -^i     ±y  ^     c 

on  one  of  several  charges,  conducting  the  prosecntion,  may,  with  the  consent  of 
the  Coart,  withdraw  the  remaining  charge  or  charges, 
oriheOtflift  of  its  own  accord  may  stay  the  inquiry  into,  or  trial  of,  such  charge 
or  ehargeff.  'Such  withdrawal  shall  have  the  effect  of  an  acqnittal  on  such 
charge  or  charges,  unless  the  conviction  be  set  aside,  in  which  case  the  said 
Ooat^.  (subject  tp  the  order  of  the  Conrt  setting  aside  the  conriction)  may  pro« 
ceed  wifcti  the  inquiry  into  or  trial  of  the  charge  or  charges  so  withdrawn. 

CHAPTER  XX. 
Op  tm  Tktjll  op  Summons-casks  iiy  Maoistrates. 

241.  The  following  procedure  shall   be  observed   by  Magistrates  in  the 
Propetdjore  in  sommona-     ^^^^^  o^  summons-cases. 

oaaei. 

248:   *Wlien'4kraoou8ed  appears  or  is  brought   before  the  Magistrate,    the 

particulars  of  the  offence  of  which  he  is   accused   shall 

tJ^^M  ^  *'^'^^''*"    ^  stated  to  him,  and  he  shall  be  asked  if  he  has   anv 

"*'  cause' to  show  why  he  should  not  be  convicted  ;  bat   it 

•halliioft  be iiecessary  to  frame  a  formal  charge. 

243..    If  the  accused  admits  that  he  has  committed  the  offence  of  which  he 

'         .  is  accused,  his  admission  shall  be  recorded   as   tiearly 

Crbn^t>Moti!C^«dmii8ion     ^^  possible  in  the  words  used  by  him  ;   and,  if  he  shows 

of  truth  of  aocntation.  ^^  sufficient  cause  why  he  should  not  be  convicted,  the 

Magistrate  shall  convict  him  accordingly. 

244/   (1)  '  If  the  accused  does  not   make  such  admission,   the   Magistmto 

shall   proceed  to  hear  the  complainant   (if  any),  and 

PrQcednr6^he|n.m)  such    ^ake  all  such  evidence  as  may  be  produced  in   support 

admite  on  18  m    e.  ^^  ^^xq  prosecntion,  and  also    to   hear  the   accQ8e«l   and 

take  all  such  evidence  as  he  produces  in  his  defence. 

(2)  The  Magistrate  may,  if  he  thinks  fit,  on  the  application  of  the  com- 
plainant or  accused,  issue  process  to  compel  the  attendance  of  any  witness  or 
tlietprodBoftionof  any  document  or  other  thing. 

(3)  •  The.MagiBtrate  may»  before  summoning -any  witness  on  su^  applioa- 
iioniqypqwe  tha^«his  reftawmble  expenses,  incurred  in  attending  for  the  purposes 
of  the  trial,  be  deposited  in  Court. 
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245.  ( I)     If  the  Ma^isti'at.e  upon  taking  the  evidence  referred  to  in  Section 

244,  and  such  further  eridence  (if  any)  as  lie  may,  of 
^^^^  ^*  •  his  own  motion,  cause  to  be  produced,  and'(if  he  thinks 

fit)  examining  the  accused,  finds  the  accused  not  guilty,  he  ehall  veootd  an 
order  of  acquittal. 

(2)     If  he  finds  the  accused  guilty,  he  shall  pass  sentence  upon  him  accord- 
60DtoDce.  ing  to  law. 

246.  A  Magisi^te  may,  under  Section  243  or  Section  245,  conivict  the  ac- 

cused of  any  ofPence  triahle  under  this  ch&ptCr  which 
Finding  not  limited  by     from  the  facts  admitted  or  proved  he  appears  to'-  hare 
complaint  or  summons.  committed,  whatever  may  be  the  nature   of  the  com- 

plaint or  summons. 

247.  If  the  summons  has  been  issued  on  complaitit,  and  upon  th^  day  ap- 

pointed for  the  appearance  of  the  accnisc^d,  or  any  '  day 
^^^^wwance  of  com-  subsequent  thereto  to  which  the  hearing  maybe  Wjoum- 
'"^°*°  '  ed,  the  complainant  does  not  appear,   the  Magliitrate 

shall,  notwithstanding  anything  hereinbefore  contained^  acquit  th&^usciiBed,  un- 
less for  some  reason  he  thinks  proper  to  adjourn  the  bearing  -of  tha  case  ta.  Bome 
other  day : 

Provided  that,  where  the  complainant  is  a  public  servant  and  his  personal 
attendance  is  not  required,  the  Magistrate  may  dispense  with  his  attendance, 
and  proceed  with  the  case. 

248.  If  a  complainant,  at  any  time  before  a  final  order  is  passed  in  any  case 
W'thdra     1  f    mnlaint    under  this  chapter,  satisfies  th&  Magietraiethatorthere 

wa  o  comi^ai  are  sufficient  grounds  for  permitting  him,  to  withygBIBw 
bis  complaint,  the  Magistrate  may  permit  him  to  withdraw  uie  same,  and .  skalt 
thereupon  acquit  the  accused. 

249.  In  any  case  instituted  otherwise  than  upon  complunt,    a  Presidency 

Magistrate,  a  Magistrate  of  the  Isf  class,  or^  with-  ihe 

io^wL'n^o'ir^rf-    Previone  sanction  Of  the  District.M.gi.tnrte^W  Other 

^"  Magistrate,  may,  for  reasons  to  be    recorded   by  bun, 

stop  the  proceedings  at  any  stage  without  pronouncing  any  judgment  either  of 

acquittal  or  conviction,  and  may  thereupon  release  the  accused. 

ErivoUms  Accusations  in  ISummons  and  Warrani-coMes. 

250.  (I)     If,  in  any  case  instituted  by  complaint  as  defined  in  this  Code^ 

or  upon  information  given  to  a  police-officer  or  to  a 
Frivolous  or    yeiations    Magistrate,  a  person  is  accused  before  a  Maglitmta  of 
Bccuaations.  ^^^  offence  triable  by  a  Magiffttate,  and  the  >M9gil||«t^/ 

by  whom  the  case  is  heard  discharges  or  acquits  the  accused,  and  is  satiafiodthat 
the  accusation  against  him  wad  frivolous  or  vexations,  the  Magistrate  mayi  in 
his  discretion,  by  his  order  of  discharge  or  acquittal,  direct  the  person  upon 
whose  complaint  or  information  the  accasaiion  was  mado  to  pay  to  the  accuscdf 
or  to  each  of  the  accused  where  there  arc  more  than  one,  such  compensation,  not 
exceeding  fifty  rupees,  as  the  Magistrate  thinks  fit : 

Provided  that,  befoi*e  making  any  such  direction,  the  Magistrate  shM — 

(o)  record  and  consider  any  objection  which  the  complainant  or  iafeDitarant 
may  urge  against  the  making  of  the  direction,  and 

(b)  if  the. Magistrate  directs  any  compensation  to  be  paid,  state  in  trrit- 
ing,  in  his  order  of  discharge  or  acquittal,  his  n}a8on$  forftwardtng 
the  compensation. 
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(2)  Compensation  of  which  a  Magistrate  has  ordered  payment  nnder  sub- 
section (1)  shall  be  recoverable  as  if  it  were  a  fine  : 

Provided  that,  if  it  cannot  be  recovered,  the  imprisonment  to  be  awarded 
shall  be  simple,  and  for  snch  term,  not  exceeding  thirty  days,  as  the  Magistrate 
directs. 

(3)  A  complainant  or  informant  who  has  been  ordered  under  sab-section 
(I)  by  a  Magistrate  of  the  second  or  third  class  to  pay  compensation  to  an  ac- 
cased  person  may  appeal  from  the  order,  in  so  far  ap  the  order  relates  to  the 
payment  of  the  compensation,  as  if  sach  complainant  or  informant  had  been  con- 
victed on  a  trial  held  by  snch  Magistrate. 

(4)  Where  an  order  for  payment  of  compensation  to  an  accused  person  is 
made  in  a  case  which  is  subject  to  appeal  under  sub-section  (8),  the  compensa- 
tion shall  not  be  paid  to  him  befoi*e  the  period  allowed  for  the  presentation  of 
the  appeal  has  elapsed,  or,  if  an  appeal  is  presented,  before  the  appeal  has  been 
decided. 

(5)  At  the  time  of  awardin^c  compensation  in  any  subsequent  civil  suit  re- 
lating to  the  same  matter,  the  Court  shall  take  into  account  any  compensation 
paid  or  recovered  under  this  section. 


CHAPTER  XXI. 

Of  the  Trial  of  Warrant-cases  by  Magistrates. 

Procedure    in    warrant-  251.     The  following   procedure  shall  be   observed 

by  Magistrates  in  the  trial  of  warrant-cases. 


252.  (I)     When  the  accused  appears  or  is   brought  before  a  Magistrate, 

such' Magistrate  shall  proceed  to  hear  the  complainant 
Bvidenoe  for  prosecution,     (if  any)  and  take  all   such   evidence  as  may  be  pro- 
duced in  support  of  the  prosecution. 

(2)  The  Magistrate  shall  ascertain,  from  the  complainant  or  otherwise, 
the  names  of  any  persons  likely  to  be  acquainted  with  the  facts  of  the  case  and  to 
be  able  to  give  evidence  for  the  prosecution,  and  shall  summon  to  give  evidence 
before  himself  such  of  them  as  he  thinks  necessary. 

253.  (1)     If  J  upon  taking  all  the  evidence  referred  to  in  Section    252,    and 

.  ,  making  such  examination  (if  any)  of  the  accused  as  the 

Dischargo  o        use  .  Magistrate  thinks    necessary,    he   finds   that   no   case 

against  the  accused  has  been  made  out  which,  if  unrebuttcd,  would  warrant  his 
conviction,  the  Magistrate  shall  discharge  him. 

(2)  Nothing  in  this  section  shall  be  deemed  to  prevent  a  Magistrate  from 
discharging  the  accused  at  any  previous  stage  of  the  case  if,  for  reasons  to  be  re- 
corded by  such  Magistrate,  he  considers  the  charge  to  be  gi-oundless. 

254.  If,  when  such  evidence  and  examination  have  been  taken  and   made. 
Charge   to    be    framed     or  at  any  previous  stage  of  the  case,  the  Magistrate    is 

when  offence  appears  of  opinion  that  there  is  ground  for  presuming  that  the 
proved.  accused  has  committed  an  offence   triable   under  this 

chapter,  which  snch  Magistrate  is  competent  to  try,  and  which,  in  his  opinion, 
oonld  be  adequately  punished  by  him,  he  shall  frame  in  writing  a  charge  against 
the  accused. 

255.  (I)     The  charge  shall  then  be  read  and  explained  to  the  accused,  and 

he  shall  be  asked  whether  he  is  guilty  or   has  any   de- 
I'l®^*  fence  to  make. 
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(2)  If  the  accused  pleads  guiltj,  the  Magistrate  shall  record  the  plea,  and 
may  in  his  discretion  convict  him  thereon. 

256.  ( I)     If  the  accused  refuses  to  plead,  or  does  not  plead,  or  claims  to  be 

tried,  he  shall  bo  required  to  state  whether  be   wishes 
Defence.  l^y  cross-examine  any,  and,  if  so,  which  of  the  witnesses 

for  the  prosecution  whose  evidence  has  been  taken.  If  he  says  be  does  so  wish, 
the  witnesses  named  by  him  shall  be  re-called,  and,  after  cross-examination  and 
re-examination  (if  any),  they  shall  be  discharged  The  evidence  of  any  re- 
maining witnesses  for  the  prosecution  shall  next  be  taken,  and  after  cross- 
examination  and  re-examination  (if  any),  they  also  shall  be  discharged.  The 
aocosed  shall  then  be  called  upon  to  enter  npou  his  defence  and  produce 
bis  evidence. 

(2)  If  the  accused  puts  in  any  written  statement,  the  Magistrate  shall 
file  it  with  the  record. 

257.  (I)     If  the  accused,  after  he  has  entered  upon  his  defence,  applies  to 

the  Mafjistrate  to  issue  any  process  for  compelling  tbo 
prS^ti^o  of*  eTX^ce'al  attendance  of  any  witness  for  the  purpose  of  examina- 
iostance  of  accused.  ^^^^  o**  c-ross-exammation,  or    the    production    of    any 

document  or  other  thing,  the  Magistrate  shall  issue 
SQcli  process  unless  he  considers  that  such  application  should  be  refused  on  the 
ground  that  it  is  made  for  the  purpose  of  vexation  or  delay,  or  for  defeating  the 
ends  of  justice.     Such  grounds  shall  be  recorded  by  him  in  writing : 

Provided  that,  when  the  accused  bas  cross-examined  or  had  the  opportunity 
of  cross-examining  any  witness  after  the  charge  is  framed,  the  attendance  of  sucb 
witness  sball  not  be  compelled  under  this  section,  unless  the  Magistrate  is 
satisfied  that  it  is  necessary  for  the  purposes  of  justice. 

(2)  The  Magistrate  may,  before  summoning  any  witness  on  such  applica- 
tion, require  that  his  reasonable  expenses  incurred  in  attending  for  the  purposes 
of  the  trial  Le  deposited  in  Court. 

25b.     (1)     If  in  any  case  under  this   chapter  in  which  a  charge  has   been 
framed  the  Magistrate   finds  the   accused  not  guilty, 
Acquitta  .  j^^  shall  record  an  order  of  acquittal. 

(2)     If  ill  any  such  case  the  Magistrate  finds  the  accused  guilty,    he   shall 

pass  sentence  upon  him  according  to  law. 
Conviction.  * 

259.     When  the  proceedings  have  been  institutt-d  upon  complaint,  and  upon 
1  •      X       any  day  fixed  for  the    hearing   of   the   case    the   corn- 
Absence  of  complainant,      pi^ioant  is  absent,  and  the   offence   may   bo   lawfully 
compounded,  the  Magistrate  may,  in  his   discretion,    notwithstanding  anything 
hereinbefore  contained,  at  any  time  before   the  charge   has   been   framed,   dis- 
charge the  accused. 


CHAPTER  XXH. 

Of  Summary  Trials. 

260.  ( I )     Notwithstanding  anything  contained  in 
Power  to  try  eummanly.      ^j^j^  Code,— 

(ii)  the  District  Magistrate, 

(6;  any  Magistrate  of  the  first  class  specially  empowered  in  this  behalf 
by  the  Local  Government,  and  ^  , 
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(c)  any  Bench  of  Magistrate  invested  with  the  powers  of  a  Hagistrato 
of  the  first  class,  and  specially  empowered  in  this  behalf  by  the 
Local  Government, 

may,  if  he  or  they  think  fit,  try  in  a  summary  way  all  or  any  of  the  follow- 
ing ofEences : — 

(o)  ofEences  not  panishable  with  death,  transportation  or  imprisomnent 
for  a  term  exceeding  six  mouths ; 

(b)  offences  relating  to  weights  and  measarcs  nnder  Sections  264,  265 

and  266  of  the  Indian  Penal  Code,  XLV  of  I860  ; 

(c)  hurt,  nnder  Section  323  of  the  same  Code  ; 

(d)  theft,  nnder  Sections  379,  380  or  381  of  the  same  Code,  where  the 

value  of  the  property  stolen  does  not  exceed  fifty  rupees ; 

(e)  dishonest  misappropriation  of  property  nnder  Section  403  of  the 

same  Code,  where  the  value  of  the  property  misappropriated  does 
not  exceed  fifty  rupees ; 

(f)  receiving  or  retaining  stolen   property,  nnder  Section  411   of  the 

same  Code,  where  the  value  of  such  property  does  not  exceed  fifty 
rupees ; 

(g)  assisting  in  the  concealment  or  disposal  of  stolen  property,  under 

Section  414  of  the  same  Code,  where  the  value  of  such  property 
does  not  exceed  fifty  rupees ; 

(h)  mischief,  nnder  section  427  of  the  same  Code ; 

(i)  honse- trespass,  under  Section  448  and  offences  under  Sections  451, 
456  and  457  of  the  same  Code  ; 

(;)  insnlt  with  intent  to  provoke  a  breach  of  the  peace,  nnder  Section 
504,  and  criminal  intimidation,  under  Section  506,  of  the  same 
Code; 

(k)  abetment  of  any  of  the  foregoing  offences ; 

(L)  an  attempt  to  commit  any  of  the  foregoing  offences,  when  such  at- 
tempt is  an  offence ; 

(m)  offences  under  Section  20  of  the  Cattle- trespass  Act,  I  of  1871 : 

Provided  that  no  case  in  which  a  Magistrate  exercises  the  special  powers 
conferred  by  Section  34  shall  be  tried  in  a  summary  way. 

(2)  When  in  the  oonrse  of  a  sununary  trial  it  appears  to  the  Magistrate 
or  Bench  that  the  case  is  one  which  is  of  a  character  which  renders  it  nn* 
desinible  that  it  should  be  tried  summarily,  the  Magistrate  or  Bench  shall 
recall  any  witnesses  who  may  have  been  examined  and  proceed  to  ro-hear 
the  case  in  manner  provided  by  this  Code. 

261.    The  Local  Government  may  confer  on  any  Bench  of  Magistrates 
invested  with  the  powers  of  a  Magistrate  of  the  second 
Power  to  invest  Bonch     q,,  third  class  power  to  try  summarily  all  or  any  of  the 
of     Magistrate,   invented     fallowing  offences  :- 
with  U)88  power.  •   ° 

(a)  offences  against  the  Indian  Penal  Code,  XLV  of  1860,  Sections  277. 
278,  279.  285,  286,  289,  290,  292,  293,  294,  323,  334,  336, 341,  352 
426  and  447 ; 
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(b)  offences  a^inst  Manicipal  Acts,  and  tbe  conservancy  claases  of 

Police  Acts  which  are  panishable  only  with  fine,  or  with  imprison- 
ment for  a  term  not  exceeding  one  month  ; 

(c)  abetment  of  any  of  the  foregoing  offences ; 

(d)  an  attempt  to  commit  any  of   the  foregoing  offences,   when  such 

attempt  is  an  offence. 

262.  (I)     In  trials  nnder  this  chapter,  the   procedure  prescribed  for  snm- 
Procedu  e  f      s  nions-oases  shall  be  followed  in  summons-cnses,  and  the 

and'wan^nf  c^e8°ap'^?^^     procedure  prescribed  for  warrant-cases shall  be  followed 
able.  in  warrant-cases,  except  as  hereinafter  mentioned. 

(2)     No  sentence  of  imprisonmeut  for  a  term  exceeding  three  months   shall 

- .    .^   , .       .  ^        be  passed  in   the   caso   of  any  conviction   nnder  this 

Limit  of  impnsoDmeTir.  ,    ^  ^ 

chapter. 

263.  In  cases  where  no  appeal  lies,  the  M«igistrate  or  Bench  of  Magistrates 

need  not  record  the  evidence  of  the  witnesses  or  frame 
Beoord   in  oases  where     ^  formal  charge ;  bnt  he    or  they  shall   enter  in  such 
thero  is  no  appeal.  form  as  the  Local.  Government  may  direct  the  following 

particulars : 

(a)  the  serial  number; 

(h)  the  date  of  the  commission  of  the  offence ; 

Cr)  the  date  of  the  report  or  complaint ; 

(d)  the  name  of  the  complainant  (if  any)  ; 

(e)  the  name,  parentage  and  residence  of  the  accused  ; 

(f)  the  offence  complained  of  and  the  offence   (if  any)  proved,  and  in 

cases  coming  nnder  clause  fc^^,  clause  (J»),  clause  (f)  or  claose 
(g)  of  sub-section  ( I )  of  Section  260  the  value  of  the  property  in 
respect  of  which  the  offence  has  been  committed ; 

(g)  the  plea  of  the  accused  and  his  examination  (if  any)  ; 

(h)  the  finding,  and,  in  the  case  of  a  conviction,  a  brief  statement  of  the 
reaso  n  s  t h  eref or ; 

(i)  the  sentence  or  other  final  order  ;  and 

(J)  the  date  on  which  the  proceedings  terminated. 

264.  (I)     In  every  case  tried  summarily  by  a   Magistrate  or  Bench   in 
.  which  an  appeal  lies,  such  Magistrate  or  Bench   shall 

^oord     m    appealable     before  passing  sentence,  record  a  judgment  embodying 
the  substance  of  the  evidence  and  also  the  particulars 
mentioned  in  Section  263. 

(2)     Such  judgment  shall  be   the  only  record  in  cases  coming  within  this 
section. 

265.  (1)     Records  made  under  Section  263  and  judgments  recorded  under 

Section  264  shall  be  written  by   the  presiding  officer 

^  ^^  <>r,   if  the  Court  to  which  such   presiding  officer  is 

immediately  subordinate  so  directs,  in  such  officer's  motlier  tongue* 
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(2)  The  Local   Government  maj  anrhorise  any  Bench  of  Ma^ifttrates  em- 

powered to  try   offences     sammavily  to   prepare   the 
Bench  may  be  authorised     aforesaid  record  or  jadfrment  by  means   of  an   oflBcer 
u  employ  clerk.  appointed  in  this  behalf  by  the  Court  to  whicb  sach 

Bench  is  immediately  subordinate,  and  the  record  or  judgment  so  prepared 
Bhall  be  signed  by  each  member  of  siitih  Bench  present  taking  part  in  the 
proceedings. 

(3)  If  no  snch  authorisation  be  givon,  the  rocord  prepared  by  a  member 
of  the  Bench  and  signed  as  aforesaid  shall  be  the  proper  record. 

(4)  If  the  Bench  differ  in  opinion,  any  dissentient  mombermfty  write  a 
separate  jadgment. 

CHAPTER  XXIII. 

Op  Trials  bkfore  High  Courts  ano  ConRis  of  SF5isio\. 

A. — Preliminnrtj. 

266.  In  this  chapter,  except  in  Sections  27<'>  and  :i07,  and  in  Obaptor 
XVII  I,  the  expression  "  High  Conrt  **  means  a  Higli 
"High  Court "defioed.  Court  of  Judicature  established  or  to  be  established 
under  the  Indian  High  Courts  Act,  1861,  (24  &  25  Vict.,  c.  104,)  and  includes  the 
Chief  Court  of  the  Punjab,  the  Court  of  the  Recorder  of  Rangoon  and  snch  other 
Courts  as  the  Governor  General  in  Council  may,  by  notification  in  the  Gazette 
of  India,  declare  to  be  High  Courts  for  the  purposes  of  this  chapter. 

Trials  before  High  Court     ^      267      All  trials  under  this  chapter  before  a  High 
to  b^bypry.  Court  shall  be  by  jury  ; 

and  notwithstanding  anything  herein  contained,  in  all  criminal  cases 
transferred  to  a  High  Court  under  this  Code  or  un*ler  the  Letters  Patent  of 
any  High  Court  established  under  the  Indian  High  Courts  Act,  1861,  (24  &  25 
Vict.,  c.  104,)  the  trial  may,  if  the  High  Court  so  directs,  be  by  Jury. 

.    ,  ,       n    -«.     r  268.     All  trials  befoi^e  a  Court  of  Session  shall  be 

Trials  before   Conrt    of        .^.        .      .  .,,    ,,        .,     * 

Session   to  be  by  jury   or     either  by  jury,  or  with  the  aid  of  assessors. 

with  assessors. 

269.     (I)     The  Local  Government  may,  with  the  previous  sanction  of  the 

Governor  General  in  Council,  by  order  in  the  ofBcial 

Local  Government  may     Gazette,  direct  that  the  trial  of  all  offences,  or  of  any 

order  trials  before  Court     particular   class  of  offences,  before  any  Court   of    Ses- 

of  Session  to  be  by  jury.         ^.^^^  ^^^^^  ^^  ^^  ^^^  .^  ^^^   district,  and  may,    with 

the  like  sanction,  revoke  or  alter  such  order. 

(2)  The  Local  Government,  by  like  order,  may  also  declare  that,  in  the 
oase  of  any  district  in  which  the  trial  of  any  offence  is  to  bo  by  jury,  the 
trial  of  snch  offences  shall,  if  the  Judge,  on  application  made  to  him  or  of  his 
own  motion,  so  directs,  be  by  jurors  summoned  from  a  special  jury  list,  and 
may  revoke  or  alter  snch  order. 

(3)  When  the  accused  is  charged  at  the  same  trial  with  several  offences 
of  which  some  are  and  some  are  not  triable  by  jury,  he  shall  be  tried  by  jnry  for 
such  of  those  offences  as  are  friable  by  jnry,  and  by  the  Court  of  Session,  with 
the  aid  of  the  jurors  as  assessors,  for  such  of  them  as  are  not  triable  by  jury. 

Tri  1    bef        Court  of  ^^^'     ^^  every  trial  before  a  Court  of  Session  the 

Session   to  b?  conducted     prosecution  shall  be  conducted  by  a  Public  Prosecator, 
by  Public  Prosecutor. 
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B,^  Vomtnenc^ment  of  Proceedings. 

271.  (I)  Whan  the  Court  is  ready  to  commence   the  trial,  the  aocnsed 
Commenoemeiit  of  trial.     ^^*!^  *PP®^  ^^  ^®  brought  before   it,   and  the   charge 

shall  be  read  out  in  Coort  and  explained  to  him,  and 
he  shall  be  asked  whether  he  is  guilty  of  the  ofFence  charged,  or  claims  to  be 
iried. 

pj       .     .,  (2)     If  the  accused   pleads  guilty,  the  plea  shall 

es  o  goi  y.  ^^  recorded,  and  he  may  be  convicted  thereon. 

272.  If  the  accused   refuses  to,  or  does  not,   plead,  or  if  he  claims  to  be 
Refusal     to    plead    or    tried,  the  Court  shall   proceed  to    choose  jurors  or 

dsim  to  be  tried.  assessors  as  hereinafter  directed  and  to  try  the  case  : 

Provided  that,  subject  to  the  right  of  objection  hereinafter  mentioned,  the 

Trial  by  same  jury  or  «*™®  P^^  ™*y  ^^^  ^^  *^^®  «^™®  assessors  may  aid  in 
■noDwnri  of  several  offeu-  the  trial  of,  as  many  accused  persons  successively  as 
den  in  succession.  the  Court  thinks  fit. 

273.  (I)     In  trials  before  the  High   Court   when   it  appears  to  the  High 
Entry    on     sustainable     Cou>^,/t   any   time   before   the   commenc^^ 

charges.  "^^1  of  the  person   charged,   that  any  charge  or  any 

portion  thereof  is  clearly  unsustainable  the  Judge  may 
make  on  the  charge  an  entry  to  that  efFect. 

(2)     Such  entry  shall   have  the  ofPect  of  staying  proceedings  upon  the 
Effect  of  entry.  charge  or  portion  of  the  charge,  as  the  case  may  be. 

C. — Choosing  a  Jury. 

274.  (1)     In  trials  before  the   High   Coart  the  jury  shall  consist  of  nine 
Nunber  of  jury.  persons. 

(2)  In  trials  by  jury  before  the  Court  of  Session  the  jury  shalf  consist 
of  such  uneven  number,  not  being  less  than  three,  or  more  than  nine,  as  the 
Local  Government,  by  order  applicable  to  any  particular  district  or  to  any 
particular  class  of  oftences  in  that  district,  may  direct. 

Jury  for  trial  of  persons      .      275.     In  a  trial  by  jury  before  the   Court  of  Ses- 
not  Europeans  or  Ameri-     sion  of  a  person  not  being  an  European  or  an    Ameri- 
before  Court  of  Ses-     can,  a  majority  of  the  jury  shall,  if  he  so  desires,  consist 
of  persons  who  are  neither  Europeans  nor  Americans. 

276.    The  jurors  shall  be  chosen  by  lot  from  the  persons  summoned  to  act 

irors  to  be  chosen  by  1( 

Provided  that— 

risti] 
tallied; 


^    ,  ^     as  such,  in  such  manner  as  tbe  Hi&rh  Court  mav  from 
Jurorstobechosenbylot.     fci^e  to  time  by  rule  direct :  ^  ^ 


Existing  pmctice  main-     ^       ^'^5;  Pending  the  issue  under  this  section  of  rules 
inod  5  ^<>r  8'^y  Court,  the  practice  now  prevailing  in  such  Court 

in  respect  to  the  choosing  of  jurors  shall  be  followed ; 

seeondlyy  in  case  of  a  deficiency  of  persons  summoned,  the  number  of 
i  not  summoned  ^^^P  required  may  with  the  leave  of  the  Court, 
jible ;  be  chosen  from  such  other  persons  as  may  be  pre- 


Fersons  _ 
when  eligible , 

sent; 

trials  before  special  thirdly,  in  the  presidency-towns— 

jurors. 


(a)  if  the  accused  person  is  charged  with    having  committed  an  offence 
ponishable  with  death,  or 
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(5)  if  in  any  othar  case  a  Judge  of  the  High  Court  so  directs, 

the  jurors  shall  be  chosen  from  the  special  jarj  list  hereinafter  prescrib* 
ed;  and 

fourthly^  in  any  district  for  which  the  Local  Government  has  declared  that 
the  trial  of  certain  offences  may  be  by  special  jnry,  the  jarors  sliall,  in  any  case 
in  which  the  Judge  so  directs,  be  chosen  from  the  special  jury  list  prescribed 
in  section  325. 

Names  of  jurors  to  be    ^      ^TT.     (1)  As  each  juror  is  chosen,  his  name  shall 
^]led.  be  called  aloud,  and,  upon  his  appearance,  the  acoased 

shall  be  asked  if  he  objects  to  be  tried  by  such  juror. 

(2)  Objectionmay  then  be  taken  to  such  juror  by  the  accused  or  by  the 
Obiedaon  to  jurors  prosecutor,    and    the    grounds    of  objection  shall  be 

*  stated: 

Provided  that,  in  the  High  Court,  objections  without  grounds  stated  shall 
Objection  without  grounds    be  allowed  to  the  number  of   eight  on  behalf  of  the 
stated.  Crown  and  eight  on  behalf  of  the  person  or  all  the 

persons  charged. 

278.  Any  objection  taken  to  a  juror  on  any  of  the  following  grounds,  if 
n^  J  ^  u-  ..  made  out  to  the  satisfaction  of  the  Court,  shall  be 
Grounds  of  objection.  allowed— 

(a)  some  presumed  or  actual  partiality  in  the  juror ;  r 

(6)  some  personal  ground,  such  as  alienage,  deficiency  in  the  qualification 

required  by  any  law  or  rule  having  the  force  of  law  for  the  time 
being  in  force,  or  being  under  the  age  of  twenty*one  or  above  the 
age  of  sixty  years ; 

(c)  his  having  by  habit  or  religious  vows  relinquished  all  care  of  worldly 

affairs; 

(d)  his  holding  any  office  in  or  under  the  Court ; 

(e)  his  executing  any  duties  of  police  or  being  entrusted  with  police- 

duties  ; 

(/)  his  having  been  convicted  of  any  offence  which,  in  the  opinion  of  the 
Court,  renders  him  unfit  to  serve  on  the  jury ; 

{g)  his  inability  to  understand  the  language  in  which  the  evidence  is 
given,  or  when  such  evidence  is  interpreted  the  language  in  which 
it  is  interpreted ; 

(&)  any  other  circumstance  which,  in  the  opinion  of  the  Court,  renders 
him  improper  as  a  juror. 

279.  (I)  Every  objection  taken  to  a  juror  shall  be  decided  by  the  Court, 
Decision  of  objection.         and  such  decision  shall  be  recorded  and  be  final. 

(2)  If  the  objection  is  allowed,  the  place  of  such  juror  shall  be  supplied 
Supply  of  place  of  juror    by  any  other  juror  attending  in  obedience  to  a  sum- 
against    whom    objection    mons  and  chosen  in  manner  provided  by  section  276, 
allowed.  or  if  there  is  no  such  other  juror  present,  then  by  any 

other  person  present  in  the  Court  whose  name  is  on  the  list  of  jurors,  or  whom 
the  Court  considers  a  proper  person  to  serve  on  the  jury : 

Provided  that  no  objection  to  such  juror  or  other  person  is  taken  under 
section  278  and  allowed. 
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280.  (1)    When  the  jarors  have  been  chosen,  they  shall  appoint  one  of 
Foreman  of  jnry.  their  nnmber  to  be  foreman. 

(2)  The  foreman  shall  preside  in  the  debates  of  the  jury,  deliyer  the  yer- 
dict  of  the  jnry,  and  ask  any  information  from  the  Conrt  that  is  required  by  the 
jnry  or  any  of  the  jarors. 

(3)  If  a  majority  of  the  jnry  do  not,  within  snch  time  as  the  Judge  thinks 
reasonable,  afipree  in  the  appointment  of  a  foreman,  he  shall  be  appointed  by 
the  Oonrt. 

281.  When  the  foreman  has  been  appointed,  the  jarors  shall  be  sworn 
Swearing  of  jxutnrs.  nnder  the  Indian  Oaths  Act,  X  of  1873. 

282.  (1)  If,  in  the  coarse  of  a  trial  by  jary,  at  any  time  before  the  retnm 
Prooed  hen   juror    ^^  *^®  verdict,  any  juror,  from  any  snfficient  cause,  is 

cewestoattenXeto.  prevented  from  attending  throughout  the  trial,  or  if 

any  juror  absents  himself,  and  it  is  not  practicable  to 
enforce  his  attendance,  or  if  it  appears  that  any  juror  is  unable  to  understand 
the  language  in  which  the  evidence  is  given,  or,  when  snch  evidence  is  inter- 
preted, the  language  in  which  it  is  interpreted,  a  new  juror  shall  be  added,  or 
the  jury  shall  be  discharged  and  a  new  jury  chosen. 

(2)    In  each  of  such  cases  the  trial  shall  commence  anew. 

283.    The  Judge  may  also  discharge   the    jury 
of  i2clm«»of^pmMier^         whenever  the  prisoner  becomes  incapable  of  remaining 
at  the  bar. 

D. — Choosing  Asiesiors. 

284.  When  the  trial  is  to  be  held  with  the  aid  of  assessors,  two  or  more 

shall  be  chosen,  as  the  Judge  thinks  fit,  from  th«  per- 
ABseMort  how  chosen.         ^^^^  summoned  to  act  as  such. 

285.  (1)  If,  in  the  course  of  a  trial  with  the  aid    of  assessors,  at  anJ 

time  before  the  finding,  any  assessor  is,  from  any  suflEl- 

Prooednre  when  assessor    ^^^^^  cause,  prevented  from  attending  throughout  the 

I.  unable  to  attena.  ^^.^^^  ^^  ^^^^^  himself,   and   it  is  not  practicable  to 

enforce  his  attendance,  the  trial  shall  proceed  with  the  aid  of  the  other  assessor 

or  assessors. 

(2)  If  all  the  assessors  are  prevented  from  attending,  or  absent  themselves, 
the  proceedings  shall  be  stayed,  and  a  new  trial  shall  be  held  with  the  aid  of 
fresn  assessors. 

J5». — Trial  to  Close  of  Cases  for  Proseeuiion  and  Defence. 

286.  (1)  When  the  jurors  or  assessors  have  been  chosen,  the  prosecutor 

shall  open  his  case  by  reading  from  the  Indian  Penal 
Opemngcaw  forproseou.    (,^^^^  ^LV  of  1860,  or  other  law  the  description  of  the 
^"*'  ofEence  charged,  and  stating  shortly  by  what  evidence 

he  expects  to  prove  the  guilt  of  the  accused. 

,^   ,     ,       .    .^  (2)  The   prosecutor  shall  then  examine  his  wit- 

Bximhiation  of  witnesses.     ^^^^^^ 

Izamhiation  of  aoOnsed  287.    The  examination  of  the  accused  duly  record- 

before  Magistrate  to  be    ed  by  or  before  the  committing   Magistrate  shall  be 
•vMenoe.  tendered  by  the  prosecutor  and  read  as  evidence.  ^ 
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288.  The  evidence  of  a  witness  duly  taken  in  the  presence  of  the  accased 
_  .  -         .        ^      ...      before  the  committing  Magistrate  may,  in  the  discre- 

n^lnqSr^m^SSe."""    tionof  the  pH«idiDg  JudRe,  if  suoh  witness  is  produced 
"l  and  examined,  be  treated  as  evidence  in  the  case. 

289.  (1)  When  the  examination  of  the  witnesses  for  the  prosecution  and 
Procedureafterexamina.     *^^  examination  (if  any)  of  the  accused   are  conclud- 

tion  of  witnesses  for  pro-     ^d,  the  accused  shall   be  asked    whether   he   means 
■Motion.  to  adduce  evidence. 

(2)  If  he  says  that  he  doos  not,  the  prosecutor  may  sum  up  his  case ;  and, 
if  %he  Court  consider^)  that  there  is  no  evidence  that  the  accused  committed  the 
offence,  it  may  then,  in  a  case  tried  with  the  aid  of  assessors,  record  a  finding, 
or,  in  a  case  tried  by  a  jury,  direct  the  jury  to  return  a  verdict,  of  not  guilty. 

(3)  If  the  accused,  or  any  one  of  several  accused,  says  that  he  means  to 
adduce  evidence,  and  the  Court  considers  that  there  is  no  evidence  that  the  ac- 
cased committed  the  offence,  the  Court  may  then,  in  a  case  tried  with  the  aid  of 
assessors,  record  a  finding,  or,  in  a  case  tried  by  a  jnry,  direct  the  jary  to  return 
a  verdict^  of  not  guilty. 

(4)  If  the  accused,  or  any  one  of  several  accused,  says  that  he  means  to 
adduce  evidence,  and  the  Coart  considers  that  there  is  evidence  that  he  com- 
mitted the  offence,  or  if,  on  his  saying  that  he  does  not  mean  to  adduce  evidence, 
the  prosecutor  sums  ap  his  case  and  the  Court  considers  that  there  is  evidence 
t)iat  the  accused  committed  the  offence,  the  Coart  shall  call  on  the  accased  to 
enter  on  his  defence. 

290.  The  accosed  or  his  pleader  may  then  open  his  case,  stating  the  facts 

or  law  on  which  he  intends  to  rely,  and   making  such 
Defence.  comments   as   he   thinks  necessary  on  the  evidence  for 

the  prosecution.     He  may  then  examine  his  witnesses  (if  any)  and   after  their 
cross-examination  and  re-examination  (if  any)  may  sum  up  his  case. 

291.  The  accused  shall  be  allowed  to  examine  any  witness  not   previously 

named   by   him,   if    such    witness  is   in    attendance  ; 

Right  of  accu^d  M  to     y^^^   j^^     ^j^^^j  ^^^    ^^^^^  ^^    provided   in    sections 

exammatibn  and   summon-      „, ,  ,     ^^1      •  . -.i   j       *        •    l^.    x      i. 

ing  of  witnesses.  211     and    231,   be   entitled     of     right    to- have     any 

witness  summoned,  other  than  the  witnesses  named  ip 

the  list  delivered  to  the  Magistrate  by  whom  he  was  committed  for  trial. 

Proseontop's     riffht     of  '^^^'     ^^  ^^^  accased  or  any  of   the   accused,   ad- 

ygply  duces  any  evidence,  the  prosecutor  shall  be  entitled  to 

reply. 

293.     (1)  Whenever  the  Court  thinks  that  the  jary   or   assessors  should 

View  bv  jury  or  asses-     ^®^  *^®  P^*^^  ^*"  ^^^^^  ^^^  offence  charged    is  alleged 
^jjj^         J'  J    /  ^  have  been   committed,  or  any  other  place  in  which 

any  other  transaction  material  to  the  trial  is  alleged 
to  have  occurred,  the  Court  shall  make  an  order  to  that  effect,  and  the  jury 
or  assessors  shall  be  conducted  in  a  body,  under  the  care  of  an  officer 
of  the  Court,  to  such  place,  which  shall  he  shown  to  them^  by  a  person 
appointed  by  the  Court. 

(2)  Suoh  officer  shall  not,  except  with  the  permission  of  the-  Court,  suffer 
any  other  person  to  speak  to,  or  hold  any  communication  with,  any  of  the  jury 
or  assessors,  and,  unless  the  Court  otherwise  directs,  they  shall,  when  the  view 
is  finished,  be  immediately  oonducted  back  into  Court. 
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294     If  a  juror  or  assessor  is  personally  aoqaainted  with  any  relevant  fact 

it  is  his  duty  to  inform  the  Jadge  that  sach  is  the  case, 

WhiMi  jupor  OP  assessor    thereupon  he  may  be  sworn,  examined,  cross-examined 

may      ezamioed.  ^^^  re-examined  in   the  same   manner  as  any  other 

witness. 

295.     If  a  trial  is  adjoamed,  the  jary  or  assessors 
Jnpy  or  asseMora  to  at-     ^]^^]\  attend  at  the   adiourned   sitting,  and  at  every 
tend  at  adjourned  sitting.       gu^geqaent  sitting  until  the  conclusion  of  the  trial. 

296.  The  High  Court  may,  from  time  to  time,  make  rules  as   to   keeping 
T^. .  .  the  jury  together  during  a  trial    before   such  Court 

lasting  for  more  than  one  day  ;  and,  subject  to  such 
rules,  the  presiding  Judge  may  order  whether  and  in  what  manner  the  jurors 
shall  be  kept  together  under  the  charge  of  an  oflScer  of  the  Court,  or  whether 
they  shall  be  allowed  to  return  to  their  respective  homes. 

F.  ^Conclusion  of  Trial  in  Cases  tried  by  Jury. 

297.  In  oases  tried  by  jury,  when  the  case  for  the  defence  and   the   prose- 

cutor's  reply   (if  any)  are  concluded,  the  Court  shall 
arge      jnry.  proceed  to  charge  the  jury,  summing  up   the  evidence 

for  the  prosecution  and  defence,  and  laying  down   the  law   by  which   the  jury 
are  to  be  guided. 

^  _   .  -   ,  298.     ( I)  In   such   cases  it  is  the  duty  of    the 

Duty  of  Judge.  Jndge- 

(a)  to  decide  all  questions  of  law  arising  in  the  course  of  the  trial,  and 
especially  all  questions  as  to  the  relevancy  of  facto  which  it  is 
proposed  to  prove,  and  the  admissibility  of  evidence  or  the  pro- 
priety of  questions  asked  by  or  on  behalf  of  the  parties  ;  and,  in 
his  discretion,  to  prevent  the  production  of  inadmissible  evidence 
whether  it  is  or  fs  not  objected  to  by  the  parties  ; 

(/>)  to  decide  upon  the  meaning  and  construct  ion  of  all  docnments  given 
in  evidence  at  the  trial ; 

(r)  t-o  decide  upon  all  matters  of  fact  which  it  may  be  necessary  to  prove 
in  order  to  enable  evidence  of  particalar  matters  to  be  givoi. 

(d)  to  decide  whether  any  question  which  arises  is  for  himself  or  for  the 
jury,  and  upon  this  point  his  decision  shall  bind  the  jurors. 

(2)  The  Judge  may,  if  he  thinks  proper,  in  the  course  of  his  summing  up 
express  to  the  jury  his  opinion  upon  any  question  of  fact,  or  upon  any  qaestion 
of  mixed  law  and  fact,  relevant  to  the  proceeding. 

Ulu»tration8. 

(a)  It  is  proposed  to  prove  a  statement  made  by  a  person  not  being  a  witne^  in  the  oaae 
on  the  ground  that  circumstances  are  proved  which  render  evidence  of  such  Fcatement 
admissible. 

It  is  for  the  Judge,  and  not  for  the  jury,  to  decide  whether  the  existence  of  those  ciroum* 
stanoes  has  been  proved. 

(6)  It  is  proposed  to  give  secondary  evidence  of  a  document,  the  original  of  which  if  alleg* 
•d  to  have  been  lost  or  destroyed. 

li  is  the  c|aty  of  the  Judge  to  decide  whether  the  original  has  been  lost  or  destroyed^. 
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Dniy  of  jury.  299.    It  is  the  duty  of  ^the  jury— 

(a)  to  decide  which  view  of  the  facta  is  true  and  then  to  retarn  the  ver- 
dict which  under  such  view  ought,  according  to  the  direction  of 
the  Judge,  to  be  returned ; 

(6)  to  determine  the  meaning  of  all  technical  terms  (other  than  terms  of 
law)  and  words  used  in  an  unusual  sense  which  it  may  be  neces- 
sary to  determine,  whether  such  words  occur  in  documents  or 
not; 

(c)  to  decide  all  questions  which,  according  to  law,  are  to  be  deemed  ques- 

tions of  fact ; 

(d)  to  decide  whether  general  indefinite  expressions  do  or  do  not  apply 

to  particular  cases,  unless  such  expressions  refer  to  legal  procedure, 
or  unless  their  meaning  is  ascertained  by  law,  in  either  of  which 
cases  it  is  the  duty  of  the  Judge  to  decide  their  meaning. 
lUustratiom. 
(a)  A  is  tried  for  the  mnrder  of  B. 

It  is  the  duty  of  the  Judge  to  explain  to  the  jury  the  distinotioo  between  murder  and 
culpable  homicide,  and  to  tell  them  under  what  views  of  the  facts  A  ought  to  be  convicted  of 
murder  or  of  culpable  homicide,  or  to  be  acquitted. 

It  is  the  duty  of  the  jury  to  decide  which  view  of  the  facts  is  true,  and  to  retnro  a  ver- 
dict in  accordance  with  the  direction  of  the  Judge,  whether  that  direction  is  right  or  wrong, 
and  whether  they  do  or  do  not  agree  with  it. 

(6)  The  question  is  whether  a  person  entertained  a  reasonable  belief  on  a  particular  point 
—whether  work  was  done  with  reasonable  skill  or  due  diligence. 

Each  of  these  is  a  question  for  the  jury. 

„  ,.         ,  ^  . ,  300.     In  cases  tried  by  iury,  after  the  Judge   haa 

Retirement  to  consider.      g^.^j^^   j^.^   ^^^^^^   the  jury   may  retire  to  consider 

their  verdict. 

Except  with  the  leave  of  the  Court,  no  person   other  than   a  juror  shall 
speak  to,  or  hold  any  communication  with,  any  member  of  such  jury. 

301.  When  the  jury  have  considered  their  verdict  the  foreman  shall  in- 
^  „  ^  ,.  ^  form  the  Judge,  what  is  their  verdict,  or  what  is  the 
Delivery  of  verdict.             ^^^^^  ^^  ^  majority. 

302.  If  the  jury  are  not  unanimous,  the  Judge  may  require  them  to  retire 

for  further  consideration.  After  such  a  period  as  the 
Procedure  where  jury  j^dge  considers  reasonable,  the  jury  may  deliver  their 
®'''  verdict,  although  they  are  not  unanimous. 

303.  (1)  Unless  otherwise  ordered  by  the  Court,  the  jury  shall  return 
Verdict  to  be  given  on     a  verdict  on   all   the  charges  on  which  the  accused  ia 

each  charge.  tried,  and  the  Judge  may  ask  them   such  questions  hh 

Judge  mny  question  jury,     are  necessaty  to  ascertain  what  their  verdict  is. 

Questions   and   answers  (2)  Snob  questions  and  the  answers  to  them  shall 

to  be  recorded.  be  i*ecorded. 

304.  When  by  accident  or  mistake  a  wrong  verdict  is  delivered,  the  jury 
A«<.«^;««  ^-.«iw  °**y'  before  or  immediately  after  it  is  recorded,  amend 
Amending  verdict.              ^^^^  verdict,  and  it  shall  stand  as  ultimately  amended. 

305.  (1)  When  in  a  case  tried  before  a  High  Court  the  jury  are  unani- 
TT^^-  .  •     XT-  u  n    -i.    "^^°*  "*  ***®"'  opii*»on»  o^  when  as  many  as  six  are  of 

^l^prlvJ:^        ""^    one  opinion  and  the  Judge  agrees  with  them,  the  Judge 
^  shall  give  judgment  in  accordance  with  such  opinion. 
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(2)  When  in  any  each  case  the  jury  are  satisfied  that  they  will  not  be 
ananimons,  bat  six  of  them  are  of  one  opinion,  the  foreman  shall  so  inform  the 
Judge. 

Discbarge    of    jury    in  0^)  I^  the  Jadge  disagrees  with  the  majority,   he 

other  cases.  shall  at  once  discharge  the  jnry. 

(4)  If  there  are  not  so  many  as  six  who  agree  in  opinion,  the  Judge  shall, 
after  the  lapse  of  such  time  as  he  thinks  reasonable,  discharge  the  jury. 

306.  (1)  When  in  a  case  tried  before  the  Court  of  Session  the  Judge  does 

not  think  it  necessary  to  express  disagreement  with 
Verdict  in  Court  of  Ses-     the  verdict  of  the  jurors  or  of  a  majority  of  the  jurors 
8Km  when  to  prevail  ^^  ^j^^^  ^^^  judgment  accordingly. 

(2)  If  the  accused  is  acquitted,  the  Judge  shall  record  judgment  of 
acquittal.  If  the  accused  is  convicted,  the  Judge  shall  pass  sentence  on  him 
according  to  law. 

307.  ())  If  in  any  such  case  the  Judge  disagrees  with  the  verdict  of  the 

jurors,  or  of  a  majority  of  the  jurors,  on  all  or  any  of 
ft^ri^^  Jd^  where  ^jj^  charges  on  which  the  accused  has  been  tried,  and  is 
withverdic^        «>«*fif'®«8    clearly  of  opinion  that  it  is  necessary  for  the  ends   of 

justice  to  submit  the  case  to  the  High  Court,  he  shall 
submit  the  case  accordingly,  recording  the  grounds  of  his  opinion,  and,  when 
the  verdict  is  one  of  acquittal,  stating  the  ofEence  which  he  considers  to  have 
been  committed. 

(2)  Whenever  the  Judge  submits  a  case  under  this  Rection,  he  shall  not 
record  judgment  of  acquittal  or  of  conviction  on  any  of  the  charges  on  which  the 
accused  has  been  tried,  but  he  may  either  remand  the  accused  to  custody  or 
admit  him  to  bail. 

(3)  In  dealing  with  the  case  so  submitted  the  High  Court  may  exercise  any 
of  the  powers  which  it  may  exercise  on  an  appeal,  and  subject  thereto  it  shall, 
after  considering  the  entire  evidence  and  after  giving  due  weight  to  the  opinions 
of  the  Sessions  Judge  and  the  jury,  acquit  or  convict  the  accused  of  any  offence 
of  which  the  jur^  could  have  convicted  him  upon  the  charge  framed  and  placed 
before  it ;  and,  if  it  convicts  him,  may  pass  such  sentence  as  might  have  been 
passed  by  the  Court  of  Session. 

0. — Re'trial  of  Accused  after  Discharge  of  Jury, 

308.  Whenever  the  jury  is  ilischarged,  the  accused  shall   be  detained  in 

custody  or  on  bail  (as  the  case  may  be),  and  shall  be 

Be-trial  of  accused  after    tried  by  another  jury,  unless  the  Judge  considers  that 

dischai^ofiury.  he  should  not  be  re-tried,   in  which  case  the  Judge 

shall  make  an  entry  to  that  effect  on  the  charge,  and  such  entry   shall  operate 

as  an  acquittal. 

H. — Condueion  of  Trial  in  Oases  tried  ufith  Assessors. 

309.  (1)  When,  in  a  case  tried  with  the  aid  of  assessors,  the  case  for  the 

defence  and  the  prosecutor's  reply  (if  any)    are  con- 
Delivery  of  opinions  of    eluded,  the  Court  may  sum  up  the  evidence  for  the 
*"®*'*'"^  prosecution  and  defence,  and  shall  then  require  each  of 

the  assessors  to  state  his  opinion  orally,  and  shall  record  such  opinion. 

(2)  The  Judge  shall  then  give  judgment,  but  in  doing   so  shal     not  be 
Jadgment.  bound  to  coiiiorm  to  the  opinions  of  the  assessors. 
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(3)  If  the  accased  is  convicted,  the  Jadge  shall  pass  sentence  on  him 
acooj^ing  to  law. 

L^Frocedure  in  Case  of  Prwiout  Conviction. 

310.     In  the  case  of  a  trial  by  jury  or  with  the  aid  of  assessors,  where  the 

accused  is  charged  with  an  offence  committed   after 

Procedare    in    case   of    j^  previons  conviction  for  any  offence,   the  procedure 

ppevioua  conviotion.     ^         j^.^  ^^^^  ^^  sections  271,  286,  305,  306  and  309  shall 

be  modified  as  follows  : — 

(a)  the  part  of  the  charge  stating  the  previous  conviction  shall  not  be 
read  out  in  Court,  nor  shall  the  accused  be  asked  whether  he  has 
been  previously  convicted  as  alleged  in  the  charge  unless  and  until 
he  has  either  pleaded  guilty  to,  or  been  convicted  of,  the  subse- 
quent offence : 

(6)  if  he  pleads  guilty  to,  or  is  convicted  of,  the  subsequent  offence,  he 
shall  then  be  asked  whether  he  has  been  previously  convicted  as 
alleged  in  the  charge  : 

(c)  if  he  answers  that  he  has  been  so  previously  convicted,  the  Judge 
may  proceed  to  pass  sentence  on  him  accordingly ;  but,  if  he  denies 
that  he  has  been  so  previously  convicted,  or  refuses  to,  or  does  not, 
answer  such  question,  the  jury,  or  the  Court  and  the  assessors  (as 
the  case  may  be),  shall  then  hear  evidence  concerning  such 
previous  conviction,  and  in  such  case  (where  the  trial  is  by  jury) 
it  shall  not  be  necessary  to  swear  the  jurors  again. 

311.     Notwithstanding  anything  in  the  last  foregoing  section,  evidence 

When  evidence  of  pre-     oi  the  previous  conviction  may  be  given  at  the  trial  for 

viouB  conviotion   may    be    the  subsequent  offence,  if  the  fact  of  the  previous  cou- 

given.  viction  is  relevant  under  the  provisions  of  the  Indian 

Evidence  Act,  I  of  1872. 

/. — List  of  Jurors  for  High  Court,  and  summoning  Jurors  for  that  Court. 

312.  The  names  of  not  more  than  four  hundred  persons  shall  at  any  one 
Namber  of  special  jnrore.     time  be  entered  in  the  special  jurors'  list. 

313.  (I)  The  Clerk  of  the  Crown  shall,  before  the  first  day  of  April  in 
List    of    common    and    each  year,  and  subject  to  such  rules  as  the  High  Court 

special  jurors.  from  time  to  time  prescribes,  prepare  — 

(a)  a  list  of  all  persons  liable  to  serve  as  common  jurors ;  and 
(6)  a  list  of  persons  liable  to  serve  as  special  jurors  only. 

(2)  Regard  shall  be  had,  in  the  preparation  of  the  latter  list,  to  the 
property,  character  and  education  of  the  persons  whose  names  are  entered 
therein. 

(3)  No  person  shall  be  entitled  to  have  his  name  entered  in  the  special 
jurors'  list  merely  because  he  may  have  been  entered  in  the  special  jurors'  list 
for  a  previous  year. 

(4)  The  Govemor-Qeneral  in  Council  in  the  case  of  the  High  Court  at 
I'ort  William  in  Bengal,  and,  in  the  case  of  other  High  Courts,  the  Local 
Government,  may  exempt  any  salaried  officer  of  Government  from  serving  as  a 
juror. 
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(5)  The  Clerk  of  the  Grown  shall,  subject  to  sach  rules  as  aforesaid,  have 
fall  discretion  to  prepare  the  said  lists  as  seems  to 
Discretion  of  officer  pre-     jjim  to  be  proper,  and  there  shall  be  no  appeal  from,  or 
parmg  hate.  review  of,  his  decision. 

314.  (1)  Preliminary  lists  of  persons  liable  to  serve  as  common  jurors 

and  as  special  jnrors,  respectively,  signed  by  the  Clerk 
Publication  of  Hste,  pre-     of  the  Crown,  shall  be   published  once  in  the   local 
Uminary  and  revised.  ^jj^j^j  Gazette  before  the  fifteenth  day  of  April   next 

after  their  preparation. 

(2)  Revised  lists  of  persons  liable  to  serve  as  common  jurors  and  special 
jurors,  respectively,  signed  as  aforesaid,  shall  be  published  once  in  the  Icx^l 
official  Gazette  before  the  first  day  of  May  next  after  their  preparation. 

(3)  Copies  of  the  said  lists  shall  bo  affixed  to  some  conspicuous  part  of 
the  court-house. 

315.  (1)  Out  of  the  persons  named  in  the  revised   lists  aforesaid,  there 

shall  be  summoned  for  each  sessions  in  each  presi- 

Nnmb^of  jurors  to  be    dency-town  at  least  twenty-seven  of  those  who  are 

sn^^ed    in  presidency,     jj^^j^  ^  ^^^^  ^^^  gp^^j  ^^^^  ^^  fifty-four  of  those 

who  are  liable  to  serve  on  common  juries. 

(2)  No  person  shall  be  so  summoned  more  than  once  in  six  months  unless 
the  number  cannot  be  made  up  without  him. 

(3)  If  during  the  continuance  of  any  sessions  it  appears  that  the  number 

of  persons  so  summoned  is  not  sufficient,  such  number 
Supplementary       sum-    ^8  may  be  necessary  of  other  persons  liable  to  serve  as 
"^'^  aforesaid  shall  be  summoned  for  such  sessions. 

316.  Whenever  a  High  Court  has  given  notice  of  its  intention  to  hold 

sittings  at  any  place  outside  the  presidency-towns 
Sammoning  jurors  otit-  fQj,  ^be  exercise  of  its  original  criminal  jurisdiction,  the 
ridolhepreeidenoy.towns.  Court  of  Session  at  such  place  shall,  subject  to  any 
direction  which  may  be  given  by  the  High  Court,  summon  a  sufficient  num- 
ber of  jurors  from  its  own  list,  in  the  manner  hereinafter  prescribed  for  sum- 
moning jurors  to  the  Court  of  Session. 

317.  (1)  In  addition  to  the  persons  so  summoned  as  jurors,  the  said  Court 
Ifilitary  jurors  ^^  Session  shall,  if  it  thinks  needful,  after  communica- 

^^  *  tion  with  the  commauding  officer,  cause  to  be  sum- 

moned such  number  of  commissioned  and  non-commissioned  officers  in  Her 
Majesty's  Army  resident  within  ten  miles  of  its  place  of  sitting  as  the  Court 
considers  to  be  necessary  to  make  np  the  juries  required  for  the  tnal  of  persons 
charged  with  offences  before  the  High  Court-  as  aforesaid. 

(2)  All  officers  so  summoned  shall  be  liable  to  serve  on  such  juries  not- 
withstanding anything  contained  in  this  Code ;  but  no  such  officer  shall  be 
summoned  whom  his  commanding  officer  desires  to  have  excused  on  the  ground 
o£  urgent  military  duty,  or  for  any  other  special  military  reason. 

318.  Any  person  summoned  under  section  315,  section  316  or  section  317, 

who,  without  lawful  excuse,  fails  to  attend  as  required 

Failure    of    jurors     to    jjy  i[^q  summons,   or  who,   having  attended,  departs 

■***'^*  without  having  obtained  the  permission  of  the  Judge, 

or  fails  to  attend  after  an  adjournment  of  the  Court  after  being  ordered  to 

attend,  shall  be  deemed  guilty  of  a  contempt  and   be  liable,  by  order  of   the 

Digitized  by  VjOOQIC 


\\2  ACT  No.  V  OF  1898.  [  Rbcoro 

Judge,  to  sach  fine  as  he  thinks  fit ;  and,  in  default  of  payment  of  such  fine,  to 
imprisonment  for  a  term  not  exceeding  six  months  in  the  civil  jail  until  the 
fine  is  paid : 

Provided  that  the  Court  may  in  its  discretion  remit  any  fine  or  imprison- 
ment so  imposed. 

JST. — List  of  Jurors  and  Asssssorsfor  Court  of  Session  and  summoning  Jurors  and 

Assessors  for  that  Oourt. 

319.  All  male  persons  between  the  ages  of  twenty-one  and  sixt^  shall, 

except  as  next  hereinafter  mentioned,  be  liable  to 
Liability    to    serve    as    serve  as  iurors  or  assessors  at  any  trial  held  within  the 
jurors  or  asse«K>rs.  ^-^^^^  ^  ^^^^^  ^^^^  ^^^^^^^ 

or,  if  the  Local  Government,  on  consideration  of  local   circumstances,  has 
fixed  any  smaller  area  in  this  behalf,  within  the  area  so  fixed. 

320.  The  following  persons  are  exempt  from  liability  to  serve  as  jurors  or 
Exemptions.  assessors,  namely  : — 

(a)  officers  in  civil  employ  superior  in  rank  to  a  District  Magistrate  ; 

(6)  salaried  Judges  ; 

(c)  Commissioners  and  Collectors  of  Revenue  or  Customs  ; 

(d)  police-officers  and  persons  engaged  in  the  Preventive  Service  in  the 

Customs  Department ; 

{e)  persons  engaged  in  the  collection  of  the  revenue  whom  the  Collector 
thinks  fit  to  exempt  on  the  ground  of  official  duty ; 

(f)  persons  actually  officiating  as  priests  or  ministers  of    their  re- 

pective  religions ; 

(g)  persons  in  Her  Majesty's  Army,  except  when,  by  any  law  in  force  for 

the  time  being,  they  are  specially  made  liable  to  serve  as  jutots 
or  assessors ; 

(h)  surgeons  and  others  who  openly  and  constantly  practise  tho  medical 
profession ; 

(t)  legal  practitioners  (as  defined  by  the  Legal  Practitioners  Act,  XVIll 
of  1879)  in  actual  practice ; 

(j)  persons  employed  in  the  Post-office  and  Telegraph  Departments ; 

(k)  persons  exempted  from  personal  appearance  in  Court  under  the 
provisions  of  the  Code  of  Civil  Procedure,  XIV  of  1882,  sections 
640  and  641 ; 

(Z)  other  persons  exempted  by  the  Local  Government  from  liability  to 
serve  as  jurors  or  assessors. 

321.     (1)  The  Sessions  Judge,  and  the  Collector  of  the  district  or  such 
other  officer  as  the  Local  Government  appoints  in  this 
List     of     jurors     and    behalf,  shall  prepare  and    make  out  in  alphabetical 
*"^"**^'^*  order  a  list  of  persons  liable  to  serve  as  jurors  or  as- 

sessors and  qualified  in  the  judgment  of  the  Sessions  Judge  and  Collector  or 
other  officer  as  aforesaid  to  serve  as  such,  and  not  likely  to  be  suoceesfally 
objected  to  under  section  278,  clauses  (6)  to  (^),  both  inclusive. 
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(2)  The  list  shall  contain  the  name,  place  of  abode  and  quality  or  basiness 
of  every  sach  person ;  and,  if  the  person  is  an  European  or  an  American,  the 
list  shall  mention  the  race  to  which  he  belongs. 

322.  Copies  of  such  list  shall  be  stuck  up  in  the  office  of  the  Collector  or 
i>«Kr  *.•  ,^  1-  *  other  officer  as  aforesaid,  and  in  the  court-houses  of 
i^bucation  of  list.  ^^^  District  Ma^strate  and  of  the  District  Court,  and 

extracts  therefrom  in  some  conspicuous  place  in  the  town  or  towns  in  or  near 
which  the  persons  named  in  the  extract  reside. 

323.  To  every  such  copy  or  extract  shall  be  subjoined  a  notice  stating  that 
ra.'.^'  *  r  t  objections  to  the  list  will  be  heard  and  determined  by 
Ubjectionatoiist.  the  Sessions  Jodge  and  Collector  or  other  officer  as 

aforesaid,  at  the  sessions  court-house,  and  at  a  time  to   be  mentioned  in  the 
notice.  * 

324.  (1)  For  the  hearing  of  such  objections  the  Sessions  Judge  shall  sit 
Beyision  of  list  ^**^  *'^®  Collector  or  other  officer  as    aforesaid,   and 

shall,  at  the  time  and  place  mentioned  in  the  notice, 
revise  the  list  and  hear  the  objections  (if  any)  of  persons  interested  in  the 
amendment  thereof,  and  shall  strike  out  the  name  of  any  person  not  suitable  in 
their  judgment  to  serve  as  a  juror  or  as  an  assessor,  or  who  may  establish 
his  right  to  any  exemption  from  service  given  by  section  320,  and  insert  the 
name  of  any  person  omitted  from  the  list  whom  they  deem  qualified  for  such 
service. 

(2)  In  the  event  of  a  difference  of  opinion  between  the  Sessions  Judge  and 
the  Collector  or  other  officer  as  aforesaid,  the  name  of  the  proposed  jnror  or 
assessor  shall  be  omitted  from  the  list. 

(3)  A  copy  of  the  revised  list '  shall  be  signed  by  the  Sessions  Judge  and 
Collector  or  other  officer  as  aforesaid,  and  sent  to  the  Court  of  Session. 

(4)  Any  order  of  the  Sessions  Judge  and  Collector  or  other  officer  as  afore- 
said in  preparing  and  revising  the  list  shall  be  final. 

(5)  Any  exemption  not  claimed  under  this  section  shall  be  deemed  to  be 
waived  until  the  list  is  next  revised. 

(6)  The  list  so  prepared  and  revised  shall  be  again  revised  once  in  every 
Annnal  revision  of  list.        year. 

(7)  The  list  so  revised  shall  be  deemed  a  new  list,  and  shall  be  subject  to 
all  the  rules  hereinbefore  contained  as  to  the  list  originally  prepared. 

325.  In  the  case  of  any  district  for  which  the  Local  Government  has 
-^  *  1.        *    deelaied  that  the  trial  of  certain  offences  shall,  if  the 

BP^JI^™^  ^^^^^  8"  direct,  be  by  special  jury,  the  Sessions  Judge 

and  the  Collector  of  such  district  or  other  officer  as 
aforesaid  shall  prepare,  in  addition  to  the  revised  list  hereinbefore  prescribed, 
a  special  list  containing  the  names  of  such  jurors  as  are  borne  on  the  revised 
list  and  are,  in  the  opinion  of  such  Sessions  Judge  and  Collector  or  other  officer 
as  aforesaid,  by  reason  of  their  possessing  superior  qnalifications  in  respect  of 
property,  character  or  edacation,  fit  persons  to  serve  as  special  jurors :  Provided 
always  that  the  inclusion  of  the  name  of  any  person  in  such  special  list  shall 
not  involve  the  removal  of  his  name  from  the  reVisied  list,  nor  relieve  him  of  his 
liability  to  serve  as  an  ordinary  jutor  in  cases  not  tried^  by  special  jury. 
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326.     (1)  The  SessioDs  Jndge  shall  ordinitrily,  seven  days  at  least  before 

the  day  which  he  may  from  time  to  time  fix  for  bolding 

District  MagiBtrato    to    ^jj^  sessions,  send  a  letter  to  the   District  Mainstrate 

summon  jupors   and    an-     requesting  him  to  snmmon  as  many  persons  named  in 

the  said  revised  list  or  the  said  special  list  as  seem  to 

ihe  Sessions  Jndge  to  be  needed  for  trials  by  jnry  and  trials  with  the  aid  of 

i^999PSors  at  the  said  sessions,  the  number  to  be  summoned  not  being  less  than 

double  the  number  required  for  any  such  trial. 

(2)  The  names  of  the  persons  to  be  summoned  shall  be  drawn  by  lot  in 
open  Court,  excluding  those  who  have  served  within  six  months  unless  the 
number  cannot  be  made  up  without  them  ;  and  the  names  so  drawn  shall  be 
specified  in  the  said  letter. 

327.  The  Court  of  Session  may  direct  jurors  or  assessors  to  be  summon- 

ed at  other  periods  than  the  period  specified  in  section 

Power  to  summon   an-     326^  ^hen  the  number  of  tnals  before  the  Court  renders 

othB^set    of  jurors    or    th(B  attendance  of  one  set  of  jurors  or  assessors  for  a 

whole  session  oppressive,  or  whenever  for  other  reasons 
such  direction  is  found  to  be  necessary. 

328.  Every  summons  to  a  juror  or  assessor  shall  be  in  writing,  and   shall 
Form  and    contents   of    require  his  attendance  as  a  juror  or  assessor,   as   the 

snmiAons.  case  may  be.  at  a  time  and  place  to  be  therein  speci- 

fied. 

329.  When  any  person  summoned  to  serve  as  a  juror  or  assessor  is   in  the 

service  of  Government  or  of  a  Railway   Company,  the 
When    Government    or     Court  to  serve  in  which  he  is  so  summoned   may  ex- 
fia^^  servant    may  be    ^^^^  ^^.^  attendance  if  it  appears  on  the  representation 
of  the  head  of  the  office  in  which  he  is  employed   that 
he  cannot  serve  as  a  jnror  or  assessor,   as   the  case  may  be,    without  incon- 
venience to  the  public. 

330.  (1)  The  Court  of  Session  may,  for  reasonable  cause,  excuse  any 
C^^urt  may  excuse  attend-     j^ro'-  or  assessor   from   attendance   at  any   particular 

anoe  of  juror  or  assessor.        session. 

(2)  The  Court  of  Session  may,  if  it  shall   think   fit,  at  the  conclusion  of 
Court  may  relieve  special     »^y   *"**     ^7   special   jury,     direct   that  the    jurors 
jurors    from   liability    to     who    have   served   on  such   jnry  shall    not   be   sum- 
serve  again  as  jurors   for    moned  to  serve  again  as  jurors  for  a  period  of   twelve 
twelve  months.  months. 

331.  (1)  At  each  session  the   said  Coart  shall  cause  to  be  made  a  list  of 
List  of  jurors   and  as-     *^®  names  of  those  who  have  attended  as   jurors   and 

attending.  assessors  at  such  session. 


(2)  Such  list  shall  be  kept  with  the  list  of  the  jurors  and  assessors  as  re- 
vised under  section  324. 

(3)  A  reference  shall  be  made  in  the  margin  of  the  said  revised  list  to 
each  of  the  names  which  are  mentioned  in  the  list  prepared  under  this 
se6tion. 

332.     (1)  Any  person  summoned  to  attend  as  a  juror  or  as  an  assessor  who, 
PenaJty  for  nou-attend-     'V^^''''^   ^*^^*^^  excnse,  fails  to  attend  as   i^uired  hy 
ance  of  juror  or  assessor.     '"^*   summons,  or  who,  having  attended,  departs  with- 
out having  obtained  the  permi&sipn  of  the   Coork,..or 
fails  to  attend  after  an  adjournment  of  the  Court  after  being  ordered  to  att'end, 
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akali  be  liable  bj  order  of  the  Court  of   Session  to  a  fine  not  exceeding  one 
hundred  rapeee. 

(2)  Such  fine  shall  be  levied  by  the  District  Magistrate  by  attachment 
and  sale  of  any  moveable  property  belonging  to  snch  jnror  or  assessor  within 
the  local  limits  of  the  jarisdiction  of  the  Coart  makiog  the  order. 

(3)  For  good  canse  shown,  the  Conrt  may  remit  or  reduce  any  fine  so 
imposed. 

(4)  Id  default  of  recovery  of  the  fine  by  attachment  and  sale,  such  juror 
or  assessor  may,  by  order  of  the  Court  of  Session,  be  imprisoned  in  the  civil 
jail  for  tbe  term  of  fifteen  days,  auless  such  fine  is  paid  before  the  end  of  tjie 
said  term. 

If. — Special  Proviiiotu  for  High  Courts. 

333.  At  any  stage  of  any  trial  before  a  High  Court  under  this  Code 
Power     of     Advocate    t>efore  the  return  of  the  veniict,  the  Advocate  General 

General  to  stay  proBecution.  ni^7»  i^  he  thinks  fit,  inform  the  Court  on  behalf 
of  Her  Majesty  that  he  will  not  further  prosecute  the 
defendant  upon  the  charge ;  and  thereupon  all  proceedings  on  such  charge 
against  the  defendant  shall  be  stayed,  and  he  shall  be  discharged  of  and  from 
the  same.  But  such  discharge  shall  not  amoant  to  an  acqu  ittal  nnless  tbe 
presiding  Judge  otherwise  directs. 

334.  For  the  exercise  of  its  original  criminal  jurisdiction,  every  High 
« .  , ..  Conrt  shall  hold  sittings  on  such  days  and  at  snob 

Tim«  of  holding  sittings,    convenient  intervals  as  the  Chief  Justice  of  sndi  Court 
from  time  to  time  appoints. 

335.  (1)  The  High  Court  shall  hold  its  sittings  at  the  place  at  which  it 
^.  .,.,,.  now  holds  them,  or  at  snch  other  place  (if  any)  as  the 
Plaoa  of  holding  Bittiogs.     Governor- General  in  Council  in  the  case  of  the  High 

Court  at  Fort  William,  or  the  Local  Government  in  the  case  of  the  other  High 
Courts,  may  direct. 

(2)  Bat  it  may,  from  time  to  time,  in  the  case  of  the  High  Coart  at  Fort  Wil- 
liam with  the  consent  of  the  Governor- General  in  Council,  and  in  all  other  lases 
with  the  consent  of  the  Local  Government,  hold  sittings  at  such  other  pUoee 
within  the  local  limits  of  its  appellate  jurisdiction  as  the  High  Coart  appoints. 

(3)  Soch  officer  as  the  Chief  Justice  directs  shall  give  notice  before! land 
.  in  the  local  official  Gazette  of  all  sittings  intends  I  to 

Notice  of  sittings.  ^  j^^j^  ^^^  ^j^^  exercise  of  the  original  criminal  juris- 

diction  of  the  High  Court. 

336.  The  High  Conrt  may  direct  that  all  European  British  sabjeots  and 

persons  liable  to  be  tried  by  it  under  section  214,  who 
Raro  of  trial  of  European  have  been  committed  for  trial  by  it  within  certain 
"'**   ""  ^  specified  districts  or  during  certain  specified  petieds 

of  the  year,  shall  be  tried  at  the  ordinary  place  of  sitting  of  the  Court,  or  direct 

that  they  shall  be  tried  at  a  particular  place  named. 

CHAPTER  XXIV. 

General  Provisions  as  to  Inquiries  and  Trials. 

3t$7.     (1)  In  the  case  of  any  offence  triable  exclusively  by  the  Court  of 

Session  or  High    Court,  the  District  Magistrate,    a 

Tender  of  pardon  to  ao-    Presidency  Magistrate,  any  Magistxate  of  the  first  otel 

^^^  inquiring  into  the  {Memoe,  or^  with  Ae  aanotiim  of  tt(d 
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District  Magistrate,  any  other  Magistrate,  may,  with  the  view  of  obtaining  the 
evidence  of  any  person  supposed  to  have  been  directly  or  indirectly  concerned 
in,  or  privy  to,  the  ofEence  nnder  inqairy,  tender  a  pardon  to  snch  person  on 
condition  of  his  making  a  fall  and  trae  discloRure  of  the  whole  of  the  circum- 
stances within  his  knowledge  relative  to  snch  offence,  and  to  every  other  person 
concerned,  whether  as  principal  or  abettor,  in  the  commission  thereof. 

(2)  Every  person  accepting  a  tender  nnder  this  section  shall  be  examined 
as  a  witness  in  the  case. 

(3)  Such  person,  if  not  on  bail,  shall  be  detained  in  custody  until  the 
termination  of  the  trial  by  the  Court,  of  Session  or  High  Court,  as  the  case 
may  be. 

(4)  Every  Magistrate,  other  than  a  Presidency  Magistrate,  who  tenders  a 
pardon  under  this  section  shall  record  his  reasons  for  so  doing ;  and,  when  any 
Magistrate  has  made -such  tender  and  examined  the  person  to  whom  it  has 
been  made  he  shall  not  try  the  case  himself,  although  the  offence  which  the 
accused  appears  to  have  committed  may  be  triable  by  such  Magistrate. 

338.  At  any   time  after  commitment,  but   before  judgment  is     passed, 

the  Court  to  which  the  commitment  is  made  may,  with 
Power  to  direct  tender  of     i\^q  yjew  of  obtaining  on  the  trial  the  evidence  of   any 
P*^^®"-  person  supposed  to  have  been  directly  or  indirectly  con- 

cerned in,  or  privy  to,  any  such  offence,  tender  or  order  the  committing  Magis- 
trate or  the  District  Magistrate  to  tender,  a  pardon  on  the  same  condition  to 
sdch  person. 

339.  (I)  Where  a  pardon  has  been  tendered  under  section  337  or  sec- 

tion 338,  and  any  person  who  has  accepted  such  tender 
Commitment  of   person     \if^^  either  by   wilfully    noncealing  anything  essential 
to  whom  pardon  has  been     ^^  j^^   giving  f alRe   evidence,    not   complied  with  the 
tendered.  condition  on  which  the  tender  was   made,    he   may    be 

tried  for  the  offence  in  respect  of  which  the  pardon  was  so  tendered,  or  for  any 
other  offence  of  which  he  appears  to  have  been  guilty  in  connection  with  the 
same  mat4ier. 

(2)  The  statement  made  by  a  person  who  has  accepted  a  tender  of  pardon 
may  be  given  in  evidence  against  him  when  the  pardon  has  been  forfeited 
under  this  section. 

(3)  No  prosecution  for  the  offence  of  giving  false  evidence  in  respect  of 
such  statement  shall  be  entertained  without  the  sanction  of  the  High  Court. 

Eight  of  acoosed  to  be  ^^-     Every   person   accused  before  any  Criminal 

defended.  Court  may  of  right  be  defended  by  a  pleader. 

341.  If  the  accused,  though  not  insane,  cannot  be  made  to  understand   the 

,     proceedings  the  Court  may  proceed  with  the  inquiry  or 
Procednre  where  aconaed     ^^^,    ^^ ^    j^  ^^^  ^^^  ^^  ^  ^^^^^   ^^j^^^.    ^^^^         ^,^ 

does  not  nnderstand  pro-     . ,       1   .*   '    ,  .  ...  ..  ^        •*     ®» 

jj^^^  Court,  if  such  inquiry  results  m  a  commitment,  or  if  such 

trial  results  in  a  conviction,  the  proceedings  shall  be 

forwarded  to  the  High   Court   with    a  report  of  the  circumstances  of  the  case, 

and  the  High  Court  shall  pass  thereon  such  order  as  it  thinks  fit. 

342.  (1)  For  the  purpose  of  enabling  the  accused  to  explain  any  circum- 

-.  ^  •       *u«     stances   appearing   in   the   evidence  against  him,  the 

Power  to    ezanune   the     ^        .  r  r  ^  B        x  •  i       -xi. 

^Qjj^g^  Court  may,   at  any  stage  of  any  inquiry  or  trial,  with- 

out previously  warning  the  accused,  put  such  questions 

to  him  ^n  the  Court  considers  necessarj*,  and  shall,  for  the  purpose  aforesaid » 

question  -him  generally  on  the  case  after  the  witnesses  for  the  prosecution  have 

boon  examinedi  and  b^re  he  is  called  on  for  his  defence. 
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(2)  The  accosed  shall  not  render  himself  liable  to  panishment  by  refusing 
to  answer  such  questions,  or  by  giving  false  answers  to  them ;  bat  the  Coort 
and  the  jary  (if  any)  may  draw  soch  inference  from  sach  refusal  or  answers  as 
it  thinks  just. 

(3)  The  answers  given  by  the  accused  may  be  taken  into  consideration  in 
such  inquiry  or  trial,  and  put  in  evidence  for  or  against  him  in  any  other  in- 
quiry into,  or  trial  for,  any  other  offence  which  such  answers  may  tend  to  show 
he  has  committed. 

(4)  No  oath  shall  be  administered  to  the  accused. 

343.  Except  as  provided  in  sections  337  and  338,  no  influence,  by  means  of 

any  promise  or  threat  or  otherwise,  shall  be  used  to  an 
No  influence  to  be  used     accused   person   to  induce  him  to  disclose  or  withhold 
to  induce  disclosures.  ^^^  ^^^^^^  ^i^j^j^  j^jg  knowledge. 

344.  (1)  If,  from  the  absence  of  a  witness,  or  any  other  reasonable  cause,  it 

becomes  necessary  or  advisable  to  postpone  the  com- 
Power  to  postpone  or  ad-     rnencement   of,   or   adjourn,  any   inquiry   or  trial,  the 
joum  proceedings.  ^^^^^  ^^^^  i£  i^.  ^innks  fit,  by  order  in  writing,  stating 

the  reasons  therefor,  from  time  to  time,  postpone  or  adjourn  the  same  on  such 
terms  as  it  thinks  fit,  for  such  time  as  it  considers  reasonable,  and  may  by  a 
warrant  remand  the  accused  if  in  custody : 


Remand. 


Provided  that  no  Magistrate  shall  remand  an  accused  person  to  custody 
under  this  section  for  a  term  exceeding  fifteen  days  at 
a  time. 

(2)  Every  order  made  under  this  section  by  a   Court  other  than  a  High 
Court  shall  be  in  writing  signed  by  the  presiding  Judge  or  Magistrate. 

E^lanation, — If  sufficient  evidence  has  been  obtained  to  raise  a  suspicion 
that  the  accused  may  have  committed  an   offence,  and 
Reasonable     cause    for    it  appears  likely  that  further  evidence  may  be  obtained 
by  a  remand,  this  is  a  reasonable  cause  for  a  remand. 

345.     (1)  The  offences   punishable  nnder  the  sections  of  the  Indian  Penal 
^  J.       «  Code,  XLV  of  1860,  described  in  the  first  two  columns 

Compounding  offences.       ^^  ^^^  ^^j^  ^^^^  following  may  be  compounded  by  the 
persons  mentioned  in  the  third  column  of  that  table  : — 


remand. 


Offence. 


SecdoDs  of  Indian 
I      Penal  Code 
applicable. 


I 


Uttering  words,  etc.,  with  deliberate  intent 
to  wound  the  religious  feelings  of  any 
person. 

Causing  hart 

Wroogfolly  restrainiog  or  con6niDg  any 
person. 

Assault  or  use  of  criminal  force      

Unlawful  oompolsoiy  labour  


Persons  by  whom  offence 
may  be  compounded. 


The  person  whose  religious 
feeliugs  are  intended  to  be 
wounded. 

The  person  to  whom  the  hurt 
is  caused. 

The  person  restrained  or  con- 
fined. 

The  person  assaulted  or  to 
whom  crimioal  force  is  used. 

The  person  compelled  to 
labour. 
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OffODoe. 


Seotions  of  Indian 

Penal  Code 

applicable. 


Person  by  wbom  offence 
may  be  csomponnded. 


Mischief,  when  the  only  loes  or  damagecansed 
is  loes  or  damage  to  a  private  person. 

Criminal  trespass        

House-trespass  

Criming  breach  of  contract,  of  service 

Adultery  

Bntidng  or  taking  away  or  detaining  with 
a  criminal  intent  a  manied  woman. 

Defamation      

Printing  or  engraving  matter  knowing  it  to 
be  defamatory. 

Sale  of  printed  or  engraved  substance  oon- 
taimng  defamatory  matter,  knowing  it  to 
oontcun  sach  tnaUer. 

Insnlt  intended  to  provoke  a  breach  of  the 
peace. 

Criminal  intimidation,  except  when  the 
oiC^npeis  ponisbable  with  imprisonment 
for  seven  years. 


426,427 

447^ 
448  J 
490,  401,  402 
497 
498 


502^ 

504 
506 


The  person  to  whcm  the  loss 
or  damage  is  caused. 

The  person  in  possession  of 
the  property  trespasaed 
upon. 

The  person  with  whom  the 
offender  has  contracted. 

The  husband  of  the  woman. 


The  person  defamed. 

The  person  insulted. 
The  person  intimidated. 


(2)  The  offences  of  caasing  hart  and  grievons  hurt,  panisliable  under 
section  324,  section  325,  section  335,  section  337,  or  section  338  of  the  Indian 
Penal  Code,  XLV  of  1^0,  may,  with  the  permission  of  the  Court  before  which 
any  prosecation  for  such  offence  is  pending,  be  componnded  by  the  person  to 
whom  the  hurt  has  been  caused. 

(3)  When  any  offence  is  compoundable  under  this  section,  the  abetment 
of  such  offence  or  an  attempt  to  commit  such  offence  (when  such  attempt  is  it- 
self an  offence)  may  be  compounded  in  like  manner. 

(4)  When  the  person  who  would  otherwise  be  eompeteot  to  compound  an 
offence  under  this  section  is  a  minor,  an  idiot^or  aiunatic,  any  person  competent 
to  contract  on  his  behalf  may  compound  such  offence. 

(5)  When  the  accused  has  been  committed  for  trial  or  when  he  has  been 
convicted  and  an  appeal  is  pending,  no  composition  for  the  offence  shall  be 
allowed  without  the  leave  of  the  Court  to  which  he  is  committed,  or,  as  the  oaee 
may  be,  before  which  the  appeal  is  to  be  heard. 

(6)  The  composition  of  an  offence  under  this  section  shall  have  the  effect 
of  an  acquittal  of  the  accused. 

(7)  No  offence  shall  be  compounded  except  as  provided  by  this  aeotioB. 

346.    (1)    If,  in  the  course  of  an  inquiry  or  a  trial  before  a  Me^trate  in 

Prooedwe  of  Pwmncial    ^"^J  district  outside  the  presidency-tewiME,  tte  evic^ence 

Magistrate  in  cases  which    appears  to  him  to  warrant  a  presumption  that  the  case 

he  cannot  dispose  of,  is  one  which  should  be  tried  or  committed  for  trial  by 
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some  other  liagistrate  in  such  district,  be  shall  stay  proceediiigs  and  submit  the 
oaae,  with  a  brief  report  explaining  its  nature,  to  any  Magistrate  to  whom  he 
is  sobordinate,  or  to  snch  other  Magistrate,  having  jurisdiction,  as  the  District 
Magistrate  directs. 

(2)  The  Magistrate  to  whom  the  case  is  submitted  may,  if  so  empowered, 
either  try  the  case  himself,  or  refer  it  to  any  Magistrate  subordinate  to  him 
having  jurisdiction,  or  commit  the  accused  for  trial. 

347.  (1)     If  in  any  inquiry  before  a  Magistrate,  or  in  any   trial  before  a 
Prooednre   wheu,    after     Magistrate  before  signing  judgment,  it  appears  to  him 

commencemeDt  of  inquiry  at  any  Stage  of  the  proceedings  that  the  case  is  one 
or  trial,  Magistrate  finds  which  ought  to  be  tried  by  the  Court  of  Session  or 
cs^  should  be  committed.  High  Court,  and  if  he  is  empowered  to  commit  for 
trial,  he  shall  stop  further  proceedings  and  commit  the  accused  under  the  pro- 
visions  hereinbefore  contained. 

(2)  If  such  Magistrate  is  not  empowered  to  commit  for  trial,  he  shall  pro* 
oeed  nnder  Section  346. 

348.  Whoever,  having  been  convicted  of  an  offence  punishable    nnder 
Trial  of  persons  previ-    Chapter  XTI  or  Chapter  XVII  of  the  Indian  Penal 

oosly  convicted  of  offences  Code,  XLY  of  1860,  with  imprisonment  for  a  term  of 
against  coinage,  stamp-law  three  years  or  upwards,  is  again  accused  of  any  offence 
or  property.  punishable  under  either  of  those  Chapters  with   im- 

prisonment for  a  term  of  three  years  or  upwards,  shall  be  committed  to  the 
Court  of  Session  or  High  Court,  as  the  case  may  be,  unless  the  Magistrate  be- 
fore whom  the  proceedings  are  pending  is  of  opinion  that  he  can  himself  pass  an 
adeqnate  sentence  if  the  accused  is  convicted  : 

Provided  that,  if  the  District  Magistrate  has  been  invested  with  powers 
under  Section  30,  the  case  may  be  transferred  to  him  instead  of  being  committed 
to  the  Court  of  Session. 

349.  (I)    Whenever  a  Magistrate  of  the  second   or  third  class,  having 
Procedure  tvben  Magis-     jurisdiction,  is  of  opinion,  after  hearing  the  evidence 

trate  cannot  pass  sentence  for  the  prosecution  and  the  accused,  that  the  accused 
salBciently  severe.  ig  guilty,  and  that  he  ought   to  receive   a  punishment 

different  in  kind  from,  or  more  severe  than,  that  which  such  Magistrate  is  em- 
powered to  inflict,  or  that  he  ought  to  be  required  to  execute  a  bond  under  Sec- 
tion 106,  he  may  record  the  opinion  and  submit  his  proceedings,  an4  forward 
the  accused,  to  the  District  Magistrate  or  Subdivisional  Magistrate  to  whom  he 
is  subordinate. 

(2)  The  Magistrate  to  whom  the  proceedings  are  submitted  may,  if  he 
thinks  fit,  examine  the  parties  and  recall  and  examine  any  witness  who  has 
already  given  evidence  in  the  case,  and  may  call  for  and  take  any  further 
evidence,  and  shall  pass  such  judgment,  sentence  or  order  in  the  case  as  he 
thinks  fit,  and  as  is  according  to  law : 

Provided  that  he  shall  not  inflict  a  punishment  more  severe  than  he  is  em* 
powered  to  inflict  under  sections  32  and  33. 

350.  (1)     Whenever  any  Magistrate,  after  having  heard  and  recorded  the 
Conviction  or    commit-     whole  or  any  part  of  the  evidence  in  an  inquiiy  or  a 

ment  on  evidence  partly  trial,  ceases  to  exercise  jurisdiction  therein,  and  is  suc- 
reoorded  by  one  Magiittrate  ceeded  by  another  Magistrate  who  has  and  who  ezer- 
aod  partly  by  another.  ^ises  such  jurisdiction,   the  Magistrate  so  succeeding 

may  act  on  the  evidence  so  recorded  by  his  predecessor,  or  partly  recorded  by 
his  predecessor  and  partly  recorded  by  himself;  or  he  may  re-summon  the 
witnesses  and  re-commence  the  inquiry  or  trial :  ^  , 
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Provided  as  follows : — 

(a)  in  any  trial  the  accused  may,  when  the  second  Magistrate  commences 
his  proceedings,  demand  that  the  witnesses  or  any  of  them  he  re- 
summoned and  re-heard ; 

(h)  the  High  Court  or,  in  oases  tried  by  Magistrates  subordinate  to  the 
District  Magistrate,  the  District  Magistrate  may,  whether  there 
be  an  appeal  or  not,  set  aside  any  conviction  passed  on  evidence 
not  wholly  recorded  by  the  Magistrate  before  whom  the  conviction 
was  held,  if  such  Court  or  District  Magistrate  is  of  opinion  that 
the  accused  has  been  materially  prejudiced  thereby,  and  may  order 
a  new  inquiry  or  trial. 

(2)  Nothing  in  this  section  applies  to  cases  in  which  proceedings  have 
been  stayed  under  Section  846. 

351.  (I)     Any  person  attending  a  Criminal  Court,  although  not   under 
Tfc  i.    4*      ^     m    ji        arrest  or  upon  a  summons,  may  be  detained  by  such 

atteoScUrt.  ''*^°^"'    Court  for  the  purpose  of  inquiry  into  or  trial  of  any 
offence  of  which  such  Court  can  take  cognizance  and 
which,  from  the  evidence,  may  appear  to  have  been  committed,  and  may  be  pro- 
ceeded against  as  though  he  had  been  arrested  or  summoned. 

(2)  When  the  detention  takes  place  in  the  course  of  an  inquiry  under 
Chapter  XVIII,  or  after  a  trial  has  been  begun,  the  proceedings  in  respect  of 
such  person  shall  be  commenced  afresh,  and  the  witnesses  re-heard. 

352.  The  place  in  which  any  Criminal  Court  is  held  for  the  purpose  of  in- 

^     .    .    ,  quiring  into  or  trying  any  ofiFence  shall  be  deemed  an 

Courts  to  be  open.  ^        r7      ,    i       i  •  t    .i  "^      i  %.  ««  « 

open  Court,  to  which  the  public  generally  may  have 

access,  so  far  as  the  same  can  conveniently  contain  them  : 

Provided  that  the  presiding  Judge  or  Magistrate  may,  if  he  thinks  fit,  order 
at  any  stage  of  any  inquiry  into,  or  trial  of,  any  particular  case  that  the  public 
generally,  or  any  particular  person,  shall  not  have  access  to,  or  be  or  remain  in, 
the  room  or  building  used  by  the  Court. 


CHAPTER  XXV. 
Op  thb  Mode  of  taking  and  recording  Evidence  in  Inquiries  and  Trials. 

353.  'Except  as  otherwise  expressly  provided,  all  evidence  taken  under 

Chaptei-8  XVIII,  XX,  XXI,  XXII  and  XXIII  shall 
Evidence  to  ^®^e^  >»    y^  ^^|.gjj  ^^  ^y^^  presence  of  the  accused,  or,  when  his 
presence  o  aoc  personal  attendance  is  dispensed  with,  in  presence  of 

his  pleader. 

354.  In  inquiries  and  trials  (other  than  summary  trials)  under  ibis  Code 
Manner  of  recording  evi.     by  or  before  a  Magistrate  (other  than  a  Presidency 

dence  outeido  presidency  Magistrate)  or  Sessions  Judge,  the  evidence  of  the  wit' 
towns.  nesses  shall  be  recorded  in  the  following  manner. 

355.  (1)     In  summons-cases  tried  before  a  Magistrate  other  than  a  Presi- 
Record     in    summona.     <l©ncy  Magistrate,  and  in  cases  of  the  offences  mentioned 

cases  and  in  trials  of  oer-  in  sub-section  (1)  of  section  260,  clauses  (6)  to  (m), 
tain  offences  by  first  and  both  inclusive,  when  tried  by  a  Magistrate  of  the  first 
second  class  Magistrates.  ^p second  class,  and  in  all  pwceedings  under  section  5U 
(if  not  in  the  course  of  a  trial),  the  Magistrate  shall  make  a  memorandum  of 
the  substance  of  the  evidence  of  each  witness  as  the  examination  of  the  witness 
pifoceeds.    *"* "    '    • 
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(2)  Sach  memoraDdum  shall  be  written  and  signed  by  the  Magistrate  with 
his  own  hand,  and  shall  form  part  of  the  record. 

(3)  If  the  Magistrate  is  prevented  from  making  a  memorandum  as  above 
reqoired,  he  shall  record  the  reason  of  his  inability  to  do  eo,  and  shall  cause 
such  memorandum  to  be  made  in  writing  from  his  dictation  in  open  Court,  and 
shall  sign  the  same ;  and  such  memorandum  shall  form  part  of  the  record. 

356.  (1)  In  all  other  trials  before  Courts  of  Session  and  Magistrates 
Becord  in  other  cMes     (^*^^^  *^*°  Presidency  Magistrates)  and  in  all  inqui* 

ontdde  preddenpy-towDs.  '  ries  under  Chapters  All  and  XVIII,  the  evidence  of 
each  witness  shall  be  taken  down  in  writing 
in  the  language  of  the  Court,  by  the  Magistrate  or  Sessions  Judge,  or  in  his 
presence  and  hearing  and  under  his  personal  direction  and  superintendence, 
and  shall  be  signed  by  the  Magistrate  or  Sessions  Judge. 

(2)  When  the  evidence  of  such  witness  is  given  in  English,  the  Magistrate 

or  Sessions  Judge  may  take  it  down  in  that  langui^ 

Evidence  given  in  Bng-    ^jth  his  own  hand,  and,  unless  the  accused  is  familiar 

•  with  English,  or  the  language  of  the  Court  is  English, 

an  authenticated  translation  of  such  evidence  in  the  language  of  the  Court  shall 

form  part  of  the  record. 

(3)  In  cases  in  which  the  evidence  is  not  taken  down  in  writing  by  the 
Memorandom  when  evi-    Magistrate  or  Sessions  Judge,  he  shall,  as  the  examina* 

denca  not  taken  down  by  tion  of  each  witness  proceedB,  make  a  memorandum  of 
the  Magistrate  or  Judge  the  substance  of  what  such  witness  deposes  ;  and  such 
**™**®^'  memorandum  shall  be  written  and  signed  by  the  Magis- 

trate or  Sessions  Judge  with  his  own  hand,  and  shall  form  part  of  the  record. 

(4)  If  the  Magistrate  or  Sessions  Judge  is  prevented  from  making  a  memo- 
randum as  above  required  he  shall  record  the  reason  of  his  inability  to  make  it. 

357.  (1)     The  Local  Oovemment  may  direct  that  in  any  district  or  part  of 
lift  f        rd     f    ^  district,  or  in  proceedings  before  ar.y  Court  of  Ses* 

eviSnoe**^  ^^  ^  '^^°'  ^^  before  any  Magistrate  or  class  of  Magistrates, 
the  evidence  of  each  witness  shall,  in  the  cases  referred 
to  in  Section  356,  be  taken  down  by  the  Sessions  Judge  or  Magistrate  \y\th  his 
own  hand  and  in  his  mother  tongue,  unless  he  is  prevented  by  any  sufficient 
reason  from  taking  down  the  evidence  of  any  witness,  in  which  case  hp'  shall 
record  the  reason  of  his  inability  to  do  so,  and  shall  cause  the  f  videnee  to  be 
taken  down  in  writing  from  his  dictation  in  open  Court. 

(2)  The  evidence  so  taken  down  shall  be  signed  by  the  Sessions  Judge  or 
Magistoite,  and  shall  form  part  of  the  record : 

Provided  that  the  Local  Government  may  direct  the  Sessions  itadge  or 
Magistrate  to  take  down  tho  evidence  in  the  English  language,  or  in  the 
language  of  the  Court,  although  such  language  is  not  his  mother-tongue.         ^ 

358.  In  cases  of  the  kind  mentioned  in  Section  355,  the  Magistrate  aaoay, 
n»»*^  ♦   V    •  *«^x  i^  ^®  thinks  fit,  take  down  the  evidenbe  of  any  witness 

ca2nSdwB€^^/°    in  the  manner  provided  in  Section  356,  or,  if  within 
the  local  limits  of  the  jurisdiction  of  such  Magistrate 
the  Local  Government  has  made  the  order  referi-ed  to  in  Section  357,  in  the 
manner  provided  in  the  same  section. 

359.    (1)     Evidence  taken  under  Section  356  or 

^  J!2r*  A  ^S!^  LS"^"  Section  357  shall  not  ordinarily  be  taken  down  in  the 
deno^^er  Section  866  or     ^^^  ^j    ^^^^^^^   ^^   ^^^^^^   y^^^  ^  thQ  f orm  of  a 

narrative. 


Digitized  by 


Goog{(^ 


2.22  ^^'^  ^o-  V  o^  1898.  [  Bbco)U» 

(2)  The  Magistrate  or  Sessions  Judge  may,  in  bis  discretioD,  take  down,  or 
cause  to  be  taken  down,  any  particular  question  and  answer. 

360.  (I)     As  the  evidence  of  each    witness   taken  under  Secti«m  356  or 

St^otion  357  is  completed,  it  shall  be  read  over  to  him 
Procedure  m  regard  to    j^  the  presence  of  the  accused,  if  in  attendance,  or  of 
StetoT'^'''^  '^°''    ^^  pleader,  if  he  appears  by  pleader,  and  shaD,  if 

**  ®  necessary,  be  corrected. 

(2)  If  the  witness  denies  the  correctness  of  any  part  of  the  evidence  when 
the  same  is  read  over  to  him,  the  Magistrate  or  Sessions  Judge  may,  instead  of 
correcting  the  evidence,  make  a  memorandum  thereon  of  the  objection  made  to 
it  by  the  witness,  and  shall  add  such  remarks  as  he  thinks  necessary. 

(3)  If  the  evidence  is  taken  down  in  a  language  different  from  tkat  in 
which  it  has  been  given,  and  the  witness  does  not  understand  the  language  in 
which  it  is  taken  down,  the  evidence  so  taken  down  shall  be  interpreted  to  him 
in  the  language  in  which  it  was  given,  or  in  a  language  which  he  understands. 

361.  (1)     Whenever  any  evidence  is  given  in  a  language  not  understood 
Interpretation    of    evi-    ^7  the  abused,  and  he  is  present  in  person,  it  shall  be 

dencse  to  accused  or  his  interpreted  to  him  in  open  Court  in  a  language  ttndor- 
pleader.  stood  by  him. 

(2)  If  he  appears  by  pleader  and  the  evidence  is  given  in  a  language  other 
than  the  language  of  the  Court,  and  not  understood  by  the  pleader,  it  shall  be 
interpreted  to  such  pleader  in  that  language. 

(3)  When  documents  are  put  in  for  the  purpose  of  formal  proof,  it  Aall 
be  in  the  discretion  of  the  Court  to  interpret  as  much  thereof  as  appears 
necessary. 

362.  (1)    In  every  case  in  ^hieh  a  Presidency  Magistrate  imposes  a  fine 
Beoord  of   evidence  in    exceeding  two  hundred  rupees,  or  imprisonment  for  a 

Presidency  Magistrates'  term  exceeding  six  months,  he  shall  either  take  down 
Courts.  the  evidence  of  the  witnesses  with  his  own  hand,  or 

cause  it  to  be  taken  down  in  writing  from  his  dictation  in  open  Court.  All 
evidence  so  taken  down  shall  be  signed  by  the  Magistrate,  and  shall  form  part 
of  the  record. 

(2)  Evidence  so  taken  down  shall  ordinarily  bo  recorded  in  the  form  of  a 
narrative,  but  the  Magistrate  may,  in  his  discretion,  take  down,  or  cause  to  be 
taken  down,  any  particular  question  or  answer. 

(3)  Sentences  passed  under  Section  35  on  the  same  occasion  shall,  for  the 
purposes  of  this  section,  be  considered  as  one  sentence. 

363.  When  a  Sessions  Judge  or  Magistrate  has  recorded  the  evidence 

of  a  witness  he  shall  also  record  such  remarks  (if  any) 
Remarks  respecting  de-    ^  j^^  thinks  material  respecting  the  demeanour  of 
meanoor  of  witness.  ^^^^  witness  whUst  under  examination. 

364.  (1)    Whenever  the  accused  is  examined  by  any  Magistrate  or  by 
.     .       ^  ^    any  Court  other  than  a  High  Court  established  by 

Examma^on  of  accused    j^^^  Charter  or  the  Chief  Court  of  the  Punjab,  the 
'^^^  whole  of  such  examination,  including  every  qneatioii 

put  to  him  and  every  answer  given  by  him,  shall  be  recorded  in  full,  in  the 
language  in  which  he  is  examined,  or,  if  that  is  not  practicable,  in  the  langna^ 
of  tie  Court  or  in  English :  and  such  record  shall  be  shown  or  read  to  him,  oar,  if 
he  does  not  understand  the  language  in  which  it  is  written,  shi^  be  interpreted 
to  him  in  a  language  which  he  understands,  and  he  shall  be  at  liberty  to  o&plaiu 
or  add  to  his  answers. 
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(2)  When  the  whole  is  made  conformable  to  what  he  declares  is  the  trath, 
the  record  shall  be  sifi^ned  by  the  accused  and  the  Magistrate  or  Judge  of  such 
Courts  and  sach  Mag^trate  or  Judge  shall  certify  under  his  own  hand  that  the 
examination  was  taken  iu  his  presence  and  hearing,  and  that  the  record  containe 
a  fall  and  true  account  of  the  statement  made  by  the  accused. 

(3)  In  cases  in  which  the  examination  of  the  accused  is  not  reoorded  by 
the  Magistrate  or  Judge  himself,  he  shall  be  bound,  unless  he  is  a  Ih:esidency 
Magistrate,  as  the  examination  proceeds  to  make  a  memorandum  thereof  in  the 
ho^aage  of  the  Court,  or  in  English,  if  he  is  sufficiently  acquainted  with  the 
latter  language ;  and  snch  memorandum  shall  be  written  and  signed  by  the 
Magistrate  or  Judge  with  his  own  hand,  and  shall  be  annexed  to  the  record.  If 
the  Magistrate  or  Judge  is  unable  to  make  a  memorandum  as  above  reqviied,  he 
shall  record  the  reason  of  such  inability. 

(4)  Nothing  in  this  section  shall  be  deemed  to  apply  to  the  examination 
of  an  accused  person  under  Section  263. 

365.  Ey^  High  Court  established  by  Royal  Charter  and  the  Chief 
Record  of  evidence  in    Court  of  the  Punjab  may,  from  time  to  time,  by  geh- 

HighConpt.  ®"^^  ^^^'  prescribe  the  manner  in  which  eri^nee 

shall  be  taken  down  in  cases  coming  before  the  Court, 
and  the  Judges  of  such  Court  shall  take  down  the  evidence  or  the  substance 
thereof  in  accordance  with  the  rule  (if  any)  so  prescribed. 

CHAPTER  XXVI. 

OV  THE  JUDGMEHT. 

366.  (1)    The  judgment  in  every  trial  in  any  Criminal  Court  of  original 
Mode  of  delivering  jadg*    jurisdiction  shall  be  pronounced,   or  the    substance 

menk  of  such  judgment  shall  be  explained,—* 

(a)  in  open  Court  either  immediately  after  the  termination  of  the  trial 
or  at  some  subsequent  time  of  which  notice  shall  be  given  to  the 
parties  or  their  pleaders,  and 

(6)  in  the  language  of  the  Court,  or  in  some  other  language  which  the 
accused  or  his  pleader  understands : 

Provided  that  the  whole  judgment  shall  be  read  out  by  the  presiding 
Judge,  if  he  is  requested  so  to  do  either  by  the  prosecution  or  the  defence. 

(2)  The  accused  shall,  if  in  custody,  be  brought  up,  or,  if  not  in  custody, 
be  required  by  the  Court  to  attend,  to  hear  judgment  delivered,  except  where  his 
personal  attendance  during  the  trial  has  been  dispensed  with  and  the  sentence 
IS  one  of  fine  only  or  he  is  acquitted,  in  either  of  which  cases  it  may  be  delivered 
in  the  presence  of  his  pleader. 

(3)  No  judgment  delivered  bv  any  Criminal  Court  shall  be  deemed  to 
be  invalid  by  reason  only  of  the  absence  of  any  party  or  his  pleader 
on  the  day  or  from  the  place  notified  for  the  delivery^hereof ,  or  of  any  omission 
to  serve,  or  defect  in  serving,  on  the  parties  or  their  pleaders,  or  any  of  them, 
the  notice  of  such  day  and  place. 

(4)  Nothing  in  this  section  shall  be  construed  to  limit  in  any  way  the 
extent  of  the  provisions  of  Section  537. ; 

367.    (1)  Every  such  judgment  shall,  except  as  otherwise  expressly  pro* 
Ummsge  of  Judgment,      ^ded  by  this  Code,  be  written  by  the  p^^  . 

•M^iHKv  w  #uuKu.  «».     ^j  ^  Q^^^^  ^  ^^  language  of  the  Court,  or  in 
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English ;  and  shall  contain  the  point  or  points  for  determination,  the  decision 
C    te  t«  of  mdmnent        thereon  and  the  reasons  for  the  decision ;  and  shall  be 
J    gm     .       ^ated  and  signed   by  the  presiding  officer  in  open 
Conrt  at  the  time  of  pronouncing  it. 

(2)  It  shall  specify  the  offence  (if  any)  of  which,  and  the  section  of  the 
Indian  Penal  Code,  XLV  of  1860,  or  other  law  under  which,  the  accused  is  <x>c- 
victed  and  the  punishment  to  which  he  is  sentenced. 

(3)  When  the  conviction  is  under  the  Indian  Penal  Code,  XLV  of  1860,  and  it 

.     ,  .        is  doubtful  under  which  of  two  sections,  or  under  which 

Judgment  in  alternative.     ^^  ^^^  ^^^  ^^  ^^^  ^^^^  ^^^.^^  ^^  ^1^^^  ^^^  ^j^^  offence 

falls,  the  Court  shall  distinctly  express  the  same,  and  pass  judgment  in  the 
alternative. 

(4)  If  it  be  a  judgment  of  acquittal,  it  shall  state  the  offence  of  which  the 
accused  is  acquitt^,  and  direct  that  he  he  set  at  liberty. 

(5)  If  the  accused  is'convicted  of  an  offence  punishable  with  death,  and 
the  Court  sentences  him  to  any  punishment  other  than  death,  the  Court  shall 
in  its  judgment  state  the  reason  why  sentence  of  death  was  not  passed : 

Provided  that,  in  trials  by  jary,  the  Court  need  not  write  a  judgment,  but 
the  Court  of  Session  shall  record  the  heads  of  the  charge  to  the  jury. 

368.  (1)  When  any  person  is  sentenced  to  death,   the  sentence  shall 
.  ,     ^  direct  that  he  be  hanged  by  the  neck  till  he  is  dead. 

Sentence  of  death. 

(2)  No  sentence  of  transportation  shall  specifj 
Sentence  of  transporta-    the  place  to  which  the  person  sentenced  is  to  be  trans- 
tion.  ported. 

369.  No  Court,  other  than  a  High  Conrt,  when  it  has  signed  its  judg- 

«    ^   -.4.  *«  «ua,.  iniicr.    ment,  shall  alt«r  or  review  the  same,  except  as  provid- 
Court  not  to  alter  juag-  »  ^  aoa         j.  i.       i     *     i 

j^^^  ed  m  Section  pyo  and  484,  or  to  correct  a  clerical  error. 

370     Instead  of  recording  a  judgment  in  manner  hereinbefore  provided^ 
PreaidencyMagifltrate'  8     »  Presidency  Magistrate  shall    record  the  foUowing 
iudg^  particulars:- 

(a)  the  serial  number  of  the  case ; 
(6)  the  date  of  the  commission  of  the  offence ; 

(c)  the  name  of  the  complainant  (if  any)  ; 

(d)  the  name  of  the  accused  person,  and  (except  in  the  case  of  an  Euro* 

pean  British  subject)  his  parentage  and  residence ; 

(a)  the  offence  complained  of  or  proved ; 

(/)  the  plea  of  the  accused  and  his  examination  (if  any) ; 

(g)  the  final  order; 

(h)  the  date  of  such  order ;  and 

(i)  in  all  cases  in  which  the  Magistrate  inflicts  imprisonment,  or  fine  ex- 
ceeding two  hundred  rupees,  or  both,  a  brief  statement  of  the  rea- 
sons for  the  conviction. 

371.    (1)  On  the  application  of  the  accused  a  copy  of  the  judgment,  or, 

jadgment  to  be  explain-    when  he  so  desires,  a  translation  in  his  oWn  lattgaage, 

ed  add  copy  given  toaccos-    if  practicable,  or  in  the  language  of  the  Court,  shall  he 

•d.  given  to  him  without  delay.    Suchlcopy  shalti  in  inj 

eaia  other  than  a  suounons-oaae}  be  given  free  of  cost. 
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(2)  In  trials  by  jury  in  a  Courfc  of  Session,  a  copy  of  the  heads  of  the 
charge  to  the  jury  shall,  on  the  applieation  of  the  accased,  be  given  to  him 
without  delay  and  free  of  cost. 

(3)  When  the  accused  is  sentenced  to  death  by  a  Sessions  Jndge,  such 

Jndge  shall  further  inform  him  of  the  period  withia 
•d  tode^h*^^"  MDtenc.    which,  if  he  wishes  to  appeal,  his  appeal  should  be 
preferred. 

372.  The  original  judgment  shall  be  filed  with  the  record  of  proceedings, 

and,  where  the    original  is  recorded  in  a  different 
teawSSd'**'   '^^^^  ^  ^    language  from  that  of  the  Court,  and  the  accused 
^  so  requires,  a  translation  thereof  into  the  language  of 

the  Court  shall  be  added  to  such  record. 

373.  In  cases  tried  by  the  Court  of  Session,  the  Court  shall  forward  a 
Court  of  Sowion  to  Bend    copy  of  its  finding  and  sentence  (if  any)   to  the  Dis- 

oopyoffiodiiigandseDteooe    trict  Magistrate  within  the  local  limits  of  whose  juris- 
to  Dirtrict  Magistrate.  diction  the  trial  was  held. 


CHAPTER  XXVII. 

Of  the  Submission  of  Sbntences  for  Confirmation. 

374.  When  the  Court  of  Session  passes  sentence  of  death,   the  proceed- 
Senteoce  of  death  to  be     ings  shall  be  submitted   to  the  High   Court  and  the 

•obmitted  by  Conrt  of  See-  sentence  shall  not  be  executed  unless  it  is  confirmed  by 
■•on-  the  High  Court. 

375.  (I)  If  when  such  proceedings  are  submitted  the  High  Conrt  thinks 
Power  to  direct  further    that  a  further  inquiry  should  be  made  into,   or  addi- 

inqairy  to  be  madeoraddi-  tional  evidence  taken  upon,  any  point  bearing  upon  the 
tional  eyidenoe  to  be  taken,  guilt  or  innocence  of  the  convicted  person,  it  may 
make  such  inquiry  or  take  such  evidence  itself,  or  direct  it  to  be  made  or  taken 
by  the  Court'  of  Session. 

(2)  Such  inquiry  shall  not  be  made,  nor  shall  such  evidence  be  taken  in  the 
presence  of  jurors  or  assessors,  and,  unless  the  High  Court  otherwise  directs, 
the  presence  of  the  convicted  person  may  be  dispensed  with  when  the  same  is 
made  or  taken. 

(3)  When  the  inquiry  and  the  evidence  (if  any)  are  not  made  and  taken 
by  the  High  Court,  the  result  of  such  inquiry  and  the  evidence  shall  be  certified 
to  such  Court. 

Power  of  High  Court  to  '^76.     In  any  case  submitted   under  section   374» 

oonfiriD  seDtADce  or  annnl  whether  tried  with  the  aid  of  assessors  or  by  jury,  the 
conriotion.  High  Court  — 

(a)  may  confirm  the  sentence,  or  pass  any  other  sentence  warranted  by 
law  :  or 

(6)  may  annul  the  conviction,  and  convict  the  accused  of  any  offence 
of  which  the  Sessions  Court  might  have  convicted  him,  or  order  a 
new  trial  on  the  same  or  an  amended  charge  ;  or 

(c)  may  acquit  the  accused  person  : 

Provided,  that  no  onler  of  confirmation  shall  be  made  under  this  section 
until  the  period  allowed  for  preferring  an  appeal  has  expiredy  or,  if  an  appeal 
is  presented  within  such  period,  until  such  appeal  is  disposed  of. 
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377.  In  every  case  so  submitted,  the  confirmation  of  the  sentence,  or  any 
Gonfirmfttion  or  new  sen-    iiew  sentence  or  order  passed  by  the  High  Court,  shall 

tenoe  to  be  signed  by  two  when  such  Court  consists  of  two  or  more  Judges,  be 
Judges.  made,  passed  and  signed  by  at  least  two  of  them. 

378.  When  any  such  case  is  heard  before  a  Bench  of  Judges  and  such 

Judges  are  equally  divided  in  opinion,  the  case,   with 

Procedure   in     case   of    their  opinions  thereon,  shall   be  laid    before  another 

difference  of  opinion.  j^^^^  ^^^  ^^^^  j^^^^^^  ^^^^^  ^^^^  hearing  as  be  thinks 

fit,  shall  deliver  his  opinion,  and  the  judgment  or  order  shall  follow  such  opinion. 

379.  In  cases  submitted  by  the  Court  of   Session  to  the  High  Court  for 
Procedure  in  cases  snb-     the  confirmation   of  a  sentence  of  death,   the   proper 

mitted  to  High  Coart  for  officer  of  the  High  Court  shall  without  delay,  after  the 
oonftrmmdon.  order  of  confirmation  or  other  order  has  been  made  by 

the  High  Court,  send  a  copy  of  the  order,  under  the  seal  of  the  High  Court  and 
attested  with  his  official  signature,  to  the  Court  of  Session. 

380.  When  proceedings  are  submitted  to  a  Magistrate  of  the  first  class  or 
Prooedare  in  cases  snb-     ^  Subdivisional  Magistrate  as  provided  by  section  562, 

mitted  by  Magistrate  not  such  Magistrate  may  thereupon  pass  such  sentence  or 
empowered  to  act  under  make  such  order  as  he  might  have  passed  or  made  if 
section  662.  the  case  had  originally  been  heard  by  him,  and,  if  he 

thinks  further  inquiry  or  additional  evidence  on  any  point  te  be  necessary,  he 
may  make  such  inquiry  or  take  such  evidence  himself  or  direct  such  inquiry  or 
evidence  te  be  made  or  taken. 


CHAPTER  XXVII. 

Op  ExBCUTioN. 

381.  When  a  sentence  of  death  passed  by  a  Court  of  Session  is  submitted 

to  the  High  Coart  for  confirmation,    such  Court  of 

Bzecntion  of  ord^  pass-    Session  shall,  on   receiving  the  order  of  confirmation 

ed  under  Section  376.  ^^  other  order  of  the  High  Coart  thereon,   cause  such 

order  to  be  carried  inte  effect  by  issuing  a  warrant  or  taking  such  other  steps 

as  may  be  necessary. 

382.  If  a  woman  sentenced  te  death  is  found  te  be  pregnant,  the  High 
Postponement  of  capital     Court  shall  order  the  execution   of  the   sentence  to  be 

seetsnce  on  pregnant  postponed,  and  may,  if  it  thinks  fit,  commute  the  seu- 
woman.  tence  to  transportation  for  life. 

383.  Where  the  accused  is  sentenced  te  transportation  or  imprisonment 
Execniion  of  sentences    in  cases  other  than  those  provided  for  by  Section  381, 

of  transportation  or  impri-  the  Court  passing  the  sentence  shall  forthwith  forward 
flonment  in  other  oases.  a  warrant  to  the  jail  in  which  he  is,  or  is  to  be,  eon- 
fined,  and,  unless  the  accused  is  already  confined  in  such  jail,  shall  forward  him 
to  such  jail,  with  the  warrant. 

384.  Every  warrant  for  the  execution  of  a  sentence  of  imprisonment  shall 
Direction  of  warrant  for    ^  directed  to  the  otficer  in  charge  of  the  jail  or  other 

eiecntion.  place  m  which  the  prisoner  is,  or  is  to  be,  couuned. 

Warrant  with  whom  to      ,      ^^      When  the  prisoner  is  to  be  confined  in  a  jail, 
be  lodged.  *"©  warrant  shall  be  lodged  with  the  jailor. 

386.    Whenever  an  offender  is  sentenced  te  pay  a  fine,  the  Court  pairing 

the  sentence  may,  in  its  discretion,  issue  a  warrant  for 

Warrant  for  le?y  of  fine,     the  levy  of  the  amount   by   distress  and  sale  of  any 

moveable  property  belonging  to  the  offender,  although  the  sentence  direeta  that, 

in  default  of  payment  of  the  fine,  the  offender  shall  be  imprisoned. 
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387.  Sach  warrant  may  bo  executed  within  the  local  limits  of  the  juris- 
_        ^  diction  of  snch  Court,  and  it  shall  authorise  the  dis- 

e        sue   warran  .       tress  and   sale  of  any  such   property   without  such 
limits,  when  endorsed  by  the  District  Magistrate  or  Chief  Presidency '^agis-' 
trate  within  the  local  limits  of  whose  jurisdiction  such  property  is  found. 

388.  (1)  When  an  offender  has  been  sentenced  to  fine  only  and   to  im- 

prisonment in  default  of  payment  of  the  fine,  and  the 

Snspenmon  of  execution     Court  issues  a  warrant  under   Section  386,  it  may  sns- 

ment"   ^^   °    jmpriBon.     ^^^^  ^^^  execution  of  the  sentence  of  imprisonment  and 

may  release  the  offender  on  his  executing  a  bond,  with 
or  without  sureties,  as  the  Court  thinks  fit,  condi|)ioned  for  his  appearance 
before  such  Court  on  the  day  appointed  for  the  return  to  such  warrant,  such 
day  not  being  more  than  fifteen  days  from  the  time  of  executing  the  bond ; 
and  in  the  event  of  the  fine  not  having  been  realized  the  Court  may  direct  the 
sentence  of  imprisonment  to  be  carried  into  execution  at  once. 

(2)  In  any  case  in  which  an  order  for  the  payment  of  money  has  been 
made,  on  non-recovery  of  which  imprisonment  may  be  awarded,  and  the'  money 
is  not  paid  forthwith,  the  Court  may  require  the  person  ordered  to  make 
snch  payment  to  enter  into  a  bond  as  prescribed  in  sub-section  (1),  and  in 
default  of  his  so  doing  may  at  once  pass  sentence  of  imprisonment  as  if  the 
money  had  not  been  recovered. 

389.  Every  warrant  for  the  execution  of  any  sentence  may  be  issued 

either  by  the  Judge  or  Magistrate  who  passed  the 

Who  may  issue  warrant.       „««x^„«J:    ^^  i u:«  «„^>.^««^«:«  ^os^^ 

^  sentence,  or  by  nis  successor  m  omce. 

390.  When  the  accused  is  sentenced    to  whipping  only,  the  sentence 
Execution  of  sentence  of    ^^tbll  be  executed   at  such  place  and  time  as  the  Court 

whipping  only.  may  direct. 

391.  (1)  When  the  accused  is  sentenced  to   whipping  in   addition   to  im- 

prisonment in  a  case  which  is  subject  to  appeal,  the 
^^xwjution  of^ntence  of  shipping  shall  not  be  inflicted  until  fifteen  days  from 
impr^^ent.  *  *  ^  *'^®  ^^^^  ^^  ^^^  flont^nce,  or,  if  an  appeal  is  made  with- 
in that  time,  until  the  sentence  is  confirmed  bv  the 
Appellate  Court ;  but  the  whipping  shall  be  inflicted  as  soon  as  practicable 
after  the  expiry  of  the  fifteen  days,  or,  in  case  of  an  appeal,  as  soon  as  prac- 
ticable after  the  receipt  of  the  order  of  the  Appellate  Court  confirming  the 
aentence.  ^ 

(2)  The  whipping  shall  be  inflicted  in  the  presence  of  the  officer  in  charge 
of  the  jail,  unless  the  Judge  or  Magistrate  orders  it  to  be  inflicted  in  his  own 
presence. 

(3)  No  accused  person  shall  be  sentenced  to  whipping  in  addition  to 
imprisonment  when  the  term  of  imprisonment  to  which  he  is  sentenced  is  less 
than  three  months. 

392.     (1)  In  the  case  of  a  person  of  or  over  sixteen  years  of  age,   whipping 
.  shall  be  inflicted  with  a  light  ratan  not  less  that  half  an 

ishmwTt  ''°^  P"°"    inch  in  diameter,   in  such   mode,  and  on  snch  part  of 

the  person,  as  the  Local  Government  directs ;  and,  in  the 
case  of  a  person  under  sixteen  years  of  age,  it  shall  be  inflicted  in  snch  mode, 
and  on  such  part  of  the  person,  and  with  such  instrument,  as  the  Local  Govern- 
ment  directs.  * 

Limit  lof   number    of  C^)  ^^  ^o  case    shall   such    punishment  exceed 

■tiipes.  thirty  stripes. 
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l^ot  to  be  executed  by  393.     No  sentence  of  whipping  shall  be  ezectited 

in^mentib.  by  instalments  ;  and  none  of  the  following  persona  shall 

BxemptSons.  be  punishable  with  whipping  (namely)  : — 
(a)  females ; 

(6)  males  sentenced  to  death,  or  to  transportation,  or  to  penal  servitade 
or  to  imprisonment  for  more  than  five  years  ; 

(c)  males  whom  the  Court  considers  to  be  more  than  forty.five  J&tsrs 
of  age. 

394.  (1)  The  punishment  of  whipping  shall  not  be  inflicted  unless  a  Medi- 

cal  Officer,  if  present,  certifies,  or,  if  there  is  not  a 
n*JnS^Z^^^J^^^^  ^^  ^  '?'  Medical  Officer  present,  unless  it  appears  to  the  Magis- 
^t'tteteof  hil^^^^^  ''^     ^"^^^  ^^  ^®c«^  present,  that  the  offender  is   in  a  fit 

state  of  health  to  undergo  such  punishment. 

(2)  If,  during  the  execution  of  a  sentence  of   whippin^a:  a  Medical  Officer 

certifies,  or    it   appears  to   the     Magistrate  or  officer 

Btafy  Of  execution.  present,  that  the  offender  is  not  in  a  fit  state  of  heaKh 

to  undergo  the  remainder  of  the     sentence,   the   whipping  shall   he  finally 

stopped. 

395.  (0  lo  ^"y  case  in  which,  under  Section  394,  a  sentence  of  whipping 

is,  wholly  or  partially,  prevented  from  heing  executed, 

Pfocedupeifpnnifthmont     the  oBender  shall  be    kept   in    custody  till    the   Court 

caimot  bu  mflictea   under     „.i,-  -i  j  .%  .  •      *l     «-.j    *u«   ^^lA 

Section 3!)4  which  passod  the  sentence  can  revise  it;  and    the  said 

Court  may,  at  its  discretion,  either  remit  such  sentence, 
or  sentence  the  offender  in  lieu  of  whipping,  or  in  lieu  of  so  much  of  the 
sentence  of  whipping  as  was  not  executed,  to  imprisonment  for  any  t^rm  not 
exceeding  twelve  months,  which  maybe  in  addition  to  any  other  punishment 
which  he  may  have  been  sentenced  for  the  same  offence. 

(2)  Nothing  in  this  section  shall  be  deemed  to  authorise  any  Court  to 
inflict  imprisonment  for  a  term  exceeding  that  to  which  the  accused  is  liable 
by  law,  or  that  which  the  said  ('onrt  is  competent  to  inflict. 

396.  (1)  When  sentence  is  parsed  under  this  Code  on  an  escaped  convict » 
„         .  suoh  sentence,  if  of  death,  fine  «)r  whipping,  shall,  sub- 
on  escalred'conviou"    "^'     J®^^  ^^^  ^^^  provisions  hereinbefore  contained,  take  effect 

immediately,  and,  if  of  imprisonment,  penal  servitude 
or  transportation,  shall  take  effect  accordin*^  to  the  following  rules,  that  is  to 
Buy: — 

(2)  If  the  new  sentence  is  severer  in  its  kind  than  the  sentence  which  such 
convict  w:is  undergoing  when  he  escaped,  the  new  sentence  shall  take  effect 
immediately. 

(3)  When  the  new  sentence  is  not  severer  in  its  kind  than  the  sentence  the 
convict  was  undergoing  when  he  escaped,  the  new  sentence  shall  take  effect 
after  he  has  suffered  imprisonment,  penal  servitude  op  transportation,  as  the 
case  may  be,  for  a  further  period  equal  to  that  which,  at  the  time  of  his  escape, 
refmained  unexpired  of  his  former  sentence. 

Explanation. — For  the  purposes  of  this  section — 

(a)  a  sentence  of  transportion  or  penal  servitude  shall  be  deemed  severer 
than  a  sentence  of  imprisomnent ; 

(6)  a  sentence  of  imprisonment  with  solitary  confinement  shall  be  deemed 
severer  than  a  sentence  of  the  same  description  of  impriBonmeiit 
without  lolitftry  confinement ;  and 
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(c)  a  sentenoe  of  rigoroos  imprisonment  shall  be  deemed  severer  than  a 
sentence  of  simple  imprisonment  with  or  without  solitary  confine- 
^ment. 

397.  When  a  person  already  undergoing  a  sentence    of    imprisonment, 
Sentence    on     ofiFender     peoal   servitude   or     transportation     is     sentenced   to 

already      sentenced      for    imprisonment,     penal      servitade    or    transportation, 
another  offence.  such  imprisonment,  penal  servitude   or  transportation 

shall  con^mence  at  the  expiration  of  the  imprisonment,  penal  servitude  or  trans- 
portationto  which  he  has  been  previously  sentenced  : 

Provided  that  if  he  is  undergoing  a  sentence  of  imprisonmoDt,  and  the 
sentenoe  on  such  subsequent  conviction  is  one  of  transportation,  the  Coart  may, 
in  its  discretion,  direct  that  the  latter  sentence  shall  commence  immediately  or 
at  the  expiration  of  the  imprisonment  to  which  he  has  been  previously  sentenced. 

398.  (1)  Nothing  in  Section  396  or  Section  397  shall  be  held  to  excuse  any 
Saving  as  to  Sections  B96     persoc  from  any  part  of  the  punishment  to  which  he  is 

and  397.  liable  upon  his  former  or  subsequent  conviction. 

(2)  When  an  award  of  imprisonment  in  default  of  payment  of  a  fine  is 
annexed  to  a  substantive  sentence  of  imprisonment,  or  to  a  sentence  of  transport- 
ation or  penal  servitude  for  an  offence  punishable  with  imprisonment,  and  the 
person  undergoing  the  sentence  is  after  its  execution  to  undergo  a  farther  sub- 
stantive sentence,  or  further  subhtantive  sentences  of  imprisonment,  transport- 
ation or  penal  servitude,  effect  shall  not  be  given  to  the  award  of  imprisonment 
in  default  of  payment  of  the  fine  until  the  person  has  undergone  the  further  sen- 
tence or  sentences. 

399.  (1)  When  any  person  under  the  age  of  fifteen  years  is  sentenood  by 

any  Criminal  Court  to  imprisonment  for  any  offence, 

o«fen°3e»  rJef^U::^"^:!  «"?  ««."'  may  direct  that  such  person  instead  of 
being  imprisoned  in  a  criminal  jail,  shall  be  con- 
fined in  any  reformatory  established  by  the  Local  Oovemment  aa  a  fit  place  for 
confinement,  in  which  there  are  means  of  suitable  discipline  and  of  training  in 
some  branch  of  useful  industry  or  which  is  kept  by  a  person  willing  to  obey 
such  rules  aa  the  Local  Government  prescribes  with  regard  to  the  discipline 
and  training  of  persons  confined  therein. 

(2)  All  persons  confined  under  this  section  shall  be  subject  to  the  rules 
80  prescribed. 

(9)  This  section  shall  not  apply  to  any  place  in  which  the  Reformatory 
Schools  Act,  VII  of  1897,  is  for  the  time  being  in  force. 

400.  When  a  sentence  has  been  fully  executed  the  oflBcer  eiecuting  it  shall 

return  the  warrant  to  the  Court  from  which  it  issued, 
Rotam   of  warrant  on     ^i^h  an  endorsement  under  his   hand  certifying  the 
execution  of  sentence.  manner  in  which  the  sentence  has  been  executed. 


CHAPTER  XXIX. 

Of  suspbnsions,  bkmissions  and  commutations  of  sentencks. 

40 L     (I)  When  any  person  has  been  sentenced  to  punishment  for  an 

offence,  the  Oovemor-Oeneral  in  Council  or  the  Loeal 

Power    to    sQBpend    or    Government  may   at  any   time,  without  conditions  or 

remit  eentences.  ^p^^  ^^^  conditions  which  the  person  sentenced  accepts, 

suspend  the  execution  of  his  sentence  or  remit  the  whole  or  any   part  of  the 

punislunent  to  which  he  ha^  been  sentenced. 
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(2)  Whenever  an  application  is  made  to  the  Governor-General  in  Council 
or  the  Local  Government  for  the  snspeneion  or  reminsion  of  a  sentence,  the 
Governor-General  in  Conncil  or  the  Local  Government,  as  the  case-may  be^  may 
require  the  presiding  Judge  of  the  Court  before  or  by  -which  the  conviction  -was 
had  or  confirmed  to  state  his  opinion  as  to  whether  the  application  shonld  be 
granted  or  refused,  togfether  with  his  reasons  for  such  opinion. 

(3)  If  any  condition  on  which  a  sentence  has  been  suspended  or  remitted 
is,  in  the  opinion  of  the  Governor- General  in  Council  or  of  the  Local  Govern- 
ment, as  the  case  may  be,  not  fulfilled,  the  Governor-General  in  Council  or  the 
Local  Government  may  cancel  the  suspension  or  remission,  and  thereupon  the 
person  in  whose  favour  the  sentence  has  been  suspended  or  remitted  may,  if  at 
large,  be  arrested  by  any  police  officer  without  warrant  and  remanded  to  under- 
go the  unexpired  portion  of  the  sentence. 

{4s)  The  condition  on  which  a  sentence  is  suspended  or  remitted  aade^ 
this  section  may  be  one  to  be  fulfilled  by  the  person  in  whose  favour  the  sen' 
tence  is  sospended  or  remitted,  or  one  independent  of  his  will. 

(5)  Nothing  herein  contained  shall  be  deemed  to  interfere  with  the  right 
of  Her  Majesty  to  grant  pardons,  reprieves,  respites  or  remissions  of  punish- 
ment. 

(6)  The  Governor- General  in  Council  and  the  Local  Government  may,  by 
general  rules  or  special  orders,  give  directions  as  to  the  suspension  of  sentences 
and  the  conditions  on  which  petitions  should  be  presented  and  dealt  with. 

402.    The  Governor-General  in   Council  or  the  Local   Government  may, 
without  the  consent  of  the  person  sentenced,   commute 
Power  to  commute  pun-     ^ny  one  of  the  following  sentences  for  any  other  men- 
''^''''^'  tioned  after  it  :~ 

death,  transportation,  penal  servitude,  rigorous  imprisonment  for  a  term 
not  exceeding  that  to  which  he  might  have  been  sentenced,  simple  imprison- 
ment for  a  like  term,  fine. 


CHAPTER  XXX. 

Of  previous  acquittals  or  convictions. 

403.     (1)  A  person  who  has  once  been  tried  by  a  Court  of  competent  juris- 
diction for  an  offence  and  convicted  or   acquitted  of 
Person  once  convicted  OT    gQ^h  offence   shall,  while  such  conviction  or  acquittal 
aoaaitted  not  to  be  tned  .       .-  ,•      ».ii.     ^     ..i         •     ilr     ., 

t&tmme  offence.  remains  m  force,  not  be  liable  to  be  tned  again  for  the 

same  offence,  nor  on  the  same  facts  for  any  other 
offence  for  which  a  different  charge  from  the  one  made  against  him  might  have 
been  made  under  Section  236,  or  for  which  he  might  have  been  convicted  under 
Section  237. 

(2)  A  person  acquitted  or  convicted  of  any  offence  may  be  afterwards  tried 
for  any  distinct  offence  for  which  a  separate  charge  might  have  been  made 
against  him  on  the  former  trial  under  Section  235,  snb-section  (1). 

(3)  A  person  convicted  of  any  offence  constituted  by  any  act  causing  ood- 
sequences  which,  together  with  snch  act,  constituted  a  different  offence  from 
thibt  of  which  he  was  convicted  may  be  afterwards  tried  for  such  last-mentioned 
offence,  if  the  consequences  had  not  happened,  or  were  not  known  to  the  Court 
to  have  happened,  at  the  time  when  he  was  convicted. 

(4)  A  person  acquitted  or  convicted  of  any  offence  constituted  by  any  acts 
may,  notwithstanding  such  acquittal  or  conviction,  be  subsequently  charged 
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with,  and  tried  for,  any  other  offence  constituted  by  the  same  acts  which  he 
may  have  committed,  if  the  Court  by  which  he  was  first  tried  was  not  compe- 
teDt  to  try  the  offence  with  which  he  is  subsequently  charged. 

(5)  Nothing  in  this  section  shall  afPect  the  provisions  of  Section  26  of  the 
General  Clauses  Act,  X  of  1897,  or  of  Section  188  of  this  Code. 

Explanation. — The  dismissal  of  a  complaint,  the  stopping  of  proceedings 
ander  Section  249,  the  discharge  of  the  accused  or  any  entry  made  upon  a 
charge  under  Section  273,  is  not  an  acquittal  for  the  purposes  of  this  section. 

Illu8trationf. 

(a)  A  is  tried  upon  a  charge  of  theft  as  a  servant  and  acquitted.  He  cannot  afterwards, 
while  the  acquittal  remains  in  force,  be  charged  with  theft  as  a  servant,  or,  upon  the  same 
facts,  with  theft  simply,  or  with  criminal  breach  of  trust. 

(6)  A  is  tried  upon  a  charge  of  murder  and  acquitted.  There  is  no  charge  of  robbery  ; 
bnt  it  appears  from  the  facts  that  A  committed  robbery  at  the  time  when  the  mnrder  was 
committed  ;  he  may  afterwards  be  charged  with,  and  tried  for,  robbery. 

(c)  A  is  tried  for  causing  grievous  hurt  and  convicted.  The  person  injured  afterwards 
dies.    A  may  be  tried  again  for  culpable  homicide. 

(d)  A  is  charged  before  the  Court  of  Session  and  convicted  of  the  culpable  homicide  of  B. 
A  may  not  afterwards  be  tried  on  the  same  facts  for  the  murder  of  B. 

(e)  A  is  charged  by  a  Magistrate  of  the  first  class  with,  and  convicted  by  him  of,  volun* 
Urily  causing  hurt  to  B.  A  may  not  afterwards  be  tried  for  voluntarily  causing  grievous  hurt 
to  B  on  the  same  facts,  unless  the  case  comes  within  paragraph  8  of  the  section. 

(/)  A  is  chsrged  by  a  Magistrate  of  the  second  class  with,  and  convicted  by  him  of,  theft 
of  property  from  the  person  of  P.  A  may  be  subsequently  charged  with,  and  tried  for,  rob. 
bery  on  the  same  facts. 

(y)  A,  B  and  C  are  charged  by  a  Maj^p'strate  of  the  first  class  with,  and  convicted  by  him 
of,  robbing  D.  A,  B  and  C  may  afterwards  be  charged  with,  and  tried  for,  dacoity  on  the 
flame  facts. 


PART  VII -OF  APPEAL,  REFERENCE  AND  REVISION. 

CHAPTER  XXXI. 

Op  appeals. 

404.  No  appeal  shall  lie  from  any  judgment  or  order  of  a   Criminal   Court 
Unless  otherwise  provid-     ©xcept  as  provided  for  by  this  Code  or  by  any   other 

od,  00  appeal  to  lie.  law  for  the  time  being  in  force. 

405.  Any  person  whose  application  under  Section  89  for  the  delivery  of 
A       If         rd    reiect     P^pc^ty  ^r  the  proceeds   of  the  sale  thereof  has  been 

inga'^icIt^nV'^restora-    rejected  by  any  Court  may  appeal  to  the  Court  to 
tioo  of  attached  property.       which  appeals  ordinarily  lie  from  the  sentenoes  of  the 
former  Court. 

406.  Any  person  ordered  by  a  Magistrate  other  than  the  District  Magis- 
Appealfrom  order reqoir.     ^^^  .""l  *•  Presidency  Magistrate,  to  give  security  for 

ing  V^ity  for  good  be-    good  behaviour  under  Section  118  may  appeal  to  the 
haviour.  District  Magistrate. 

407.  (1)  Any  person  convicted  on  a  trial   held  by   any  Magistrate  of  the 
.        ,  -  .        ^f    second  or  third  class,   or  any  person  sentenced  under 

l4ffitoTthe  a^nd     Section  349  by    a  Snbdivisional    Magistrate  of    the 
third  class.  second  class,  may  appeal  to  the  District  Magistrate. 
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(2)  The  District  Magistrate  may  direct  that  any  appeal  under  this  secUpn, 
Transfer  of  appeaU   to     ^^  *°y  ^^*^  ^^  ^^^^   appeals,   shall  be  heard  by  auy 
&r8t  class  Magistrate.  Magistrate  of  the  first  class  subordinate  to  him  and  em- 

powered by  the  Local  Government  to  hear  such  appeals, 
and  thereupon  such  appeal  or  class  of  appeals  may  be  presented  to  such  subordi- 
nate Magistrate,  or,  if  already  presented  to  the  District  Magistrate,  may  be 
tiunsf erred  to  such  subordinate  Magistrate.  The  District  Magistrate  may  with- 
draw from  such  Magistrate  any  appeal  or  class  of  appeals  so  presented  or 
transferred. 

408.  Any  person  convicted  on  a  trial  held  by  an  Assistant  Sessions  Judge, 

a  District  Magistrate  or  other  Magistrate  of  the  first 
Appeal  from  sentence  of    ^lass,  or   any  person  sentenced  under  Section  349  by  a 
U^^^Vn^t^t^^^^    Magistrate  of  the  first  cUss  may  appeal  to  the  Court 
of  Session 
Provided  as  follows  :— 

(a)  any  European  British  subject  so  convicted  may,  at  his  option,  appeal 
either  to  the  High  Court  or  the  Court  of  Session ; 

(6)  when  in  any  case  an  Assistant  Sessions  Judge  or  a  Magistrate  speci- 
ally empowered  under  Section  30  passes  any  sentence  of  imprison- 
ment for  a  term  exceeding  four  years,  or  any  sentence  of  transport- 
ation, the  appeal  shall  lie  to  the  High  Court ; 

(c)  when  any  person  is  convicted  by  a  Magistrate  of  an  offence  under 
Section  124A  of  the  Indian  Penal  Code,  XLV  of  1860,  the  appeal 
shall  lie  to  the  High  Court. 

409.  An  appeal  to  the  Court  of  Session -or  Sessions  Judge  shall  be   heard 
Appeals  to  Court  of  Ses-    ^J  *^®  Sessions  Judge  or  by  an  Additional  Seasioiis 

sion  bow  heard.  Judge. 

410.  Any  person  convicted  on  a  trial  held   by  a  Sessions  Judge,   or  an 
Appeal  from  sentence  of    Additional   Sessions  Judge,   may  appeal   to  the  High 

Court  of  Session.  Court. 

411.  Any  pei'son  convicted  on  a  trial  held  by  a  Presidency  Magistrate  may 

appeal  to  the  High  Court,  if  the  Magistrate  has  sen- 
Appeal  froin  sentence  of    tenoed  him  to  imprisonment  for  a  term  exceeding  six 
Presidency  Magistrate.  months  or  to  fine  exceeding  two  hundred  rupees. 

124.    Notwithstanding  anything  hereinbefore  contained,  where  an  accused 

No  appeal    in  certain    person   has  pleaded  guilty  and  has  been  convicted  by 

cases  when  accused  pleads    a  Court  of  Session  or  any  Presidency  Magistrate  or 

giulty.  '    Magistrate  ef  the  first  class  on  such  plea,  there  shall 

be  no  appeal  except  as  to  the  extent  or  legality  of  the  sentence. 

413.    Notwithstanding  anything  hereinbefore  contained,  there  shall  be  no 

appeal  by  a  convicted  person  in  cases  in  wkich  a 

No  appeal  in  potty  oases.    ^^^^  ^f  Session  or  the  District  Magistrate  or  other 

Magistrate  of  the  first  class  passes  a  sentence  of  imprisonment  not  exoeeding 

one  month  only,  or  of  fine  not  exoeeding  fifty  rupees  only,  or  of  whipping  only. 

E^lanatian, — ^There  is  no  appeal  from  a  sentence  of  imprisonment  passed 
by  such  Court  or  Magistrate  in  default  of  payment  of  fine  when  no  sttWtantive 
sentence  of  imprisonpient  has  also  been  pasised. 
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414.  Notwithstanding  anything  hereinbefore  contained,  there  shall  be  no 

appeal  by  a  convicted  person   in  any  case  tried  sum- 
No  appeal^om  certain     marily  in  which  a   Magistrate  empowered  to  act  under 
•ominary  oon   otione.  Section  260  passes   a  sentence   of  imprisonment  not 

exceeding  three  months  only^  or  of  fine  not  exceeding  two  hundred  rupees  only, 
or  of  whipping  only. 

415.  An  appear  may  be  brought  against  any  sentence  referred  to  in  Section 

413  or  Section  414  by  which  any  two  or  more  of  the 
ProjTBo  to  Sections  413     punishments   therein   mentioned  are  combined,   but  no 

sentence  which  would  not  otherwise  be  liable  to  appeal 
shall  be  appealable  merely  on  the  ground  that  the  person  convicted  is  ordered  to 
find  security  to  keep  the  peace. 

Expldnalion. — A  sentence  of  imprisonment  in  default  of  payment  of  fine  is 
not  a  sentence  by  which  two  or  more  punishments  are  combined  within  the 
meaning  of  this  section. 

416.  Nothing   in  Sections   413  and  414  applies  to  appeals  front   sentences 

passed  under   Chapter  XXXIII  on   European  British 
Hving  of  sentences  on     Rubiects. 
Koropean  British  subjects.  ** 

417.  The  Local  Government   may  direct  the   Pnblic  Prosecutor  to  present 
Appeal  on  b  e  h  a  ]  f  of     an  appeal  to  the  High  Court  from  an  original  or  appel- 

Government    in    case    of     late  order  of  acquittal  passed  by  any   Conrt-  other  than 
^<\^^^^-  a  High  Conrt. 

418.  An  appeal   may  lie  on  a  matt-or  of  fact  as  well  as  a   matter  of  law 

except  where  the  trial  was  by  jury,   in   which  case  the 
Appeal  on  what  matters     appeal  shall  lie  on  a  matter  of  law  only. 


Explanation. — The  alleged  severity  of  a  sentence  shall,  for  the  purposes  of 
this  section,  be  deemed  to  be  a  matter  of  law. 

419.  Every   appeal   shall  be  made  in   the  form   of  a  petition   in  writing 

presented  by  the  appellant  or  his   pleader,   and  every 

Petition  of  appeal.  ^^^^   petition  shall    (unless   the   Court  to   which  it  is 

presented  otherwise  directs)  be  accompanied  by  a  copy  of  the  judgment  nr  order 

appealed  against,  and,  in  cases  tried  by  a  jury,  a  copy  of  the  heads  of  the  charge 

recorded  under  Section  367. 

420.  If  the  appellant  is  in  jail,    he  may  present  his  petition  of  appeal  and 

the   copies  accompanying  the   same   to  the  oMicer  in 
Procedure  when    appel-     charge   of  the  jail,    who  shall   thereupon  forwt  i*d  such 
Iunt  m  jail.  petition  and  copies  to  the  proper  Appellate  Court. 

421.  (1)  On  receiving  the  petition  and  copy  under  Section  419  ot  Section 

420,  the  Appellate  Court  shall  peruse  the  same,  and,  if 
Summary    dismissal    of     {^  considers  that  there  is  no  sufficient  ground  fur  inter- 
^^^^'^  fering,  it  may  dismiss  the  appeal  summarily  : 

Provided  that  no  appeal  presented  under  Section  419  shall  be  dismissed  un- 
less the  appellant  or  his  pleader  has  had  a  reasonable  opportunity  of  being 
beard  in  support  of  the  same. 

(2)  Befot<6  dismissing  an  appeal  under  this  section,  the  C«cirt  may  callfbr' 
the  record  of  the  case,  but  shall  not  be  bound  to  do  so. 
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422.  If  the  Appellate  Court  does  not  dismiss  the  appeal  summarily,  it  shall 
„    .       ^  .  cause  notice  to  be  given  to  the  appellant  or  his  pleader, 

»co  o  appea  ^^^   ^^  ^^^^   oflficer  as  the   Local   Government    may 

appoint  in  this  behalf,  of  the  time  and  place  at  which  such  appeal  will  be  heard, 
and  shall,  on  the  application  of  such  officer,  furnish  him  with  a  copy  of  the 
ja^nnds  of  appeal ; 

and,  in  cases  of  appeals  under  Section  417  the  Appellate  Court  shall  cause 
a  like  notice  to  be  given  to  the  accused. 

423.  (1)  The  Appellate  Court  shall  then  send  for  the  record  of  the  case,  if 
Powers  of  Appellate     such   record  is  not   already  in  Court.     After   perusing 

Conri  in  d  i  s  p  o  s  log  of  such  record,  and  hearing  the  appellant  or  his  pleader, 
appeal.  if  he  appears,  and,  the  Public  Prosecutor,  if  he  appears, 

and,  in  case  of  an  appeal  under  Section  417,  the  accased,  if  he*  appears,  the  Conrt 
may,  if  it  considers  that  there  is  no  sufficient  ground  for  interfering,  dismiss  the 
appeal,  or  may — 

(a)  in  an  appeal  from  an  order  of  acquittal,  reverse  such  order  and  direct 
that  further  inquiry  be  made,  or  that  the  accused  be  re-tried  or 
committed  for  trial,  as  the  case  may  be,  or  6nd  him  guilty  and 
pass  sentence  on  him  according  to  law ; 

(h)  in  an  appeal  from  a  conviction,  (I)  reverse  the  finding  and  sentence, 
and  acquit  or  discharge  the  accased,  or  order  him  to  be  re-tried  by 
a  Coart  of  competent  jurisdiction  subordinate  to  sach  Appellate 
Court  or  committed  for  trial,  or  (2)  alter  the  finding,  maintaining 
the  sentence,  or,  with  or  without  altering  the  finding,  reduce  the 
sentence,  or,  (3)  with  or  without  such  reduction  and  with  or 
without  altering  the  finding,  alter  the  nature  of  the  sentence  but, 
subject  to  the  provisions  of  Section  106,  sub-section  (3),  not  so  as 
to  enhance  the  same  ; 

(r)  in  an  appeal  from  any  other  order,  alter  or  reverse  such  order  ; 

(d)  make  any   amendment   or  any   oonsoqaential  or  incidental  order  that 

may  be  jnst  or  proper. 

(e)  Nothing  herein  contained  shall  authorise  the  Court  to  alter  or  reverse 

the  verdict  of  a  jary,  unless  it  is  of  opinion  that  such  verdict  is 
erroneous  owing  to  a  misdirection  by  the  Judge,  or  to  a  misunder- 
standing on  the  part  of  the  jury  of  the  law  as  laid  down  by  him. 

424.  The  rules  contained  in  Chapter  XXVI  as  to  the  judgment  of  a  Crim- 

inal Coart  of  original  jurisdiction  shall  apply,  so  far  as 
Judgments   of    subordi-     m^y  be  practicable,  to  the  judgment  of  any    Appellate 
nate  Appellate  Ooorts.  ^^^^  J^^^  ^^^^  ^  jj.^j^  ^^^^^ 

Provided  that,  unless  the  appellate  Court  otherwise  directs,  the  accused 
shall  not  be  brought  up,  or  required  to  attend,  to  hear  judgment  delivered. 

425.  (1)  Whenever  a  case  is  decided  on  appeal  by  the   High  Court  under 
Order  by  High  Court  on     this  Chapter,  it  shall  certify  its  judgment  or  order  to 

appeal  to  be  certified  to  the  Court  by  which  the  finding,  sentence  or  order 
lower  Court.  appealed  against  was  recorded  or  passed.     If  the   find- 

ing, sentence  or  order  was  recorded  or  passed  by  a  Magistrate  other  than  the 
District  Magistrate,  the  certificate  shall  be  sent  through  the  District  Magistrate. 

(2)  The  Court  to  which  the  Bigh  Court  certifies  its  judgment  or  order 
shall  thei'eupon  make  such  orders  as  are  conformable  to  the  judgment  or  order 
of  the  High  Court ;  and,  if  necessary,  the  record  shuU  be  amended  in  accordanoe 
therewith. 
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426.  (1)  Pending  any  appeal  by  a  convicted  person,  the  Appellate  Court 
SuspeDBion   of  Bentence     ^aay,   for  reasons  to  be  recorded  by  it  in  writing,  order 

pending   appeal.     Release     that  the   execution  of  the   sentence   or  order  appealed 
of  appellancon  baiL  against  be  suspended  and,  also,  if  he  is  in  confinement^ 

that  he  be  released  on  bail  or  on  his  own  bond. 

(2)  The  power  conferred  by  this  section  on  an  Appellate  Court  may  be 
exercised  also  by  the  High  Court  in  the  case  of  any  appeal  by  a  conyicted  person 
to  a  Court  subordinate  thereto. 

(3)  When  the  appellant  is  ultimately  sentenced  to  imprisonment,  penal 
serTitade  or  transportation,  the  time  during  which  he  is  so  released  shall  be 
excluded  in  computing  the  term  for  which  he  is  so  sentenced. 

427.  When  an  appeal  is  presented  under  Section  417,  the  High  Court  may 

issue  a  warrant  directing  that  the  accused  be  arrested 

Arrert    of   accueed    in     ^nd  brought  before   it  or  any   subordinate  Court,   and 

appeal  from  aoqmttal.  ^^^  q^^^  ^^^^^  ^^^^^  j^^  .^  brought  may  commit  him 

to  prison  pending  the  disposal  of  the  appeal,  or  admit  him  to  bail. 

428.  (1)  In  dealing  with  any  appeal  under  this   chapter,   the  Appellate 
Appellate    Court     may    Court,  if  it  thinks  additional  evidence  to  be  necessary, 

talte  further  evidence   or     shall  record  its   reasons,  and  may  either  take  such  evi- 
direct  it  to  be  taken.  dence  itself,  or  direct  it  to  be  taken  by  a  Magistrate,  or, 

when  the   Appellate   Court  is   a  High  Court,   by  a  Court  of  Session  or  a 
Magistrate. 

(2)  When  the  additional  evidence  is  taken  by  the  Court  of  Session  or  the 
Magistrate,  it  or  he  shall  certify  such  evidence  to  the  Appellate  Court,  and  such 
Court  shall  thereupon  proceed  to  dispose  of  the  appeal. 

(3)  Unless  the  Appellate  Court  otherwise  directs,  the  accused  or  his  pleader 
shall  be  present  when  the  additional  evidence  is  taken ;  but  snch  evidence 
shall  not  be  taken  in  the  presence  of  jurors  or  assessors. 

(4)  The  taking  of  evidence  under  this  section  shall  be  subject  to  the  pro- 
visions of  Chapter  XXV,  as  if  it  were  an  inquiry. 

429.  When  the  Judges  composing  the  Court  of  Appeal  are  equally  divided 
Procedure  where  Judges     in  opinion,  the  case,  with  their  opinions  thereon,  shall 

of  Conrt  of   Appeal  are     be  laid   before  another  Judge  of  the  same  Court,   and 
equally  divided.  such  Judge,  after  such  hearing  (if  any)  as  he  thinks  fit, 

shall  deliver  his  opinion,  and  the  judgment  or  order  shall  follow  snch  opinion. 

430.  Judgments  and  orders  passed  by  an  Appellate  Conrt  npon  appeal 

shall   be  final,  except  in  the  cases  provided  for  in 
PiuaUty  of  orders    on     Section  417  and  Chapter  XXXII. 
appeaL  '^ 

431.  Every  appeal  under  Section  417  shall  finally  abate  on  the  death  of  the 

accused,  and  every  other  appeal  under  this  chapter 
Abatement  of  appeals.        (except  an  appeal  from  a  sentence  of  fine)  shall  finally 
abate  on  the  death  of  the  appellant. 

CHAPTER  XXXIL 
Op  Referenck  and  Revision. 

432.  A  Presidency  Mairistrafe  may,  if  ho  thinks  fit,  refer  for  the  opinion 

of  the  High  Conrfc  any  question  of  law  which  arises  ir 

Beferenoe  by  Presidency    the  hearing  of  any  case  pending  before  him,  or   ma 

lUgirtrate  to  High  Court.     ^^^   judgment  in  any  snch  case    subject      to    th 
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decision  of  the  High  Court  on  such  reference,  and  pending  such  decision,  may 
either  commit  the  accused  to  jail,  or  release  him  on  bail  to  appear  for  judgment 
when  called  upon. 

433.     (1)  When  a  question  has  been  so  referred,  the  High  Court  shall  pass 

Disposal  of  case  oooord-     siich   order   thereon   as   it   thinks   fit,  and  shall  cause 

ing  to    decision  of  High     a  copy  of   such   order  to   be   sent  to  the  Magistrate 

Court.  by  whom  the  reference  was  made,  who  shall  dispose 

of  the  case  conformably  to  the  said  order. 

(2)  The   High   Court  may  direct  by   whom  the 
Dir©otion  as  to  costs.  ^^^^  ^j  ^^^^  reference  shall  be  paid. 

434  (1)  When  any  person  has,  in  a  trial  before  a  Judge  of  a  High  Court 
Power  to  reserve  qnes-  consisting  of  more  Judges  than  one  and  acting  in 
tions  arising  in  origioal  the  exercise  of  its  original  criminal  jurisdiction,  been 
jurisdiotiooof  HighCoort.  convicted  of  an  offence,  the  Judge,  if  he  thinks  fit, 
may  reservB  and  refer  for  the  decision  of  a  Court  consisting  of  two  or  more 
Judges  of  such  Court  any  question  of  law  which  has  arisen  in  the  course  of 
the  trial  of  such  person,  and  the  determination  of  which  would  affect  the 
event  of  the  trial. 

(2)  If  the  Judge  reserves  any  such  question,   the  person  convicted  shall* 
_.       ,         ,  ^.        pending  the  decision  thereon,  be  remanded  to  iail,  or,  if 

reS^"^  '^  t^^  J'^^g^  *^^>^«  fit.  ^'^  "Admitted  to  bail;   and  the 

High  Court  shq,ll  have  power  to  review  the  case,  or 
such  part  of  it  as  may  be  necessary,  and  finally  determine  such  question,  and 
thereupon  to  alter  the  sentence  passed  by  the  Court  of  original  jurisdiction,  and 
to  pass  such  judgment  or  order  as  the  High  Court  thinks  fit. 

435.     (1)  The  High  Court  or  any   Sessions  Judge  or  District  Magistrate 
T>.«-4.   «-ii  *««  «-«^wi     or  any  Subdivisional   Magistrate   empowered  by  the 
of^S^C^rt  ^^y  Government   in   this   behalf,   may  call   for  and 

examine  the  record  of  any  proceeding  before  any  in- 
ferior Criminal  Court  situate  within  the  local  limits  of  its  or  his  jurisdiction 
for  the  purpose  of  satisfying  itself  or  himself  as  to  the  correctness,  legality  or 
propriety  of  any  finding,  sentence  or  order  recorded  or  passed,  and  as  to  the 
regularity  of  any  proceedings  of  such  inferior  Court. 

(2)  If  any  Subdivisional  Magistrate  acting  under  sub-section  (1)  considers 
that  any  such  finding,  sentence  or  order  is  illegal  or  improper,  or  that  iany  such 
prooeechmgs  are  irregular,  he  shall  forward  the  record,  with  such  remarks 
thereon  as  he  thinks  fit,  to  the  District  Magistrate. 

(3)  Orders  made  under  Sections  143  and  144  and  proceedings  under 
Chapter  XII  and  Section  176  are  not  proceedings  within  the  meaning  of  this 
section. 

(4)  If  an  applicatian  under  this  section  has  been  made  either  to  the 
Sessions  Judge  or  District  Magistrate,  no  f  uther  application  shall  be  entertained 
by  the  other  of  them. 

436.    When,  on  examining  the  record  of  any  case  under  Section  435  or 
Power  to  order  commit-     o^^®f^^^>  *^®  Sessions  Judge  or  District  Magistrate 
jj^^^|,  "    considers  that  such  case  is  triable  exclusively  by  the 

Court  of  Session  and  that  an  accused  person  has  been 
improperly  discharged  by  the  inferior  Court,  the  Sessions  Judge  or  District 
Magistrate  may  cause  him  to  be  arrested,  and  may  thereupon,  instead  of  direct- 
ing a  fresh  inquiry,  order  him  to  be  committed  for  trial  upon  the  mattwof^ which 
he  has  been,  in  the  opinion  of  the  Sessions  Judge  or  District  Ma^^istrate,  improp- 
erly discharged : 
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Provided  as  follows : — 

(a)  that  tbe  accnsed  has  had  an  opportnnity  of  showing  cause  to  such 
Judge  or  Magistrate  why  the  commitment  should  not  be  made ; 

(6)  that,  if  such  Jadge  or  Magistrate  thinks  that  the  evidence  shows 
that  some  other  offence  has  been  committed  by  the  accused,  such 
Judge  or  Magistrate  may  direct  the  inferior  Court  to  inquire  into 
such  offence. 

437.  On  examining  any  record  under  Section  435  or  otherwise,  the  High 

Court  or  the  Sessions  Judge  may  direct  the  District 
Power  to  order  inquiry.  Magistrate  by  himself  or  by  any  of  the  Magistrates 
subordinate  to  him  to  make,  and  the  District  Magistrate  may  himself  make,  or 
direct  any  subordinate  Magistrate  to  make,  further  inquiry  into  any  complaint 
which  has  been  dismissed  under  Section  203  or  sub-section  (3)  of  Section  204 
or  into  the  case  of  any  accused  person  who  has  been  discharged. 

438.  (I)  The  Sessions  Judge  or   District  Magistrate  may,  if  he  thinks 
n-  X.  n    ^        fit,  on  examining   under  Section  435  or  otherwise  the 

Beport  to  High  Court.  ^^^^^^  ^^  ^^^  proceeding,  report  for  the  orders  of  the 
High  Court  the  result  of  such  examination,  and,  when  such  report  contains  a 
recommendation  that  a  sentence  be  reversed  or  altered,  may  order  that  the 
execution  of  such  sentence  be  sospended,  and,  if  the  accused  is  in  confinement, 
that  he  be  released  on  bail  or  on  his  own  bond. 

(2)  An  Additional  Sessions  Jadge  shall  have  and  may  exercise  all  the 
powers  of  a  Sessions  Judge  under  this  chapter  in  respect  of  any  case  which 
may  be  transferred  to  him  by  the  Sessions  J  udge. 

439.  (1)  In  the  case  of  any  proceeding  the  record  of  which  has   been 
^  ^    _^,  _    called  for  by  itself  or  which  has  been  reported  for 

re^jf^  *  ^^^"^         ^^^^^'  ^"^  ^^^^^  otherwise  comes  to  its  knowledge,  the 

High  Court  may,  in  its  discretion,  exercise  any  of  the 
powers  conferred  on  a  Court  of  Appeal  by  Sections  195,  423,  426,  427  and  42f^, 
or  on  a  Court  by  Section  338,  and  may  enhance  the  sentence  ;  and,  when  the 
Judges  composing  the  Court  of  Revision  are  equally  divided  in  opinion,  the 
case  shall  be  disposed  of  in  manner  provided  by  Section  429. 

(2)  No  order  under  this  section  shall  be  made  to  the  prejudice  of  the 
accused  unless  he  has  had  an  opportunity  of  being  heard  either  personally  or  by 
pleader  in  his  own  defence. 

(3)  Where  the  sentence  dealt  with  under  this  section  has  been  passed  by 
a  Magistrate  acting  otherwise  than  under  Section  34,  the  Court  shall  not  inflict 
a  greater  punishment  for  the  offence  which  in  the  opinion  of  such  Court,  the 
accused  has  committed  than  might  have  been  inflicted  for  such  offence  by  a 
Presidency  Magistrate  or  a  Magistrate  of  the  first  class. 

(4)  Nothing  in  this  section  applies  to  an  entry  made  under  Section  273,  or 
shall  be  deemed  to  authorise  a  High  Court  to  convert  a  finding  of  acquittal 
into  one  of  conviction. 

(5)  Where  under  this  Code  an  appeal  lies  and  no  appeal  is  brought,  no 
proceedings  by  way  of  revision  shall  be  entertained  at  the  instance  of  the  party 
who  could  have  appealed. 

Optkmal  with  Conrt  to    ^^^^^:,    ^^  P^f*^  has  any  right  to  be  heard  either 
btar  parties.  personally    or    by  pleader  before    any  Court  when 

exercising  its  powers  of  revision  ; 
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Provided  that  the  Gonrt  may,  if  it  thinks  fit, .  when  exercising  snch  powers 
hear  any  party  either  personally  or  by  pleader,  and  that  nothing  in  this  section 
shall  be  deemed  to  affect  Section  43i^,  sab-section  (2). 

441.  When  the   record  of  any  proceeding  of  any  Presidency  Magistrate 
Statement  byPresidenoy     is  <*A\\ed  for  by  the  High  Court  under  Section  435,  the 

Magistrate  of  gronnds  of  Magistrate  may  submit  with  the  record  a  statement 
bis  deciBion  to  be  consider-  setting  forth  the  grounds  of  his  deciHion  or  order  and 
ed  by  High  Court.  ^^j  facts  which  he   thinks  material  to  the  issne  ;   and 

the  Coart  shall  consider  such  statement  before  over-ruling  or  setting  aside  the 
said  decision  or  order. 

442.  When  a  case  is  revised  under  this  chapter  by  the   High  Court,  it 
High  Court's  order  to  be    shall,  in  manner  hereinbefore  provided  by  Section  425, 

certified  to  lower  Conrt  or  certify  its  decision  or  order  to  the  Court  by  which  the 
Magistrate.  finding,  sentence  or  order  revised  was  recorded  or  pass- 

ed, and  the  Conrt  or  Mas^istrate  to  which  the  decision  or  order  is  so  certified 
shall  thereupon  make  such  orders  as  are  conformable  to  the  decision  so  certi- 
fied ;  and,  if  necessary,  the  record  shall  be  amended  in  accordance  therewith. 

PART  VIII.-SPECIAL  PROCEEDINGS. 

CHAPTER  XXXm. 
Criminal  Pboceedings  against  Europeans  and  Americans. 

443.  No  Magistrate,  nnless  he  is  a  Justice  of  the  Peace,  and   ^except 
Magistratee  who  may  in-     i^  *'^®  ^^^e  of  a  District  Magistrate  or  Presidency  Mag- 
quire  into  and  try  charf^ea    istrate)    unless  he   is  a   Magistrate  of   tbe  fit*st  class 
againHt  European    British     and  an  European  British   subject,  shall  inquire  into  or 
subjects.  try  any  charge  against  an  European  British  subject. 

444.  No    Judge  presiding   in   a   Court  of  Session,  except  the  Sessions 

Jndge,   shall  exercise  jurisdiction  over  an  European 

Sessioni  Jndge  to  be  an  British   subject    nnless   he   himself     is   an    European 

European  British  BHbject.  British   subject;   and  if  he  is  an   Assistant  Sessions 

Auiitant  Sessions  Judge  Jndge,  nnless  he  has  held  the  office  of  Assistant   Ses- 

to   have     held   oflioe   for  sions   Jndge  for  at   least    three  years,   and  has  been 

three  >ear8  and  to  be  spe-  specially  empowered  in  this  behalf  by  the  Local  Qov- 

cially  empowered.  ernment. 

445.  Nothing  in  Section  443  or  Section  444  shall  prevent  any  Magistrate 
Cognizance    of   offenoe    from   taking  cognizance   of  an  offence   committed  by 

committed  by  Boropean  any  European  British  subject  in  any  case  in  which  he 
British  subject.  could  take  cognizance  of  a  like  offence  if  committ^  by 

another  person : 

Provided  that,  if  he  issue  any  process  for  the  purpose  of  compelling  the 
appearance  of  an  Europeans  British  subject  accused  of  an  offence,  such  process 
shall  be  made  returnable  before  a  Magistrate  having  jurisdiction  to  inquire 
into  or  try  the  case. 

446.  Notwithstanding  anything  contained  in  Section  32  or  Section  34,  no 
Sentences  which  may  be     Magistrate   other   than    a  District   Magistrate  or  Pre- 

passed  by  provincial  Magis-  sidency  Magistrate  shall  pass  any  sentence  on  an 
trates.  European  British   subject  other  than  imprisonment  for 

a  term  which  toay  extend  to  three  months,  or  fine  which  may  extend  to  one 
thousand  rupees,  or  both,  and  a  District  Magistrate  shall  not  pass  any  snch 
sentence  other  than  imprisonmeut  for  a  term  which  may  extend  to  six  months, 
or  fine  which  may  extend  to  two  thousand  rupees,  or  both.        OoOqIp 
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447.  (1)  When  an  European  British   subject  is  accused  of  an  offence  be- 
When  oommitment  is  to    fore  a   Magistrate,  and  such  offence    cannot,   in  the 

be  to  Court  of  Session  opinion  of  such  Magistrate,  be  adequately  punished 
and  when  to  High  by  him,  and  is  not  punishable  with  death  or  with 
^^^'  transportation  for   life,  such  Magistrate  shall,   if   he 

thinks  that  the  accused  ought  to  be  committed,  commit  him  to  the  Court  of 
Session,  or,  in  the  case  of  a  Presidency  Magistrate,  to  the  High  Court. 

(2)  When  the  offence  which  appears  to  have  been  committed  is  punishable 
with  death  or  with  transportation  for  life,  the  commitment  shall  be  to  the  Hieh 
Court.  ^ 

448.  Where  any  person  committed  to  the  High  Court  under  Section  447  is 
Trial  of  ofiFences  of  which     charged  with  several  offences  of  which  one  is   punish- 

one  is,  and  the  others  are  able  with  death  or  transportation  for  life  and  the  others 
not,  pnoishable  with  death  with  a  less  punishment,  and  the  High  Court  considers 
or  transportation  for  Ufe.  that  he  should  not  be  tried  for  the  offence  punishable 
with  death  or  transportation,  the  High  Court  may  nevertheless  try  him  for 
the  other  offences. 

449.  (I)  Notwithstanding  anything  contained  in  Section  31,  no  Court  of 
Sentences  which  may  be     Session  shall  pass   on  any   European   British   subject 

passed  by  Court  of  Session.  *°^  sentence  other  than  a  sentence  of  imprison- 
ment  for  a  term  which  may  extend  to  one  year,  or  fien 
or  both.  ' 

(2)  If,  at  any  time  after  the  commitment  and  before  signing  judgment,  the 
Procedure    when     Ses-     presiding  Judge  thinks  that  the   offence  which  appears 
siooM     Judge     finds     his     to  be  proved  cannot  be  adequately   punished  by  such 
powers  inadequate.  a  sentence,  he  shall  record  his   opinion    to   that   effect 

and  transfer  the  case  to  the  High  Court.  Such  Judge  may  either  himself  bind 
over,  or  direct  the  committing  Magistrate  to  bind  over,  the  complainant  and 
witnesses  to  appear  before  the  High  Court. 

450.  (I)  In  trials  of  European  British  subjects   before  a  High   Court   or 
Jury  or  assessors  before     Court  of  Session,  if,  before  the  first  juror  is    called  and 

High  Court  or  Court  of  accepted,  or  the  first  assessor  is  appointed,  as  the  case 
^***^*''*-  may  be,  any  such  subject   requires  to   be   tried   by  a 

mixed  jury,  the  trial  shall  be  by  a  jury  of  which  not  less  than  half  the  number 
shall  be  Europeans  or  Americans,  or  both  Europeans  and  Americans. 

(2)  When  any  such  trial  before  a  Court  of  Session  would  in  the  ordinary 
course  be  with  the  aid  of  assessors,  the  European  British  subject  accused,  or 
where  there  are  several  European  British  subjects  accused,  all  of  them  jointly^ 
may,  instead  of  claiming  to  be  tried  by  a  mixed  jury  under  sub-section  (1) 
require  that  not  less  than  half  the  number  of  the  assessors  shall  be  Europeans 
or  Americans  or  both  Europeans  and  Americaub. 

451.  (1)  In  trials  of  European  British  subjects  before  a  District  Magis- 
Right  of  European  *'***6  for  any  offence,  any  such  subject  may,  in  a  sum- 
British  subject  to  claim  mons-case  before  he  is  heard  in  his  defence  under 
jury  before  Dibtrict  Magia-  Section  244,  or  in  a  warrant-case  before  he  enters  on 
^'■^*®*  his  defence  under  Section  256,  claim  that  the  trial 
shall  be  by  a  jury  composed  in  manner  prescribed   by  Section  450. 

(2)  If  a  claim  is  made  under  sub-section  (1)  in  a  summons-case  at  the 
time  when  the  Magistrate  proceeds  under  Section  244  to  hear  the  aconsedy  oriiip 
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a  warrant-case  at  the  time  when  the  Magistrate  calls  npon  the  accused  under 
Section  256  to  enter  npon  the  defence,  the  Magistrate  shall  forthwith  issue  the 
necessary  orders  for  the  trial  by  a  jarj  as  aforesaid. 

(3)  If  snch  a  claim  is  made  at  an  earlier  stage  of  the  proceedings,  the 
Magistrate  shall  issue  sach  orders  whenever  it  appears  to  him  from  the  evidence 
recorded  that  there  will  be  a  snflBcient  case  to  go  before  a  jury. 

(4)  Id  every  snch  case  the  Magistrate  shall,  notwithstanding  anything 
contained  in  Section  242,  before  issuing  any  orders  as  aforesaid,  frame  a  formal 
charge. 

(6)  The  provisioDs  of  Sections  211,  216,  217,  219  and  220  shall,  so  far  as 
may  be,  apply  for  the  purpose  of  securing  the  attendance  of  the  oom- 
plaiuant,  the  accused  and  the  witnesses  at  every  trial  to  be  held  under  this 
section. 

(6)  The  provisions  of  this  Code  relating  to  the  procedure  in  a  trial  by  jury 
before  a  Court  of  Session  shall,  as  nearly  as  may  be,  apply  to  every  trial  under 
this  section  as  if  the  District  Magistrate  were  a  Sessions  Judge  and  the  aecuB- 
ed  had  been  committed  to  his   Court  for  trial. 

(7)  All  Courts  may  construe  any  of  the  provisions  referred  to  in  sub- 
section (5)  or  sub-section  (6),  in  so  far  as  they  are  made  applicable  by 
those  sub-sections,  with  such  verbal  alterations  not  affecting  the  substaooe  a0 
may  be  necessary  or  proper  to  adapt  the  same  to  the  matter  before  them. 

(8)  Nothing  in  this  section  shall  affect  the  power  of  the  Magistrate  to  oom- 
mit  an  accused  person  for  trial  under  Section  347  or  Section  447. 

(9)  If  an  accused  person  claims  to  be  tried  by  jury  under  this  section  and 

in  the  opinion  of  the  District  Magistrate  there  is  reasoa 
Trangfer     to     another    ^^  believe  that  a  jury  composed  in  manner  prescribed 
Court  iD  oertam  ca8e8.  ^^  Section  450  cannot  be  constituted  for  the  trial   be- 

fore  himself,  or  cannot  be  so  constituted  without  an  amount  of  delay,  expense 
or  inconvenience  which  under  the  circumstances  of  the  case  would  be  unreason- 
able, he  may,  instead  of  icsuing  orders  for  the  trial  before  himself  under 
this  section,  transfer  the  case  for  trial  to  snch  other  District  Magistrate  or 
to  such  Sessions  Judge  as  the  High  Court  may,  from  time  to  time,  by  rules 
made  by  it  in  this  behalf  and  approved  by  the  Local  Government,  or  by  special 
order,  direct. 

(10)  When  a  case  is  transferred  under  this  section  to  a  Sessions  Judge  or 
District  Magistrate,  he  shall  with  all  convenient  speed  try  it  with  the  same  powers 
(including  the  power  of  commitment!  and  Recording  to  the  same  procedure  as 
if  he  were  a  District  Magistrate  acting  under  this  section. 

452.    In  any  case  in  which  an  European  British  subject  is  accused  jointly 
Trial  of  European  Brit-     with  a  person  not  being  an  European  British  subject, 
iah    ■ubject  and    Native    and  such  European  British  subject  is  committed  for 
jointly  Bceased.  trial  before  a  High  Court  or  Court  of  Session,  such  sub- 

ject and  person  may  be  tried  together,  and  the  procedure  on  the  trial  shall  be  the 
same  as  it  would  have  been  had  the  European  British  subject  been  tried 
separately : 

Provided  that,  if  the  European  British  subject  requires  under  Section  450 

to  be  tried  by   a  mixed   jury,  or  by   a  mixed  set  of 

When  Native  may  claim     aggeasors,  and  the  person  not  being  an  European  British 

separate  trial.  subject  requires  that  he  shall  be  tried  separately,  the 

latter  person  shall  be  tried  separately  in  accordance  with  the  provisions  of 

Chapter  XXLil. 
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453.  (I)  When  any  person  claims  to  be  dealt  with  as  an  European  British 
Procedure  on  claim  of  snbjeet,  he  shall  state  the  grounds  of  such  claim  to 
person  to  be  dealt  with  as  the  Magistrate  before  "whom  he  is  brought  for  the 
Boropean  British  subject.  pnrposes  of  the  inquiry  or  trial  ;  and  such  Magis- 
trate shall  inquire  into  the  truth  of  such  statement,  and  allow  the 
person  making  it  a  reasonable  time  within  which  to  prove  that  it  is 
true,  and  shall  then  decide  whether  he  is  or  is  not  an  European  British  subject, 
and  shall  deal  with  him  accordingly.  If  any  snch  person  is  convicted  by  such 
Magistrate  and  appeals  from  such  conviction,  the  burden  of  proving  that  the 
Magistrate's  said  decision  was  wrong  shall  lie  upon  him. 

(2)  When  any  such  person  is  committed  by  the  Magistrate  for  trial  before 
the  Court  of  Session,  and  sach  person  before  such  Court  claims  to  be  dealt  with 
as  an  Enropean  British  subject,  such  Court  shall,-  after  snch  further  enquiry, 
if  any,  as  it  thinks  fit,  decide  whether  he  is  or  is  not  an  European  British 
subject,  and  shall  deal  with  him  accordingly.  If  he  is  convicted  by  such  Court 
and  appeals  from  such  conviction,  the  burden  of  proving  that  the  Court's  said 
decision  was  wrong  shall  lie  upon  him. 

(3)  When  the  Court  before  which  any  person  is  tried  decides  that  he  is 
not  an  European  British  subject,  snch  decision  shall  form  a  ground  of  appeal 
from  the  sentence  or  order  passed  in  such  trial. 

454     (1)  If  an  European  British  subject  does  not  claim  to  be  dealt  with  as 
such  by  the  Magistrate  before  whom  he  is  tried  or  by 
aw^™**"  '^''^"*    whom  he  is  committed,   or  if,    when  such  claim  has 

been  made  before,  and  disallowed  by,  the  committing 
M^strate,  it  is  not  attain  made  before  the  Court  to  which  such  subject  is  com- 
miHed,  he  shall  be  held  to  have  relinqaished  his  right  to  be  dealt  with  as  such 
European  British  subject,  and  shall  not  assert  it  in  any  subsequent  stage  of  the 
same  case. 

(2)  Unless  the  Magistrate  has  reason  to  believe  that  any  person  brought 
before  him  is  not  an  European  British  subject,  the  Magistrate  shall  ask  such 
person  whether  he  is  such  a  subject  or  not. 

455.  Where  a  person  who  is  not  an  European  British  subject  is  dealt  witii 
Trial  under  this  chapter    ^^  such  under  this  chapter  and  does  not  object,  the  in* 

of  person  not  an  European  quiry,  commitment,  trial  or  sentence  (as  the  case 
British  subject.  may  be)   shall  not,  by  reason    of  such  dealing,  be 

invalid. 

456.  When  any  European  British  subject  is  unlawfully    detained  in  cus- 
Bightof  European  Brit-    ^^J  ^7  ^^7  person,  such  European  British  subject  or 

ish  subject  unlawfully  de-  a°y  person  on  his  behalf  may  apply  to  the  High 
tained  to  apply  for  order  to  Court  which  would  have  jurisdiction  over  such 
be  brought  before  High  European  British  subject  in  respect  of  any  offence 
^^"**  committed  by  him  at  the  place  where  he  is  detained, 

or  to  which  he  would  be  entitled  to  appeal  from  any  conviction  for  any  such 
offence,  for  an  order  directing  the  person  detaining  him  to  bring  him  before 
the  High  Court  to  abide  such  further  order  as  it  may  pass. 

457.  The  High  Court,  if  it  thinks  fit,  may,  before  issuing  snch  order,  inquire, 
p^^  on  affidavit  or  otherwise,  into  the  grounds  on  which  it 

^^oowoB  on  Bu      ap.    j^  applied  for,  and  grant  or  refuse  such  application  ;  or 
it  may  issue  the  order  in  the  first  instance,  and,  when 
the  person  applying  for  it  is  brought  before  it,  it  may  make  snch  farther  order 
in  the  case  as  it  thinks  fit,  after  such  inquiry  (if  any)  as  it  thinks  necessary^^Tp 


458.  The  Higli  Court  may  issue  snch   orders  throughout  the  territories 
Temtorieg     tbronglionfc     ^^*^^°  *^®  ^^^^^  ^'"^'^^  °^  '^  appellate  criminal  jurisdic- 

which  High  Court  may  *i^°»  ^^^  such  otherr  territories  as  the  Governor-General 
issue  such  orders.  in  Council  may  direct. 

459.  (1)  Unless  there  is  something  repugnant  in  the  context  all   enact- 
AppHcation  of  Acts  con-     ments   heretofore  or  hereafter  made  hy  the  Governor- 

ferring  jurisdictioD  on  Mag-  General  in  Council,  which  confer  on  Magistrates  or  on 
istrates  or  Courts  of  Ses-  the  Court  of  Session  jurisdiction  over  offences,  shall 
^^®°-  be  deemed  to  apply  to   European    British  subjects, 

although  such  persons  are  not  expressly  referred  to  therein. 

(2)  Nothing  in  this  section  shall  be  deemed  to  authorise  any  Coart  to 
exceed  the  limits  prescribed  by  this  chapter  as  to  the  amount  of  punishment 
which  it  may  inflict  on  an  European  British  subject,  or  to  confer  jurisdiction  on 
any  Magistrate  or  any  Judge  presiding  in  a  Court  of  Session,  not  being  a  Justice 
of  the  Peace. 

460.  In  every  case  triable  by  jury  or  with  the  aid  of  assessors,   in   which 

an   European    (not  being  an  European  British  subject) 
Jury  for  trial  of  Euro-     qj,  a^  American  is  the   accnsed  person,   or  one   of  the 
peans  or    mencans.  accused  persons,   not  less   than   half  the  number  of  . 

jurors  or  assessors,  shal^  if  practicable  and  if  such  European  or  American  bo 
claims,  be  Europeans  or  Americans. 

461.  Whenever  an  European  or  American  is  charged  before  the    Court  of 
Jury  when  European  or     Session   jointly   with  a   person   not   an   European   or 

American  charged  jniotly  American  and  in  compliance  with  a  clKim  made  under 
with  one  of  another  race.  Section  460  is  tried  by  a  jury,  or  with  the  aid  of  a  set 
of  assessors,  of  which  at  least  one-half  consists  of  Europeans  and  Americans, 
the  latter  person   shall,  if  he  so  claims,  be  tried  separately. 

462.  (1)  When  a  trial  is  to  be  held  before  the  Court  of  Session  in  whicli 
SummoniDg     and     em-     the  accused  person,  or  one  of  the  accused  persons,  is 

panelling  jurors  under  Sec-  entitled  to  be  tried  by  a  jury  constituted  under  the 
tion  450,  451,  or  460.  provisions  of  Section  450  or  Section  460,  or  before   the 

Court  of  a  District  Magistrate  or  Sessions  Judge  proceeding  under 
Section  451,  the  Court  shall,  three  days  at  least  before  the  day  fixed 
for  holding  such  trial,  cause  to  be  summoned,  in  the  manner  hereinbefore  pre- 
scribed, as  many  Enropean  and  American  jurors  as  are  required  for  the  trial. 

(2)  The  Court  shall  also,  at  the  same  time,  in  like  manner,  cause  to  be 
summoned  the  same  number  of  other  persons  named  in  the  revised  list,  unless 
such  number  of  such  other  persons  has  been  already  summoned  for  trials  by 
jury  at  that  Session. 

(3)  From  the  whole  number  of  persons  returned  the  jurors  who  are  to 
constitute  the  jury  shall  be  chosen  by  lot  in  the  manner  prescribed  in 
Section  276,  until  a  jury  containing  the  proper  number  of  Europeans  or 
Americansi  or  a  number  approaching  thereto  as  nearly  as  practicable,  has  been 
obtained : 

Provided  that,  in  any  case  in  which  the  proper  number  of  Europeans  and 
Americans  cannot  otherwise  be  obtained,  the  Court  may,  in  its  discretion,  for 
the  purpose  of  constituting  the  jury,  summon  any  person  excluded  from  the  list 
on  the  ground  of  his  being  exempted  under  Section  320. 
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463.  Criminal  proceedings  against  European   British  sabjects,   Europeans 

not  being  European  British  sabjects,  and  Aniericans, 
ce^^""^ ''^we''*^ ^'"°"  ^®^^^®  *^®  ^^°^*^  ^^  Session  and  High  Coart,  shall, 
iSnu^ect^etc.^^^^'^     except  as  otherwise  expressly   provided,   be  condacted 

according  to  the  provisions  of  this  Code. 

CHAPTER  XXXIV. 
Lunatics. 

464.  (1)     When  a  Magistrate  holding  an  inquiry  or  a  trial  has  reason  to  bc- 
Prooed       '  f  lieve  that  the  accused  is  of  unsound   mind   and  conse- 

cuaed  being  lunatic?  °  *^  quently  incapable  of  making  his  defence,  the  Magis- 
trate shall  inqnire  into  the  fact  of  such  unsoundness, 
and  shall  cause  such  person  to  be  examined  by  the  Civil  Surgeon  of  the  district 
or  such  other  medical  officer  as  the  Local  Government  directs,  and  thereupon 
shall  examine  such  Surgeon  or  other  officer  as  a  witness,  and  shall  reduce  the 
examination  to  writing. 

(2)  If  such  Magistrate  is  of  opinion  that  the  accused  is  of  unsound  mind 
and  consequently  incapable  of  making  his  defence,  he  shall  postpone  further 
proceedings  in  the  case. 

465.  (1)    If  any  person  committed  for  trial  before  a  Court  of  Session  or 
Procedare  in  case  of  per-     ^   ^^1?^   Court   appears  to  the   Court   at   his  trial  to 

son  committed  before  be  of  unsound  mind  and  consequently  incapable  of 
Court  of  Session  or  High  making  his  defence,  the  jury,  or  the  Court  with  tho 
Court  being  lunatic.  ^  ^id  of  assessors,  shall,  in  the  first  instance,  try  the  fact 

of  such  unsoundness  anu  incapacity,  and,  if  satisfied  of  the  fact,  shall  pass 
judgment  accordingly,  and  thereupon  the  trial  shall  be  postponed. 

(2)  The  trial  of  the  fact  of  the  unsoundness  of  mind  and  incapacity  of  tho 
accused  shall  be  deemed  to  be  part  of  his  trial  before  the  Court. 

466.  (1)     Whenever  an  accused  person  is  found  to  be  of  unsound  mind  and 

«  ,  .  ,       ..         J      incapable  of   making  his   defence,   the  Magfistrate  or 

Release  of  lunatic  pend-     n       l        xl  i.      t  xl  •  °-         i.» 

ing  investigation  or  trial.  Court,  as  the  ca«e  may  be,  if  the  case  is  one  m  which 
bail  may  be  taken,  may  release  him  on  sufficient  security 
being  given  that  he  shall  be  properly  taken  care  of,  and  shall  be  prevented  from 
doing  injury  to  himself  or  to  any  other  person,  and  for  his  appearance  when 
required  before  the  Magistrate  or  Court,  or  such  officer  as  the  Magistrate  or 
Court  appoints  in  this  behalf. 

(2)    If  the  case  is  one  in  which  bail  may  not  be  taken,  or  if  sufficient  security 

Custod   of  lunate  ^®  ^^^  gi^®°>  *^®  Magistrate  or  Court  shall  report  the 

'  case  to  the  Local  Government,  remanding  the  accused 

to  custody  pending  orders,  and  the  Local  Government  may  order  the  accused  to 

be  confined  in  a  lunatic  asylum,  jail  or  other  suitable  place  of  safe  custody,  and 

the  Magistrate  or  Court  shall  give  effect  to  such  order. 

467.  (J )     Whenever  an  inquiry  or  a  trial  is  postponed  under  Section  464  or 
^           .         f  •      •        Section  465,  the  Magistrate  or  Court,  as  the  case  may 

or  tSS™^  ^^°   ^    inquiry    ^^^  ^^^   ^^  ^^^  ^^^^  resume  the  inquiry  or  trial,  and 
require  the  accused  to  appear  or  be  brought  before 
such  Magistrate  or  Court. 

(2)  When  the  accused  has  been  released  under  Section  466,  and  the  sureties 
for  his  appearance  produce  him  to  the  officer  whom,  the  Magistrate  or  Court 
appoints  in  this  behalf,  the  certificate  of  such  officer  that  the  accused  is  capable 
of  making  his  defence  shall  be  receivable  in  evidence. 
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468.  (1)     If,  when  the  accused   appears,  or  is   again  brought  before  the 
Procedure  on  aoctiaed  ap-     Magistrateor  the  Court,  as  the  case   may  he,  the  Magis- 

pearing  before  Magistrate  *rate  or  Court  considers  him  capable  of  making  his 
or  Court.  '  defence,  the  inquiry  or  trial  shall  proceed. 

(2)  If  the  Magistrate  or  Court  considers  the  accused  person  to  be  still  in- 
capable of  making  his  defence,  the  Magistrate  or  Court  shall  again  act  according 
to  the  provisions  of  Section  464  or  Ssection  465,  as  the  case  may  be. 

469.  When  the  accused  appears  to  be  of  sound  mind  at  the  time  of  inquiyr 
Wh     a/vnifiAd  t      ^^'  trial,    and   the   Magistrate    is   satisfied   from   the 

have  been  insane?^^^^  ^  evidence  given  before  himthat  there  is  reason  to  believe 
that  the  accused  committed  an  act  which,  if  he  had 
been  of  sound  mind,  would  have  been  an  ofEence,  and  that  he  wan,  at  the  time 
when  the  act  was  committed,  by  reason  of  unsoundness  of  mind,  incapable  of 
knowing  the  nature  of  the  act,  or  that  it  was  wrong  or  contrary  to  law,  the 
Magistrate  shall  proceed  with  the  case,  and,  if  the  accused  ought  to  be  com- 
mitted to  the  Court  of  Session  or  High  Court,  send  him  for  trial  before  the 
Court  of  Session  or  High  Court,  as  the  case  may  be. 

470.  Whenever  any  person  is  acquitted  upon  the  gi-ound  that,  at  the  time 

at  which  he  is  alleged  to  have  committed  an  offence, 
ua  gr^d"of  luna^^*"  ^^   ^*®'   ^3^  reason  of  unsoundness  of  mind,  incapable 

of  knowing  the  nature  of  the  act  alleged  as  constituting 
the  offence,  or  that  it  was  wrong  or  contrary  to  law,  the  iinding  shall  state 
speciiically  whether  he  committed  the  act  or  not. 

471.  (I)    Whenever  such  judgment  states  that  the  accused  person  com - 

.      -  ,      raitted  the  act  alleged  the  Magistrate  or   Court   before 

gro3'to"S"S?n"'^e  ^vhom  or  which  the  trial  haa  been  held  shall,  if  such 
castody.  ^^^  would,  but  for   the   incapacity  found,  have  consti- 

tuted an  offence,  oi*der  such  person  to  be  kept  in  safe 
custody  in  such  place  and  manner  as  the  Magistrate  or  Court  thinks  fit,  and 
shall  report  the  case  for  the  orders  of  the  Local  Government. 

(2)  The  Local  Government  may  order  such  person  to  be  confined  in  a 
lunatic  asylum,  jail,  or  other  suitable  place  of  safe  custody. 

(3)  The  Governor  General  in  Council  may,   by  general  or  special   order. 
Power  of  Governor  Gene-     direct   that  any   person    whom  the  Local  Government 

ral  in  Council  to  order  cri-  has  ordered  under  this   Chapter  to   be  conhnod  in  a 

minal  lunatics  confiued  by  lunatic   asylum,   jail   or  other  place  of  safe  custody, 

order  of  Local  Government  shall  be  removed  fix)m  the  place  where  ho   is  confined, 

to   bo  removed  from  one  to   any  lunatic   asylum,   jail  or  other   place   of    safe 

provmco  to  another.  ^^^^^  •  ^  ^^.^.^j^  f  ^^.^ 

(4)  The  Local  Government  may  empower  the  oflicor  in  charge  of  the  jail 
Power  of  Local  Govern-     i^  which  a  person  is  confined  under  the   provisions  of 

menb  to  relievo  Inspector  Section  466  or  this  Section,  to  discharge  all  or  any  of 
General  of  certain  f unc-  the  functions  of  the  Inspector  General  of  Prisons  under 
'i®^-  Section  47:5,  Section  473,  or  Section  474. 

472.  When  any  person  is  confined  under  the  provisions  of  Section  466  or 
Lunatic  prisoners  to  bo     Section  47 J,  the  Inspector  General  of  Prisons,  if  such 

visited  by  Inspector  Gone*  person  is  confined  in  a  jail,  or  the  visitors  of  the  lunatic 
ral-  asylum,  or  any  two  of  them,  if  he  is  confined  in  a  lunatic 

asylum,  may  visit  him  in  order  to  ascertain  his  state  of  mind ;  and  he  shall  be 
visited  once  at  least  in  every  six  months  by  such  Inspector  General  or  by  two 
of  such  visitors  as  aforesaid,  and  such  Inspector  General  or  visitors  shall  make  a 
special  report  to  the  Local  Government  as  to  the  state  of  mind  of  such  i>erson. 
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47H.  If  snch  person  is  confinod  under  the  provisions  of  Section  466,  and 
Procedure  where  Innatic  snch  Inspector  General  or  visitors  shall  certify  that,  in 
prisoner  ia  reported  cap-  his  or  their  opinion,  snch  person  is  capable  of  making 
•ble  of  making  his  defence,  his  defence,  he  shall  be  taken  before  the  Magistrate 
or  Conrt,  as  thn  case  may  be,  at  snch  time  as  the  Magistrate  or  Conrt  appoints, 
and  the  Magistrate  or  Court  shall  deal  with  such  person  under  the  provisions 
of  Section  468 ;  and  the  certificate  of  such  Inspector  General  or  visitors  as 
aforesaid  shall  be  receivable  as  evidence. 

474.  (I)     If  such  person  is  confined  under  the  provisions  of  Section  466 
Procedure  where  Innatic     or  Section  471,  and  such  Inspector  General  or  \'isitor8 

contined  under  section  4t>6  shall  certify  that,  in  his  or  their  judgment,  he  may  be 
or  471  i«  declare*!  fit  to  be  discharged  without  danger  of  his  doing  injury  to 
diecbarged.  himself  or  to  any  other  person,  the  Local   Government 

may  thereupon  order  him  to  be  discharged,  or  to  be  detained  in  custody,  or  to 
be  transferred  to  a  public  lunatic  asylum  if  he  has  not  been  already  sent  to  such 
an  asylum ;  and,  in  case  it  orders  him  to  be  transferred  to  an  asylum,  may 
appoint  a  Commission,  consisting  of  a  judicial  and  two  medical  officers. 

(2)  Such  Commission  shall  make  formal  inquiry  into  the  state  of  mind  of 
sQch  person,  taking  such  evidence  as  is  necessary,  and  shall  report  to  the  Local 
fiovernment,  which  may  oi*der  his  discharge  or  detention  as  it  thinks  fit. 

475.  (I)   Whenever  any  relative  or  friend  of  any   person   confined  under 

the  provisions  of  Section   466  or  Section  471   desires 
Delivery    of  lunatic    to    ^j^j^^,  j^^  g^all  be  delivered  over  to  his  care  and  custody, 
careo  ro  a  ive.  the  Local  Government,  upon    the   application   of  such 

relative  or  friend,  and  on  his  giving  security  to  the  satisfaction  of  such 
Government  that  the  person  delivered  shall  be  piK)perly  taken  care  of  and  shall 
be  prevented  from  doing  injury  to  himself  or  to  any  other  person,  may  order 
such  person  to  be  delivered  to  such  relative  or  friend. 

(2)  Whenever  snch  person  is  so  delivered,  it  shall  be  upon  condition  that 
he  shall  be  produced  for  the  inspection  of  such  officer  and  at  such  times  as  the 
Local  Government  directs. 

(3)  The  provisions  of  Sections  472  and  474  shall,  mutatis  mtUandii,  apply 
to  persons  delivered  under  the  provisions  of  this  section  ;  and  the  certificate  of 
the  inspecting  officer  appointed  under  this  section  shall  be  receivable  as 
evidence. 


CHAPTER  XXXV. 

Prockbdings  in  case  op  certain  Okfbnces  afkecting  the  administration 

op  justicr. 

476.     (I)    When  any  Civil,  Criminal  or  Revenue  Court  is  of  opinion  that 
there  is  ground  for  inquiring  into  any  offence  referred 
Procedore  in  cases  men-     to  in  Section  195,  and  committed  before  it  or  brought 
tioned  in  Section  195  j       ••         .♦       •     ii  <•       .     «•   •   i  j- 

under  its  notice  in  the  course  of  a  judicial  proceedings 

snch  Court,  after  making  any  preliminary  inquiry  that  may  be  necessary,  may 
send  the  case  for  inquiry  or  trial  to  the  nearest  Magistrate  of  the  first  class  and 
may  send  the  accused  in  custody,  or  take  sufficient  security  for  his  appearance, 
before  snch  Magistrate ;  and  may  bind  over  any  person  to  appear  and  give 
evidence  on  such  inquiry  or  trial. 

(2)     Such  Magistrate  shall  thereupon  proceed  according  to  law  and  as  if 
apon  complaint  made  and  recorded  under  Section  200,  and  may,  if  he  i^  anthoriied 
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nnder  Section  192  to  transfer  cases,  transfer  the  inquiry  or  trial  to  some 
other  competent  Magistrate. 

477.  (1)     Subject  to  the  provisions  of  Section  444,  a  Court  of  Sessio^ 
Power  of  Court  of  Ses-    ^ay  charge  a  person  for  any  offence  referred  to   i^* 

Bion  as  to  sncb  offences  Section  195  and  committed  before  it,  or  broagh^ 
committed  before  itself.  under  its  notice  in  the  course  of  a  judicial  proceeding, 
and  may  commit,  or  admit  to  bail  and  try,  such  person  upon  its  own  charge. 

(2)  Such  Court  may  direct  the  Magistrate  to  cause  the  attendance  of  any 
witnesses  for  the  purposes  of  the  trial. 

478.  (1)     When  any  such  offence  is  committed  before  any  Civil  or  Revenue 

..      JR.     Court,  or  brought  under  the   notice  of  any   Civil  or 
Power  o      m   ^^     J*     Revenue   Court  in  the  course  of  a  judicial  proceedinfir, 
venue  Courts  to    compiew  ,    , ,  •    x  •  vi  i      •     i     tT      xi_      n  •   i     /-i      ^* 

inqoiry  and  commit  to  and  the  case  IS  triable  exclusively  by  the  High  Court 
High  Court  or  Court  of  or  Coort  of  Session,  or  such  Civil  or  Revenue  Court 
Session.  thinks  that  it  ought  to  be  tried  by  the  High  Court  or 

Court  of  Session,  such  Civil  or  Revenue  Court  may,  instead  of  sending  the 
case  under  Section  476  to  a  Magistrate  for  inquiry,  itself  complete  the  inquiry, 
and  commit  or  bold  to  bail  the  accused  person  to  take  his  trial  before  the 
H  igh  Court  or  Court  of  Session,  as  the  case  may  be. 

(2)  For  the  purposes  of  an  inquiry  under  this  section  the  Civil  or 
Revenue  Court  may,  subject  to  the  provisions  of  Section  443,  exercise  all  the 
powers  of  a  Magistrate  ;  and  its  proceedings  in  such  inquiry  shall  be  conducted 
as  nearly  as  may  be  in  accordance  with  the  provisions  of  Chapter  XVI II,  and 
shall  be  deemed  to  have  been   hold  by  a  Magistrate. 

479.  TV  hen  any    such  commitment  is  made  by  a  Civil  or  Hevenne  Court,  the 
Procedure    of    Civil    or     Court  shall   send  the  charge  with  the  order  of  commit- 

Bevenae  Court  in  such  ment  and  the  record  of  the  case  to  the  Presidency  Magis- 
cases.  trate,  District  Magistrate  or  other  Magistrate  authorised 

to  commit  for  trial,  and  such  Magistrate  shall  bring  the  case  before  the  High 
Court  or  Court  of  Session,  as  the  ca«e  may  be,  together  with  the  witnesses 
for  the    prosecution   and  defence. 

480.  (1)     When  any  such  offence  as  is  described  in  Section  175,  Section  178, 

Section  179,  Section  180  or  Section  228  of  the  Indian  Penal 
Procedure    in     cerfcain      Code,  XLVof  1860,  is  committed  in  the  view  or  presence 
cases  of  contempt.  ^,£  ^^j  cj^l^  Criminal  or  Revenue  Coort,  the  Court  may 

cause  the  offender,  whether  he  is  an  European  British  subject  or  not,  to  be 
detained  in  custody  ;  ar.d  at  any  time  before  the  rising  of  the  Conrt  on  the  same 
day  may,  if  it  thinks  fit,  take  cogi.izaDce  of  the  offence  and  sentence  the  offender 
to  fine  not  exceeding  two  hundred  rupees,  and,  in  defanlt  of  payment  to  nimple 
imprisonment  for  a  term  which  may  extend  to  one  month,  unless  such  fine  be 
sooner  paid. 

(2)  Nothing  in  Section  443  or  Section  444  shall  be  deemed  to  apply  to 
proceedings   under  this   section. 

481.  (1)     In  every   snch  case  the  Court  shall  record  the  facts  constitating 

the     offence,  with  the  statement  (if  any)   made  by  the 
Eecord  in  such  cases.  offender,   as   well  as   the  finding  and  sentence. 

(2)  If  the  offence  is  under  Section  228  of  the  Indian  Penal  Code,  XLV  of 
1860,  the  record  shall  show  the  natnre  and  stage  of  the  judicial  proceeding  iil 
^hich  the  Court  interrupted  or  insulted  was  aitting,  and  the  nature  of  the 
interruption  or  insult. 
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482.     (I)    If  the  Gonrt  in  any  case  considers  that  a  person  accused  of  any  of 
Prooedure  where  Court    ^^^  offences  referred  to  in  Section   480  and  committed 
oonaiders  that  case  should     in  its  view  or  presence  shonld  be  imprisoned   otherwise 
not  be  dealt   with  under     than  in  default  of  payment  of  fine,  or  that  a  fine  exceed- 
8eotioo480.  ing  ^^q    hundred    rupees  should   be     imposed   upon 

him,  or  such  Court  is  for  any  other  reason  «of  opinion  that  the  case  should  not 
be  disposed  of  under  Section  480,  such  Court,  after  recording  the  facts  constitot- 
ing  the  offence  and  the  statement  of  the  accused  as  hereinbefore  provided  may 
forward  the  case  to  a  Magistrate  having  jarisdiction  to  try  the  same,  and  may 
requii*e  security  to  be  given  for  the  appearance  of  such  accased  person  before 
such  Magistrate,  or,  if  sufficient  security  is  not  given,  shall  forwai*d  such  person 
in   custody  to  such  Magistrate. 

(2)  The  Magistrate  to  whom  any  case  is  forwarded  under  this  soeiion, 
shall  pit)ceed  to  hear  the  complaint  against  the  accused  person  in  manner  here- 
inbefore provided. 

483.  When  the  Local  Government  so  directs,  any  Registrar  or  any   Sub- 
When  Registrar  or  Sub-     Registrar    appointed  under  the   Indian    Registration 

B«gistrar  to  be  deemed  a     Act,  III  of  1877,  shall   eqdeemed  to  be  a  Civil  Court 
Civil  Court  within  Sections     within  the  meaning  of  Sections  480  and  482. 
480  and  482. 

484.  When  any  Court  has   under   Section   480  adjudged    an   offender* to 

punishment  for  refusing  or  omitting  to  do  anything 
Discharge  of  offender  on     which  he  was  lawfully  required  to  do  or  for  any  inten- 
submissiou  or  apology.  tional  insult  or  interruption,   the   Court  may,   in   its 

discretion,  discharge  the  offender  or  remit  the  punishment  on  his  submission  to 
the  order  or  requisition  of  such  Court  or  on  apology  being  made  to  its  satisfac- 
tion. 

485.  If  any  witness  or  person  called  to  produce  a  document  or  thing  before 
Imprisonment    or  com-     ^  Criminal  Court  refuses  to  answer   such  questions  as 

mittal  of  person  refusing  are  put  to  him  or  to  produce  any  document  or  thing 
to  answer  or  produce  docu-  in  his  possession  or  power  which  the  Court  requires 
^^"t.  bim    to    produce,  and  does   not  offer  any  reasonable 

excuse  for  such  refusal,  such  Court  may,  for  reasons  to  be  recorded  in 
wnting,  sentence  him  to  simple  imprisonment,  or  by  warrant  under  the 
hand  of  the  presiding  Magistrate  or  Judge  commit  him  to  the  castody  of  an 
officer  of  the  Court,  for  any  term  not  exceeding  seven  days,  unless  in  the 
meantime  such  person  consents  to  be  examined  and  to  answer,  or  to  prodnoe  the 
document  or  thing.  In  the  event  of  his  persisting  in  his  refusal,  he  may  be 
dealt  with  according  to  the  provisions  of  Section  480  or  Section  482,  and,  in  the 
cjwe  of  a  Court  established  by  Royal  Charter,  shall  be  deemed  guilty  of  a 
contempt. 

486     (1)  Any    person    sentenced     by  any  Court  under  Section     480  or 
Section  485  may,  notwithstanding  anything  hereinbefore 
Appeals  from  convictions     contained,  aopeal    to   the    Coart   to  which   deci-eos  or 
m  contempt-cases.  ^^^^  ^^^  .^  ^^^^  ^^^^^  ^^^  ordinarily  appealable. 

(2)  The  provisions  of  Chapter  XXXI  shall,  so  far  as  they  are  applicable, 
apply  to  appeals  under  this  section,  and  the  Appellate  Court  may  alter  or 
reverse  the  finding,  or  reduce  or  reverse  the  sentence  appealed   against.    . 

(8)  An  appeal  from  such  conviction  by  a  Conrt  of  Small  Caakes  in  a 
presidency-town  shall  lie  to  the  High  Conrt,  and 

an  appeal  from  such  conviction  by  any  other  Court  of  Small  Causes  shall  lie 
to  the  Court  of  Session  for  the  sessions  division  within  which  such  Court 
is  situate. 

Digitized  by  VaOOQ IC 


(4)  An  appeal  from  such  conviction  by  any  officer  as  Registrar  or  Sub- 
Registrar  appointed  as  aforesaid  may,  when  such  officer  is  also  Judge  of  a 
Civil  Court,  be  made  to  the  Court  to  which  it  would,  under  the  preceding  por- 
tion of  this  section,  he  made  if  such  conviction  were  a  decree  by  such  officer 
in  his  capacity  as  such  Judge,  and  in  other  cases  may  be  made  to  the  District 
Judge,  or,  in  the  presidency- towns,  to  the  High  Court. 

487.  (1)  Except  as  provided  in  Sections  477,  480  and  485,  no  Judge  of  a 
Certain  Judges  and  Ma-  Criminal  Court  or  Magistrate,  other  than  a  Judge  of 
giBtrateanot  to  try  offences  a*  Hiffh  Court  and  the  Recorder  of  Rangoon,  shall  try 
referred  to  in  Section  195  any  person  for  any  offence  referred  to  in  Section  19t"j, 
when  committed  before  when  such  offence  is  committed  before  himself  or  in 
themselves.  contempt   of    his    authority,    or  is    brought   under  his 

notice  as  such  Judge  or  Magistrate  in  the  course  of  a  judicial  proceeding. 

(2)  Nothing  in  Section  476  or  Section  48§  shall  prevent  a  Magistrate 
empowered  to  commit  to  the  Court  of  Session  or  High  Court  from  himself 
committing  any  case  to  such  Court. 


CHART KR  XXXVI. 

Op  ttik  Maintenance  of  Wives  and  Cnir.nRKN. 

488.     (1)  If  any  person  having  sufficient  means  neglects  or  refuses  to  main- 
Order  of  maintenance  of     ^*^°    ^^^   ^^^^®   or  his   legitimate   or   illegitimate  child 
wives  and  children.  unable  to   maintain  itself,   the   District  Magistrate,  a 

Presidency  Magistrate,  a  Subdi visional  Magistrate  or 
a  Magistrate  of  the  first  class  may,  upon  proof  of  such  neglect  or  ref nsal,  order 
such  person  to  make  a  monthly  allowance  for  the  maintenance  of  his  wife  or 
such  child,  at  such  monthly  rate,  not  exceeding  fifty  rupees  in  the  whole,  aa 
such  Magistrate  thinks  fit,  and  to  pay  the  same  to  such  person  as  the  Magis- 
trate from  time  to  time  directs. 

(2)  Such  allowance  shall  be  payable  from  the  date  of  the  order,  or  if  so 
ordered  from  the  date  of  the  application  for  maintenance. 

(3)  If  any  person  so  ordered   wilfully  neglects   to  comply  with  the  order. 
Enforcement  of  order.        ^^J   «"?^    Magistrate   may,   for   every   breach  of   the 

order,  is.sue  a  warrant  for  levying  the  amount  due  m 
manner  hereinbefore  provided  for  levying  fines,  and  may  sentence  such  person, 
for  the  whole  or  any  part  of  each  month's  allowance  remaining  unpaid  after 
the  execution  of  the  warrant,  to  imprisonment  for  a  temi  which  may  extend  to 
one  month  or  until  payment  if  sooner  made  : 

Provided  that,  if  such  person  offers  to  maintain  his  wife  on  condition  of  her 
living  with  him,  and  she  refuses  to  live  with  him,  such  Magistrate  may  con- 
sider any  grounds  of  refusal  stated  by  her,  and  may  make  an  order 
under  this  section  notwithstanding  such  offer,  if  he  is  satisfied  that  there  ia 
just  ground  for  so  doing. 

(4)  ^o  wife  shall  be  entitled  to  receive  an  allowance  from  her  husband 
under  this  section  if  she  is  living  in  adultery,  or  if,  without  any  sufficient 
reason,  she  refuses  to  live  with  her  husband,  or  if  they  are  living  separately  by 
mutual  consent. 

(5)  On  proof  that  any  wife  in  whose  favour  an  order  has  been  made 
under  this  section  is  living  in  adultery,  or  that  without  sufficient  reason  she 
refuses  to  live  with  her  husband,  or  that  they  are  living  separately  by  mutnal 
oonsent,  the  Magistrate  shall  cancel  the  order. 
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(6)  All  evidence  under  this  Chapter  shall  be  taken  in  the  presence  of  the 
husband  or  father,  as  the  case  may  be,  or,  when  his  personal  attendance  is 
dispenned  with,  in  the  presence  of  his  pleader,  and  shall  be  recorded  in  the 
mauuer  prescribed  in  the  case  of  summons-cases  : 

Pi*ovided  that,  if  the  Magistrate  is  satisfied  tliat  ho  is  wilfully  avoiding 
service,  or  wilfully  neglects  to  attend  the  Court,  the  Magistrate  may  proceed 
to  hear  and  determine  the  case  ex-parte.  Any  order  so  made  may  be  set 
aside  for  good  cause  shown,  on  application  made  within  three  months  from  the 
date  thereof. 

(7)  The  accused  may  tender  himself  as  a  witness,  and  in  such  case  shall 
be  examined  as  such. 

(8)  The  Court  in  dealing  with  applications  under  this  section  shall  have 
power  to  make  such  order  as  to  costs  as  may  be  just. 

(9)  The  accused  may  be  proceeded  against  in  any  district  where  he 
resides  or  is  or  where  he  last  resided  with  his  wife,  or,  as  the  case  may  be,  the 
mother  of  the  illegitimate  child. 

489.  On  proof  of  a  change  in  the  circumstances  of  any  person  receiving 
Alteration  in  allowance.      «"der  Section   488  a   monthly  allowance    or  ordered 

nnder  the  same  section  to  pay  a  monthly  allowance 
to  his  wife  or  child,  the  Magistrate  may  make  such  alteration  in  the  allowance 
Hs  he  thinks  fit :  Provided  that,  if  he  increases  the  allowance,  the  monthly  rate 
of  fifty  rupees  in  the  whole  be  not  exceeded. 

490.  A    copy  of   the  order  of  maintenance  shall    bo  given   without  pay- 

, ,  .  *       .         ment  to  the   person  in  whose  favour  it  is   made,  or  to 

bnforcement    of   order       ,  .        ,       ,.        **  x    j.i_  j.        t.        xu       n 

of  maintenance.  ^"8  gtiardian,  if  any,  or  to  the  person  to  whom  the  allow- 

ance  is  to  be  paid  ;  and  such   order  may  be  enforced  by 

any  Magistrate  in  any  place  where   the  person   against  whom  it  is  made  may 

be,  on  such   Magistrate  being  satis5ed  as  to  the  identity  of  the  parties  and  the 

non-payment  of  the  allowance  due. 

CHAPTlitt  XXXVII. 

DiliECTIUNS  OF  THE  NaTUBE  OF  A  HABEAS   COEPUS. 

.  .  491.     (1)     Any  of  the  Hij^h  Couits  of  Judicature 

tiouroTtbc   J^ure   oTa    at  Fort  William,  Madras  and   Bombay  may,  whenever 
iMbeat  corpu».  it  thinks  fit,  direct — 

(tt)  that  a  person  within  the  limits  of  its  ordinary  original  civil  jurisdic- 
tion be  brought  up  before  tlio  Court  to  be  dealt  with  accord- 
ing to  law  ; 

(b)  that  a  person  illegally  or    improperly  detained  in  public  or  private 

custody  within  such  limits  be  set  at  libeHy  ; 

(c)  that  a  prisoner  detained  in  any  jail  situate  within  [such  limits  le 

brought  before  the  Court  to  be  there  examined  as  a  wit- 
ness in  any  matter  pending  or  to  be  inquired  into  in  such 
Court ; 

(d)  that  a  prisoner  detained  as   aforesaid  be   brought  before  a   Court- 

martial  or  any  Commissioners  acting  under  the  authority  of  any 
commission  from  the  Governor  General  in  Council  for  trial,  or  to 
be  examined  touching  any  matter  pending  before  such  Court- 
martial  or  Commissioners,  respectively  ; 
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(«)  that  a  prisoner  within  each  limits  bo   removed  from  one  custody  to 
another  for  the  purpose  of  trial  ;  and 

(/)  that  the  body  of  a  defendant  within  such  limits  be  bronght  in  on  the 
SherifE's  return  of  cBpi  corpus  to  a  writ  of  attachment. 

(2)  Each  of  the  said  High  Courts  may,  from  time  to  time,  frame  rules  to 
regulate  the  procedure  in  cases  under  this  section. 

(3)  Nothing  in  this  section  applies  to  pereons  detained  under  the  Bengal 
State  Prisonei*s  Elegulati  on,  III  of  1818,  Madras  Regulation,  II of  1819,  or  Bombay 
Regulation,  XXV  of  1827,  or  the  State  Prisoners  Act,  XXXI V  of  1850,  or 
the  State  Prisoners  Act,  III  of  1858. 


PART  IX.— SUPPLEMENTARY  PROVISIONS. 

CHAPTER  XXXVIII. 
Of  thb  Public  Prosecutor. 

492.  (1)     The  Governor  General  in  Council  or  the   Local  Government 

may    appoint,    generally,  or  in  any  case,  or  for  any 
Power       to       appoint    gpecjfi^  class  of  cases,  in  any  local  area,  one  or  more 
Pubho  P«>8ecator8.  ^^^^^  ^  ^^  ^^j^^  p^^^j.^  Prosecutors. 

(2)  In  any  case  committed  for  trial  to  the  Court  of  Session,  the  District 
Magistrate,  or,  subject  to  the  control  of  the  District  Magistrate,  the  Subdivi- 
sional  Magistrate,  may  in  the  absence  of  the  Public  Prosecutor,  or  -where  no 
Public  Prosecutor  has  been  appointed,  appoint  any  other  person,  not  being  an 
officer  of  police  below  the  rank  of  Assistant  District  Superintendent,  to  bo 
Public  Prosecutor  for  the  purpose  of  such  case. 

493.  The  Public  Prosecutor  may  appear  and   plead  without  any  written 
Public   ProBeootor  may     authority  before  any  Court  in  which  any  case  of  which 

plead  in  aU  Conrta  in  cases  he  has  charge  is  nnder  inquiry,  trial  or  appeal ;  and,  if 
under  his  charge.  Pleaders  any  private  person  instructs  a  pleader  to  prosecute  iu 
privately  ioetrncted  to  be  auy  Court  any  person  in  any  such  case,  the  Public 
under  his  direction.  Prosecutor   shall    conduct   the   prosecution,    and  the 

pleader  so  instructed  shall  act  therein  under  his  directions. 

494.  Any  Public  Prosecutor  appointed  by  the  Governor  General  in  Coun- 

cil or  the  Local  Government  may,  with  the  consent  of 

^^^^utioiT  *^®  ^^^^'  ^^  ^^^^  ^"®^  ^y  i^^y  ^^^^^  ^^^  return  of 

^^  ^        u  1    .  ^j^^  verdict,  and  in  other  cases  before  the  judgment 

is  pronounced,  withdraw  from  the  prosecution  of  any  person ;  and  upon  such 

withdrawal— 

(a)     if  it  is  made  before  a  charge  has  been  framed,  the  accused  shall  be 
discharged ; 

(6)     if  it  is  made  after  a  charge  has  been  framed,  or  when   nnder  this 
Code  no  charge  is  required,  he  shall  be  acquitted. 

495.  (1)     Any  Magistrate  inquiring  into  or  trying  any  case  may  permit 
-,      .    .        .  ,    ^    the  prosecution  to  be  conducted  by  any  person  other 

prSl^tSr  ^  ^"^^"^^  than  an  officer  of  police  below  a  nik  to  be  prescribed 
by  the  Local  Government  in  this  behalf  with  the  pre- 
vious sanction  of  the  Governoi  General  in  Council,  but  no  person,  other  than  the 
Advocate  General,  Standing  Counsel,  Government  Solicitor,  Public  Prose- 
cutor or  other  officer  generally  or  specially  empowered  by  the  Local  Governmunt 
in  this  behalf  shall  be  entitled  to  do  so  without  such  permission. 
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(3)  Any  snch  Qfficer  shall  have  the  like  power  of  withdrawing  from  the 
profiecation  as  is  provided  by  section  494,  and  the  provisions  of  that  section 
shall  apply  to  any  withdrawal  by  snch  officer. 

(3)  Any  person  conducting  the  prosecution  may  do  80  personally  or  by 
a  pleader. 

(4)  An  officer  of  police  shall  not  be  permitted  to  conduct  the  prosecution 
if  he  has  taken  any  part  in  the  investigation  into  the  offence  with  respect  to 
which  the  accused  is  being  prosecnted. 


CHAPTER  XXXIX. 
Op  Bail. 

496.  When  any  person   other  than  a  person   accused  of  a  non-bailable 

offence  is  arrested  or  detained  without  warrant  by 
be  UJcen  *^  ^^*^  ^^     *^   officer  in  charge  of  a  police-station,  or  appears  or  is 

brought  before  a  Court,  and  is  prepared  at  any  time 
while  in  the  custody  of  such  officer  or  at  any  stage  of  the  proceedings  before 
snch  Court  to  give  bail,  such  person  shall  be  released  on  bail : 

Provided  that  such  officer  or  ('ourt,  d  he  or  it  thinks  fit,  may,  instead  of 
taking  bail  from  such  person,  discharge  him  on  his  executing  a  bond  without 
sureties  for  his  appearance  as  hereinafter  provided. 

497.  (I)     When  any  person  accused  of  any  non-bailable  offence  is  arrested 
When     bail    may      be    or  detained   without  warrant  by  an  officer  in  charge  df 

taken   in  case  of  non-bail-     a    police-station,  or   appenrs  or   is    brought   befoi*e   a 
able  offenoe.  Court,  he  may  be  released  on  bail,  but  he  shall  not  be 

so  released  if  there  appear  reasonably  grounds  for  believing  that  he  has  been 
guilty  of  the  offence  of  which  he  is  accused. 

(2)  If  it  appears  to  such  officer  or  Court  at  any  stage  of  the  investigation, 
inquiry  or  trial,  as  the  case  may  be,  that  there  are  not  reasonable  grounds  for 
believing  that  the  accused  has  committed  such  offence,  bat  that  there  are 
sufficient  grounds  for  further  inquiry  into  his  guilt,  the  accused  shall,  pending 
such  inquiry,  be  released  on  bail,  or,  at  the*  discretion  of  such  officer  or  Court, 
on  the  execution  by  him  of  a  bond  withont  snreties  for  his  appearance  as 
hereinafter  provided. 

(3)  Any  Court  may,  at  any  subsequent  stage  of  any  proceeding  under  this 
Code,  cause  any  pei-son  who  has  boen  rplr».iaod  nnder  this  section  to  be  arrest<«id 
and  may  commit  him  to  custody. 

4&S^    The  amount  of  every  bond   executed   under  this  Chapter  shall  be 
Power  to  direct  admis-     fixed    with    due   regard   to   the   circumstances  of  the 
■ion  to  bail  or  redaction  of     case,    and  shall   not  be  excessive ;  and  the  High  Court 
baiL  or  Court  of  Session  may,    in   any  case,  whether   there 

be  an  appeal   on  conviction  or  not,  direct  that  any  person  be  admitted  to  bail, 
or  that  the  bail  required  by  a  police-officer  or  Magistrate  be  reduced. 

499.     (I)     Before  any   person  is  released  on   bail  or  released  on  his  own 
bond,  a  bond  for  such  sum  of  money  as  the  police- 

aa^i?4  ^  ^""^     ^®^®^  ^^   ^^^^'  ^®   *^®  ^^*''®  ^^^  ^®'  ^^^^^^  sufficient 

.  shall  be  executed  by  such  person,  and,  when  he  is 
released  on  bail,  by  one  or  more  sufficient  sureties  conditioned  that  snch  person 
shall  attend  at  the  time  and  place  mentioned  in  the  bond,  and  shall  continue  iio 
to  attend  until  otherwise  directed  by  the  police-officer  or  Court,  as  the  case 
may  be. 
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(2)  If  tbe  case  so  require,  the  bond  shall  also  bind  the  person  released 
on  bail  to  appear  when  called  apon  at  the  High  Court,  Court  of  Session  or 
other  Court  to  answer  the  charge. 

500.  (I)     As   soon   as   the   bond  has  been  executed,  the  person  for  whose 
Di    h        from  oustodv      appearance  it   has  been    executed   shall  be    released ; 

80  arge  y.      ^^^^  when   he    is    in  jail,    the  Court  admitting  him  to 

bail  shall  issue  an  order  of  release  to  the  officer  in  charge  of  the  jail,   and   such 
officer  on  receipt  of  the  order  shall  release  him. 

(2)  Nothing  in  this  section,  section  496  or  section  497,  shall  be  deemed  to 
require  the  release  of  any  person  liable  to  be  detained  for  some  matter  other 
than  that  in  respect  of  which  the  bond  was  executed. 

501.  If  through     mistake,    fraud    oi*   otherwise,   insufficient  sureties  have 
Power  to  order  sufficient     been  accepted,  or  if  tliey  afterwards  become  insufficient, 

bail  when  that  first  taken  the  Court  may  issue  a  warrant  of  arrest  directing  that 
is  iDBufficient.  the    person    released    on    bail    be  bi*ought  before  it  and 

may  order  him  to  find  sufficient  sureties,  and,  on  his  failing  so  to  do,  may  commit 
him  to  jail. 

502.  (1)     All   or   any  sureties   for   the   attendance  and  appearance  of  a 
Discharge  of  sureties.  person  released  on  bail  may    at  any    time    apply    to  a 

Magistrate  to  discharge  the  bond,  either  wholly  or  so 
far  as  relates  to  the  applicants. 

(2)  On  such  application  being  made,  the  Magistrate  shall  issue  his  warrant 
of  arrest  directing  that  the  person  so  released  bo  brought  before  him. 

(3)  On  the  appearance  of  such  person  pursuant  to  the  warrant,  or  on  his 
voluntary  surrender,  the  Magistrate  shall  direct  the  bond  to  be  discharged 
either  wholly  or  so  far  as  relates  to  the  applicant,  and  shall  call  upon  such 
person  to  find  other  sufficient  sureties,  and,  :f  ho  fails  to  do  so,  may  commit  him 
to  custody. 

CHAPTER  XL. 
Of  Commissions  for  the  Examination  of  Witnessks. 

503.  ( I)  Whenever,  in  the  course  of  an  enquiry,  atrialor  any  other  proceed  iufj^ 
Whon  attendance  of  wit-     under  this  Code;  it  appears  to  a  Presidency  Magistrate, 

neas  may  be  dispensed  a  District  Magistrate,  a  Court  of  Session  or  the  High 
with.  Court  that  the  examination  of  a  witness  is  necessary  for 

the  ends  of  justice,  and  that  the  attendance  of  such  witness  cannot  be  procured 
without  an  amount  of  delay,  expense  or  inconvenience  which,  under  the  circum- 
stances   of  the  case,    would  be  unreasonable,   such   Magistrate  or  Court  may 

dispense  with  such  attendance,  and  may  issue  a  com- 
pr^^^o^  trrTrderi'  f^^^^f  *"  any  District  Magistrate  or  Magistrate  of  the 

first  class,  within  the  local  limits  of  whose  jurisdiction 
such  witness  resides,  to  take  the  evidence  of  such  witness. 

(2)  When  the  witness  resides  in  the  territories  of  any  Prince  or  Chief  in 
India  in  which  there  is  an  officer  representing  the  British  Indian  Government 
the  commission  may  be  issued  to  such  officer. 

(3)  The  Magistrate  or  officer  to  whom  the  commission  is  issued,  or,  if  he 
.8  the  District  Magistrate,  he  or  such  Magistrate  of  the  first  class  as  he  appoints 
in  this  behalf,  shall  proceed  to  the  place  where  the  witness  is  or  shall  summon 
the  witness  before  him,  and  shall  take  down  his  evidence  in  the  same  manner, 
and  may  for  this  pui*pose  exercise  the  same  powers  as  in  trials  of  warrant-cases 
under  this  Code. 
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(4)  Where  the  commisBion  is  issaed  to  sach  officer  as  is  mentioned  in  snb- 
sect:on  (2),  he  may  delegate  his  powers  and  daties  under  the  commission  to  any 
officer  subordinate  to  him  whose  powers  are  not  less  than  those  of  a  Magistrate 
of  the  6rst  class  in  British  India. 

604.     (1)     If  the  witness  is   within  the  local  limits  of  the  jurisdiction  of 
Coramission   in  case  of     any  Presidency    Magistrate,   the  Magistrate  or  Court 
witnesn  being  within   pre-     issuing:   the   commission  may    direct  the    same  to  the 
Bidency-town.  said  Presidency  Magistrate,  who  thereupon  may  compel 

the  attendance  of,  and  examine,  such  witness  as  if  he  were  a  witness  in  a  case 
pending  before  himself. 

(2)  Nothing  in  this  section  shall  be  deemed  to  affect  the  power  of  the 
High  Court  to  issue  commissions  under  the  Slave  Trade  Act,  1876,  section  3 
(39  &  40  Vic,  c.  46). 

505.  The  parties  to  any  pi-oceeding  under  this  Code  in  which  a  commisRioo 
Parties     may    examine     is  issued  may  respectively  forward  any   interrogatories 

witnesses.  in  writing  whicli  the  Magistrate  or  Court  directing  the 

commission  may  think  relevant  to  the  issue,  and  the  Magistrate  or  officer  to 
whom  the  commission  is  directed  shall  examine  the  witness  upon  such  interro- 
gatories. 

(2)  Any  such  party  may  appear  before  such  Magistrate  or  officer  by 
pleader,  or,  if  not  in  custody,  in  person,  and  may  examine,  cross-examine  and 
re-examine  (as  the  case  may  be)  the  said  witness. 

506.  Whenever,   in   the   course   of  an  inquiry   or  a  trial   or  any  other 

„  -  •  «  „ :  „  1     proceed  in  er  under  this  Code  before  any  Magistrate  other 

Power  of  provincial     f  ti  °  -j  \ir      -  i     i.  r\-  i.  •  i.    -r/t      •  j.     x 

Subordinate  Magistrate  to  than  a  Presidency  Magistrate  or  District  Magistrate, 
apply  for  issue  of  commis-  it  appears  that  a  commission  ought  to  be  issued  for 
sion.  the    examination    of    a    witness    whose    evidence  is 

necessary  for  the  ends  of  justice,  and  that' the  attendance  of  such  witness  cannot 
be  procured  without  an  amount  of  delay,  expense  or  inconvenience  which 
under  the  circumstances  of  the  case  would  be  unreasonable,  such  Magistrate 
shall  apply  to  the  District  Magistrate,  stating  the  reasons  for  the  application, 
and  the  District  Magistrate  may  either  issue  a  commission  in  the  manner  herein- 
before provided  or  reject  the  application. 

507.  (1)     After  any  commission  issued  under  section  503  or  section  506 

.    .  has  been  duly  executed,  it  shall  be  returned,  together 

Rotum  of  commission.  ^.^^  ^^^  deposition  of  the  witness  examined  thereunder, 
to  the  Court  out  of  which  it  issued  ;  and  the  commission,  the  return  thereto 
and  the  deposition  shall  be  open  at  all  reasonable  times  to  inspection  of  the 
parties,  and  may,  subject  to  all  just  exceptions,  be  read  in  evidence  in  the  case 
by  either  party,  and  shall  form  part  of  the  record. 

(2)  Any  deposition  so  taken,  if  it  satisfies  the  conditions  prescribed  by 
section  1^3  of  the  Indian  Evidence  Act,  I  of  1872,  may  also  be  received  in 
evidence  at  any  subsequent  stage  of  the  case  before  another  Court. 

50S.     In   every   case   in  which  a  commission  is  issued  under  section  503,  or 
section  506,  the  inquiry,  trial  or  other  proceeding  may 
Adjournment  of  inquiry     ^^  adjourned  for  a  specified  time  reaaonably  sufficient 
^  ^"^*  for  the  execution  and  return  of  the  commission. 


CHAPTER  XLl. 

SrECiAii  Rules  of  Evidekck. 

509.     (1)     The   deposition   of   a  Civil    Surgeon   or  other  medical  witness 

taken   and   attested  by  a  Ma^strate  in  the  presence  of 

Deposition     of    medical     ^^^q  accused,  or  taken   on   commission   under   Chapter 

'^*''*®^*  XL,  may  bo  given  in  evidence  in  any  inquiir^  trial  or 


u^  trial  or 
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other  proceeding  under  this  Code,   although  the   deponent  iH   not  called  as  a 
witness. 

Powe  to  d"  ^"^^  '^^^  Court   may,   if     it    thinks   fit,   sammon 

cal  ^tness  *""''^*^"  "*^  **      and   examine  such  deponent  as  to  the  sabject-matter 
of  his  deposition. 

510.  Any  document  purporting   to   be  a  report  nnder  the  hand  of  any 
R     rfc  f  rh     -IT!!        Chemical  Examiner  or  Assistant  Chemical   Examiner 

aminar.    ^       ®"*^*  ^^'      to   Government,   upon   any   matter  or  thing  duly  sub- 
mitted to  him  for  examination  or  analysis  and  report 
iu  the  course  of  any  proceeding  under  this  Code,  may  be  used  as  evidence  in  any 
inquiry,  trial  or  other  proceeding  under  this  Code. 

511.  In   any  inquiry,  trial  or  other  proceeding  under  this  Code,  a  previous 
p     .  conviction  or  acquittal  may  be  proved,  in   addition  to 

acqSl'how^roved"    """^    any  other  mode  provided  by  any  law  for  the  time   be- 
ing in  force, — 

(a)  by  an   extract  certified   under  the   hand  of  the  officer  having  the 
custody  of  the  records  of  the  Court  in  which  such  conviction  or 
acquittal  was  had  to  be  a  copy  of  the  sentence  or  order :  or 
(6)  in  case  of  a  conviction,  either  by  a  certificate  signed  by  the  officer  io 
charge  of  the  jail  in   which  the  punishment  or  any  part  thereon 
was  inflicted,  or  by  production  of  the  warrant  of  commitment  under 
which  the  punishment  was  suffered  ; 
together  with,   in  each  of  such  cases,  evidence  as  to  the  identity  of  the 
accused  person  with  the  person  so  convicted  or  acquitted. 

512.  (1)  if  it  is  proved  that  an  accused  person  has  absconded,  and  that 
„ J    *        J  there  is  no  immediate  prospect  of  arresting  him,  the 

absence  of  aocoaed.  Court  competent  to  try  or  commit  for  tnal  such  person 

for  the  offence  complained  of  may,  in  his  absence, 
examine  the  witnesses  (if  any)  produced  on  behalf  of  the  prosecution,  and 
record  their  depositions.  Any  such  deposition  may,  on  the  arrest  of  such  per- 
son, bo  given  in  evidence  against  him  on  the  inquiry  into,  or  trial  for,  the  offenoe 
with  which  he  is  charged,  if  the  deponent  is  dead  or  incapable  of  giving  evi- 
dence or  his  attendance  cannot  be  procured  without  an  amount  of  delav,  expense 
or  incovenience  which,  under  the  circumstances  of  the  case,  would  oe  nnrea- 
sonable. 

(2)  If  it  appears  that  an  offence  punishable  with  death  or  transportation  has 
w««  -J   *      J  V        been  committed  by  some  person  or  persons  unknown, 

o«fS  unL'own  ""^  the  High  Court  may  direct  that  any  Magistrate  of  the 

first  class  shall  hold  an  inquiry  and  examine  any  wit- 
nesses who  can  give  evidence  concerning  the  offence.  Any  depositions  so  taken 
may  be  given  in  evidence  against  any  person  who  is  subsequently  accused  of 
the  offence,  if  the  deponent  is  dead  or  incapable  of  giving  evidence,  or  beyond 
the  limits  of  British  India. 


CHAPTEB  XLII. 

Provisions  as  to  Boi/ds. 

513.     When  any  pcson  is  required  by  any  Court  or  officer  to    ezecnie 

^       .^  .    ^     .    *  a  bond   with   or  without  sureties,  such  Court  or  officer 

nhtt^e  '^'''^'    °iay,  except  in  the  case  of  a  bond  for  good  behaviour. 

permit  him  to  deposit  a  sum  of  money  or  Government 

promissory  notes  to  such  amount  as  the  Court   or  officer  may  fix,  in  lien  of 

executing  such  bond.  ^-^  ^ 
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514.  (1)  Whenever  it)  is  proved  to  the  satisfaction  of  the  Court  by  which 

a  bond   under  this   Code   has   been  taken,  or  of  the 
of  b^""^    "*"  forfeiture     ^^^^^  ^j  ^  Presidency  Magistrate  or  Magistrate  of  t^ie 
first  class, 

or,  when  the  bond  is  for  appearance  before  a  Court,  to  the  satisfaction  of 
such  Court, 

that  such  bond  has  been  forfeited,  the  Court  shall  record  the  grounds  of 
such  proof,  and  may  call  upon  any  person  bound  by  such  bond  to  pay  the 
penalty  thereof,  or  to  show  cause  why  it  should  not  be  paid. 

(2)  If  sufficient  cause  is  not  shown  and  the  penalty  is  not  paid,  the  Court 
may  proceed  to  recover  the  same  by  issuing  a  vv arrant  for  the  attachment  and  sale 
of  the  moveable  property  belonging  to  such  person  or  his  estate  if  he  be  dead. 

(3)  Such  warrant  may  be  executed  within  the  local  limits  of  the  jurisdic- 
tion of  the  Court  which  issued  it ;  and  it  shall  authorise  the  distress  and  sale 
of  any  moveable  property  belonging  to  such  person  without  such  limits,  when 
endorsed  by  the  District  Magistrate  or  Chief  Presidency  Magistrate  within  the 
local  limits  of  whose  jurisdiction  such  property  is  found. 

(4)  If  fSuch  penalty  is  not  paid  and  cannot  be  recovered  by  such  attachment 
and  sale,  the  person  so  bound  shall  bo  liable,  by  order  of  the  Court  which  issued 
the  warrant,  to  imprisonment  in  the  civil  jail  for  a  term  which  may  extend  to 
six  months. 

(5)  The  Court  may,  at  its  discretion,  remit  any  portion  of  the  penalty 
mentioned  and  enforce  payment  in  part  only. 

(6)  Where  a  surety  to  a  bond  dies  before  the  bond  is  forfeited,  his  edtate 
shall  be  discharged  from  all  liability  in  respect  of  the  bond,  but  the  party  who 
gave  the  bond  may  be  required  to  find  a  new  surety. 

515.  All  orders  passed  under  section  514  by  any  Magistrate  other  than  a 
Appeal    from,   and    re-     P^'esidency  Magistrate  or  District  Magistrate  shall   be 

viaiono^orders'uDder  sec-     appealable   to  the   District   Magistrate,   or,  if   not  so 
lion 514.  appealed,  may  be  revised  by  him. 


516.     The  High  Court  or  Court  of  Session  may 
Power  to  direct  levy  of    ^j^rect  any  Magistrate   to  levy   the   amount  due  on  a 
^"^*^°°  "  ^'    ^^^   to  appear  and   attend   at  such   High   Court  or 

^^         '  Court  of  Session. 


CHAPTER  XLIII. 

Of  the  Disposal  op  Property. 

517.     (I)  When  an  inquiry  or  trial  in  any  Criminal   Court  is  concluded, 
Order  for  dispoealof  prop-    the  Court  may  make  such  order  as  it  thinks  fit  for  the 
erty  regarding  which    of-     disposal  of  any  property  or  document  produced  before  it 
fence  committed.  or  in  its  custody  or  regarding  which  any  offence  appears 

to  have  been  committed,  or  which  has  been  used  for  the  oommission  of  any 
offence. 

(2)  When  a  High  Court  or  a  Court  of  Session  makes  such  order  and  cannot 
through  its  own  oflScers  conveniently  deliver  the  property  to  the  person  entitled 
thereto,  such  Court  may  direct  that  the  order  bo  carried  into  effect  by  the 
District  Magistrate..  ^  j 
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(3)  When  an  order  is  made  under  this  section  in  a  case  in  which  an  appeal 
lies,  such  order  shall  not  (except  when  the  property  is  live-stock  or  subject  to 
speedy  and  natural  decay)  be  carried  out  until  the  period  allowed  for  present- 
ing such  appeal  has  passed,  or,  when  such  appeal  is  presented  within  aucb 
period,  until  such  appeal  has  been  disposed  of. 

Explanation. — In  this  section  the  term  "  property  '*  includes,  in  the  case  of 
property  regarding  which  an  offence  appears  to  have  been  committed,  not  only 
such  property .  as  has  been  originally  in  the  possession  or  under  the  control  of 
any  party,  but  also  any  property  into  or  for  which  the  same  may  have  been 
converted  or  exchanged,  and  anything  acquired  by  such  conversion  or  exchange, 
whether  immediately  or  otherwise. 

518.  In  lieu  of  itself  passing  an  order  under  section  517,  the  Court  may 
Order  may  take  form  of     direct   the   property   to  be   delivered  to  the   District 

reference  to  District  or  Magistrate  or  to  a  JSubdivisional  Magistrate,  who  shall 
Babdivisional  Magistrate.  in  such  cases  deal  with  it  as  if  it  had  been  seized  by 
the  police  and  the  seizure  had  been  reported  to  him  in  the  manner  hereinafter 
mentioned. 

519.  When  any   person  is  convicted   of  any   offence   which  includes,  or 
Payment  to  innocent  par-     amounts  to,  theft  or  receiving  stolen  property,  and  it 

chaser  of  money  found  on  is  proved  that  any  other  person  has  bought  the  stolen 
accused.  property  from  him  without  knowing,  or  having  reason 

to  believe,  that  the  same  was  stolen,  and  that  any  money  has  on  his  arrest 
been  taken  out  of  the  possession  of  the  convicted  person,  the  Court  may,  on  the 
application  of  such  purchaser,  and  on  the  restitution  of  the  stolen  property  to 
the  person  entitled  to  the  possession  thereof,  order  that  out  of  such  money  a  sum 
not  exceeding  the  price  paid  by  such  purchaser  be  delivered  to  him. 

520.  Any  Court  of  appeal,  confirmation,  reference  or  revision  may  direct 

any  order  under  section   517,  section  618  or  section 

Stay  of  order  under  sec     ^^g^  ^^^^^^  ,     ^  ^^^^  subordinate  thereto,  to  ))e  stay- 

tion8  517,518or&iy.  cd  pending  consideration  by   the  former  Court,  and 

may  modify,  alter  or  annul  such    order  and  make  any  further  orders  that  may 

be  just. 

521.  (L)  On  a  conviction  under  the   Indian   Penal   Code,   XLV  of  1860, 

section  292,  section  293,  section  501  or  section  502,  the 

Destouction   of  libellous     ^^^^  ^^^  ^^^^^  ^^^  destruction  of  all  the  copies  of 

and  other  matter.  the  thing  in  respect  of     hich  the  conviction   was  had, 

and  which  are  in  the  custody  of  the  Court  or  remain  in  the  possession  or  power 

of  the  person  convicted. 

(2)  The  Court  may,  in  like  manner,  on  a  conviction  under  the  Indian  Penal 
Code,  XLV  of  1860,  section  272,  section  273,  section  274  or  section  275,  order 
the  food,  drink,  drug  or  medical  preparation,  in  respect  of  which  the  conviction 
was  had,  to  be  destroyed. 

522.  (1)  Whenever  a  person  is  convicted  of  an  offence  attended  by  orimin- 
Power  to  restore  posses,     al  force  and  it  appears  to  the  Court  that  by  such  force 

sion  of  immovable  pro-  any  person  has  been  dispossessed  of  any  immovable 
perty.  property,  the  Court  may,  if  it  thinks   fit,  order  sucL 

person  to  be  restored  to  the  possession  of  the  same 

(2)  No  such  order  shall  prejudice  any  right  or  interest  to  or  iu  such  im- 
movable property  which  any  person  may  be  able  to  establish  in  a  civil  suit. 
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523.  (1)  The  seizare  by  any  police  officer  of  property  taken  under  section 
Procedure  by  police  up-     51,   or  alleged  or  snspected   to   have   been  stolen,  or 

on  seizure  of  property  taken  found  under  circumstances  which  create  suspicion  of 
under  section  51  or  stolen.  t»he  commission  of  any  oifence,  shall  be  forthwith  re- 
ported to  a  Magistrate,  who  shall  make  such  order  as  he  thinks  fit  respecting 
the  disposal  of  such  property  or  the  delivery  of  such  to  the  person  entitled  to 
the  possession  thereof,  or,  if  such  person  cannot  be  ascertained,  respecting  the 
custody  and  production  of  such  property. 

(2)  If  the  person  so  entitled  is  known,  the  Magistrate  may  order  the  pro- 
Procedure  where  owner  perty  to  be  delivered  to  him  on  such  conditions  (if  any) 
of  property  seized  un-  as  the  Magistrate  thinks  fit.  If  such  person  is  un- 
known, known,  the  Magistrate  may  detain  it  and  shall,  in  such 
a  case,  issue  a  proclamation  specifying  the  articles  of  which  snch  property 
consists,  and  requiring  any  person  who  may  have  a  claim  thereto,  to  appear 
before  him  and  establish  his  claim  within  six  months  from  the  date  of  such 
proclamation. 

524.  (1)     If  no  person  within  such  period  establishes  his   claim   to   sach 
Procedure     where     no     property,  and  if  the  person  in    whose   possession   such 

claimant  appears  within  property  was  found  is  unable  to  show  that  it  was 
six  months.  legally  acquired  by  him,  such  property  shall  be  at  the 

disposal  of  the  Government,  and  may  be  sold  under  the  orders  of  the  Presidency 
Magistrate,  District  Magistrate  or  Subdivisional  Magistrate,  or  of  a  Magistrate 
of  the  first  class  empowered  by  the  Local  Government  in  this  behalf 

(2)  In  the  case  of  every  order  passed  under  this  section,  an  appeal  shall 
lie  to  the  Court  to  which  appeals  against  sentences  of  the  Coart  passing  such 
order  would  lie. 

525.  If  the  person  entitled  to  the  possession  of  such  property   is  unknown 

or  absent  and  the  property  is  subject  to  speedy  and 
Power  to  sell  perishable     jj^^ural  decay,  or  the  Magistrate  to  whom   its   seizure 
property.  -^^  reported  is  of  opinion  that  its  sale  would   be  for  the 

benefit  of  the  owner,  the  Magistrate  may  at  any  time  direct  it  to  be  solil ;  and 
the  provisions  of  sections  523  and  524  shall,  as  nearly  Jis  may  be  practicable, 
apply  to  the  nott  prooeeds  of  snch  sale. 

CHAPTER  XLIV.  ' 

Of  the  Transfer  of  Criminal  Cases. 

526.     (1)  Whenever  it  is  made  to   appear   to  the 
High  Court  may  transfer     g-   .    Conrt— 
caae  or  itself  try  it.  ° 

(a)  that  a  fair  and  impartial   enquiry  or  trial  cannot   be   had   iu   any 
Criminal  Conrt  subordinate  thereto,  or 

(fe)  that  some  question  of  law  of  unusual  difficulty  is  likely  to  aris  %  or 

(c)  that  a  view  of  the  place  in  or  near  which  any  offence  has   been   com- 

mitted may  be  required  for  the  satisfactory  inquiry   into  or  trial 
of  the  same,  or 

(d)  that  an  order  under  this  section  will  tend  to  the  general  convenience 

of  the  parties  or  witnesses,  or 

(^)  that  such  an  order  is  expedient  for  the  ends  of  justice,  or  is  required 
by  any  provision  of  this  Oode, 
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it  may  order — 

(t)  that  any  offence  be  inqaired  into  or  tried  by  any  Court  not  empowered 
under  sections  177  to  184  (both  inclusive),  but  in  other  respects  competent  to 
inqaire  into  or  try  such  offence  ; 

(u)  that  any  particular  criminal  case  or  appeal,  or  class  of  such  cases  or 
appeals,  be  transferred  from  a  Criminal  Court  subordinate  to  its  authority  to 
any  other  such  Criminal  Court  of  equal  or  superior  jurisdiction  ; 

(ill)  that  any  particular  criminal  case  or  appeal  be  transferred  to  and  tried 
before  itself ;  or 

(iv)  that  an  accused  person  be  committed  for  trial  to  it«elf  or  to  a  Court 
of  Session. 

(2)  When  the  High  Court  withdraws  for  trial  before  itself  any  case  from 
any  Court  other  than  the  Court  of  a  Presidency  Magistrate,  it  shall,  except  as 
provided  in  section  267,  observe  in  such  trial  the  same  procedure  which  that 
Court  would  have  observed  if  the  case  had  not  been  so  withdrawn. 

(3)  The  High  Court  may  act  either  on  the  report  of  the  lower  Court, 
or  on  the  application  of  a  party  interested,  or  on  its  own  initiative- 

(4)  Every  application  for  the  exercise  of  the  power  conferred  by  this  section 
shall  be  made  by  motion,  which  shall,  except  when  the  applicant  is  the  Advo- 
cate-General, be  supported  by  affidavit  or  affirmation. 

(5)  When  an  accused  person  makes  an  application  under  this  section,  the 
High  Court  may  direct  him  to  execute  a  bond,  with  or  without  sureties,  con- 
ditioned that  he  will,  if  convicted,  pay  the  costs  of  the  prosecutor. 

(G)  Every  accused  person  making  any  such  application   shall  give   to  the 
Notice  to   Pablic    Pro-     Public  Prosecutor  notice  in  writing  of  the  application, 
seootor     of     application     together  with  a  copy  of   the   grounds  on    which  it  is 
under  this  section.  made  ;  and  no  order  shall  be  made   on    the   merits  of 

the  application  unless  at  least   twenty-four   hours   have  elapsed   between   the 
giving  of  such  notice  and  the  hearing  of  tho  applic^ation. 

(7)  Nothing  in  this  section  shall  be  deemed  to  affect  any  order  made  under 
section  197. 

(8)  If,  in  any  criminal  case  or  appeal,   before   tho  commencement   of  the 

hearing  the  Public  Prosecutor,  the  complainant  or  the 

^*i?f  ^«S!l^M-^^«nn        accused  notifies  to  the  Court  before  which  the  case  or 
CMion  under  tnis  section.  ,    .  j*       l-    •   i      ••       x  i_  i« 

appeal  is  pending  his  intention  to  make  an  applica- 
tion under  this  section  in  respect  of  the  case,  the  Court  shall  exercise  the  powers 
of  postponement  or  adjournment  given  by  section  844  in  such  a  manner  as  will 
afford  a  reasonable  time  for  the  application  being  made  and  an  order  being 
obtained  thereon,  before  the  accused  ;^  called  on  for  his  defence,  or  in  the  case 
of  an  appeal,  before  the  hearing  of  the  appeal. 

527.  (1)  The  Governor-General  in  Council  may,  by  notification  in  the 
Power  of  Governor-Gene-  Gazette  of  India,  direct  the  transfer  of  any  particular 
ral  in  Conncil  to  transfer  criminal  case  or  appeal  from  one  High  Conrt  to 
criminal  cases  and  appeals,  another  High  Conrt,  ov  from  any  Criminal  Court 
subordinate  to  one  High  Court  to  any  other  Criminal  Court  of  equal  or  superior 
jurisdiction  subordinate  to  another  High  Conrt,  whenever  it  appears  to  hiro 
that  such  transfer  will  promote  the  ends  of  justice,  or  tend  to  the  general 
convenience  of  parties  or  witnesseB. 
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The  Court  to  which  such  case  or  appeal  in  transferred  shall  deal  with  the 
same  as  if  it  had  been  originally  instituted  in,  or  presented  to,  such  Goart. 

528.     (I)     Any   Chief  Presidency  Magistrate,    District     Magistrate,     or 

^.  ,  .  ^      o  vj.  .  .      1     Subdivisional  Magistrate  may  withdraw  any  case  from, 

uS^rJ^t^^Zt    or-<«^»«^°y?-«  -hich  he  has  made  over  to,  any 

or  refer  cases.  Magistrate  subordinate  to  him,  and   may  inquire  into 

or  try  such  case  himself,  or  refer  it  for  inquiry  or  trial 

to  any  other  such  Magistrate  competent  to  inquire  into  or  try  the  same. 

(2)  The  Local   Government  may  authorise   the  District  Magistrate  to 
Power  to  anthorise  Dis-     withdraw   from    any  Magistrate    subordinate   to  him 

triot  Magistrate  to  with-     either  such  classes  of  cases  aR   he  thinks   proper,   or 
draw  classes  of  cases.  particular  classes  of  cases. 

(3)  A  Magistrate  making  an  order  under  this  section  shall  record  in  writing 
his  reasons  for  making  the  same. 

(4)  The  head  of  a  village  under  Madras  Regulation  IV  of  1821  is  a  Magis- 
trate for  the  purposes  of  this  section. 


CHAPTER  XLV. 
Of  Ibbegulab  Proceedings. 
_         ,    .^.         L.  ^  ^  5r29.  If  any  Magistrate  not  empowered  by  law  to 

(a)  to  issue  a  search-warrant  under  Section  98  ; 

(6)  t^  order,  under  Section  155,  the  police  to  investigate  an  offence  ; 

(c)  to  hold  an  inquest  nndor  Section  1 76  ; 

(d)  to  issue  process,  under  Section  186,  for  the  apprehension  of  a  person 

within  the  local  limits  of  his  jurisdiction  who  has  commiti^   an 
offence  outside  such  limits  ; 
(0)  to  take  cognizance  of  an  offence  under  Section  190,   sub-section   (1), 

clause  ^a)  or  clause  (6)  ; 
(/)  to  transfer  a  case  under  Section  192  ; 
(g)  to  tender  a  pardon  under  Section  337  or  Section  338  ; 
(h)  to  sell  property  under  Section  524  or  Section  525  ;  or 
(t)  to  withdraw  a  case  and  try  it  himself  under  Section  528  ; 
erroneously  in  good  faith  does  that  thing,  his  proceedings  shall  not  be  set  aside 
merely  on  the  ground  of  his  not  being  so  empowered 

530.    If  any   Magistrate,   not   being    empowered 

vit^S^^S^injTB.  '"^''"^     by  Ja^  i»  *b^«  b^»^*'^»  ^^®«  *°y  ^^  ^^^  following  things, 
namely : — 

(a)  attaches  and  sells  property  under  Section  88 ; 

(6)  issues  a  search-warrant  for   a  letter,  parcel  or  other  thing  in   the 
Post  Office,  or  a  telegram  in  the  Telegraph  Department  ; 

(c)  demands  security  to  keep  the  peace  ; 

(d)  demands  security  for  good  behaviour ; 

(«)  discharges  a  person  lawfully  bound  to  be  of  good  behaviour; 
(/)  cancels  a  bond  to  keep  the  peace  ; 
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(g)  makes  an  order  nnder  Section  133,  as  to  a  local  nuisance  ; 

(h)  prohibits,  ander  Section  143,  the  repetition  or  continuance  of  a  public 

nuisance ; 
(t)  issues  an  order  nnder  Section  144 ; 
(if)  makes  an  order  under  Chapter  XII ; 
(k)  takes  cognizance,  nnder  Section  190,  sub^section    (1),  clause  (c),  of 

an  offence ; 
(I)  passes  a  sentence,  under   Section   349,  on   proceediogs   recorded  by 

another  Magistrate  ; 

(m)  calls,  under  Section  435,  for  proceedings  ; 
(n)  makes  an  order  for  maintenance  ; 

(o)  revises,  under  Section  515,  an  order  paRHed  nnder  Section  514 ; 
(p)  tries  an  offender  ; 
(q)  tmes  an  offender  summarily  ;  or 
(f)  decides  an  appeal  ; 
his  proceedings  shall  be  void. 

531.  No  finding,  sentence  or  order  of  any   Criminal   Court  shall   be  set 
Prooeedimrt     in    wrong     *^*^®  merely  on  the  ground  that  the   inquiry,   trial  or 

place.  other  proceeding  in  the  course  of  which  it  was  arrived 

at  or  passed,  took  place  in  a  wrong  sessions  division, 
district,  subdivision  or  other  local  area,  unless  it  appears  that  such  error  ha*? 
in  fact  occasioned  a  failure  of  justice. 

532.  (1)     It   any  Magistrate  or  other  authority   purporting  to  exercise 

powers  duly  conferred,  which  were  not  so  conferred. 
When  irregnlar  commit-  commits  an  accused  person  for  trial  before  a  Court  of 
menta  may  be  validated.  Session  or  High  Court,  tbe  Court  to  which  the  com- 
mitment is  made  may,  after  perusal  of  the  proceedings,  accept  tbe  oommitment 
if  it  oonmd#r8  that  the  accused  has  not  been  injur^  thereby,  unlesst  daring 
the  inquiry  and  before  the  order  of  commitment,  objection  was  made  on  behalf 
either  of  the  accasod  or  of  the  prosecution  to  the  jurisdiction  of  such  Magistrate 
or  other  authority. 

(2)  If  such  Court  considers  that  the  accused  was  injured,  or  if  snob  objec- 
tion was  so  made,  it  shall  quash  tbe  commitment  and  direct  a  fresh  inquiry  by 
a  competent  Magistrate. 

533.  (I)     If  any  Court,  before  which  a  confession  or  other  statement  of  an 
Non-compliance       with     accused  person  recorded  or  purporting  to   be   recorded 

provisions  of  deotion  164  under  Section  164  or  Section  364  is  tendered  or  has 
or  864.  been  received  in  evidence,  finds  that  any  of  the   pro- 

visions of  either  of  such  sections  have  not  been  complied  with  by  the  Magistrate 
recording  the  statement,  it  shall  take  evidence  that  such  person  duly  made  the 
statement  recorded ;  and,  notwithstanding  anything  contained  in  the  Indian 
Evidence  Act,  of  1872,  Section  91,  such  statement  shall  be  admitted,  if  the  error 
has  not  injured  the  accused  as  to  his  defence  on  the  merits. 

(2)  The  provisions  of  this  section  apply  to  Conrts  of  AppcaK  Reference  and 
Revision. 

534.  An  omission  to  ask  any  person   whether  he  is  sn  European   British 
Omittion  to  ask    qutjs-     subject,  in  a  case  to  which   sub-section  (2)    of  Section 

tioD  prescribed  by  Section  454  applies,  shall  not  affect  the  validity  of  any  pro- 
464  (2).  oeeding. 
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535.     (I)     No  finding  or  sentence  pronounced  or  passed  shall  be  deemed  in- 
valid merely  on  the  groand  that  no  charge  was  framed 
EfiEeciof  omiesion  to  pre-     unless,  in  the  opinion  of  the  Court  of  Appeal  er   Reri- 
pare  charge.  sion,  a  failure  of  jastice   has  in   fact   been  occasioned 

thereby. 

(2)  Jf  the  Court  of  Appeal  or  Revision  thinks  that  a  failure  of  justice  has 
been  occasioned  by  an  omission  to  frame  a  charge,  it  shall  order  that  a  r^harge 
be  framed,  and  that  the  trial  be  recommenced  from  the  point  immediately  aftor 
the  framing  of  the  charge. 

536.     (I)     If  an  ofiFence  triable  with  the  aid  of 
Trial  by  jury  of  oflEenoe     assessors  is  tried  by  a  iury,  the  trial  shall    not  on  that 
tnable  with  aaseasors.  ^^^^  ^^^^  ^^  .^/^^^"^ 

(2)     If  an  offence  triable  by  a  jury  is  tried   with  the  aid  of  assessors,  the 
trial  shall  not  on  that  groand  only  be  invalid,  nnless 
Trial  with  aesemors  of     the  objection  is   taken   before   the   Court  records  its, 
offence  tnable  by  jury.  finding. 

537.     Subject  to  the  provisions  hereinbefore  contained,  no  finding,   sen- 
FindiDKoraentencewhen     tence  or  order  passed' by  a  Court  of  competent  juris- 
reversible   by    reason    of     diction  shall   be   reversed  or  altered   under  Chapter 
error  or  omission  in  charge     XXVII  or  on  appeal  or  revision  on  account — 
of  other  proceedings. 

(a)  of  any  error,  omission  or  irregularity  in  the  complaint,  summ<>u8, 
warrant,  charge,  proclamation,  order,  judgment  or  other  proceedings  before  or 
during  trial  or  in  any  inquiry  or  other  proceedings  under  this  Code,  or 

(fc)  of  the  want  of  or  any  irregularity  in  any  sanction  required  by  Section 
195,  or  any  irregularity  in  proceedings  taken  under  Section  476,  or 

(c)  of  the  omission  to  revise  any  list  of  jurors  oi'  assessors  in  accordance 
with  Section  324,  or 

(d)  of  any  misdirection  in  any  charge  to  a  jury  unless  such  error,  omission, 
irregularity,  want  or  misdirection  has  in  fact  occasioned  a  failure  of  justice. 

Explanation. — In  determining  whether  any  error,  omission  or  irregularity 
in  any  proceeding  under  this  Code  has  occasioned  a  failure  of  justice,  the  Court 
shall  have  regard  to  the  fact  whether  the  objection  could  and  should  have,  been 
raised  at  an  earlier  stage  in  the  proceedings. 

Illtistration. 

A  Magistrate  beiiig  required  by  law  to  sign  a  document  signs  it  by  initials  only.  This  is 
purely  an  irregularity  and  does  not  affect  the  validity  of  the  proceeding. 

538.     No  distress  made  under  this  Code  shall  be  deemed  unlawful,  nor 

Distress  not  illegal  nor    ^^^^^  ^° J  person  making  the  same   be  deemed  a  tres- 

distrainer  a  trespasser  for     passer,  on  account  of  any  defect  or  want  of  form  in  the 

defect  or  want  of  form  in     summons,  conviction,  writ  of  distress  or  other  TOtHSoed- 

P'**^^«®^«"*  ings  relating  thereto. 

CHAPTER  XLVl. 

MlSC£LLAN£OUS. 

539.     Affidavits  and  aSirmations  to  be  used  before  any  High  Court  or  any 
Courts  and  persons  be-     officer  of  such  Court  may  be  sworn  and  affirmed  before 
fore  whom  affidavits  may     such  Court  or  the  Clerk  of  the  Crown,  or  any  Com- 
be sworo.  missioner  or  other  person  appointed  by  such  Court  for 
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that  purpose,  or  any  .rndgc,  or  any  ComniissioDer  for  taking  affidavits  in  any 
Court  of  Record  in  British  India,  or  any  Commissioner  to  administer  oaths  in 
England  or  Ireland,  or  any  Magistrate  authorised  to  take  affidavits  or  affirma- 
tions in  Scotland. 

• 

54*.).     Any  Court  may,  at  any  stage  of  any  inquiry,  trial  or  other  proceeding 
Power  to  Bommon  mate-     under  this  Code,  summon  any  person  as  a   witness,   or 
rial    witness,  or  examine     examine  any  person  in  attendance,  though  not  summon- 
person  present.  ed  as  a  witness,   or  recall   and  re-examine  any  person 

already  examined  ;  and  the  Court  shall  summon  and  examine  or  recall  and 
re-examine  any  such  person  if  his  evidence  appears  to  it  essential  to  the  jast 
decision  of  the  case. 

541.  (1)     Unless  when  otherwise  provided  by  any  law  for  the  time  being 
p  •  t     1         ^^  force,  the  Local   Government  may  direct   in  what 

of  imprteonmeni!^^'^    ^  *^     place  any  person  liable  to  be  imprisoned  or  committed 
to  custody  under  this  Code  shall  be  confined. 

(2)  If  any  person    liable   to    be  imprisoned  or    committed    to  custody 
Eemoval  to  criminal  jail     ^nder  this  Code   is    in  confinement   in   a    civil   jail, 

of  aooQSod  or  conyioted  per-  ^he  Court  or  Magintrate   ordering  the  imprisonment 

sons  who.  are  in  confine-  or  committal  may  direct  that  the  person  be  removed  to 

ment  in  civil  jail,  and  their  a  criminal  jail, 
return  to  the  civil  jail. 

(3)  When  a  person  is  removed  to  a  criminal  jail  under  sub-section  (1), 
he  shall,  on  being  released  therefrom,  be  sent  back  to  the  civil  jail,  unless 
cither — 

(a)  three  years  have  elapsed  since  he  was  removed  to  the  criminal  jail 
in  which  case  he  shall  be  deemed  to  have  been  discharged  from 
the  civil  jail  under  Section  342  of  the  Code  of  Civil  Procedure, 
XIV  of  1882;  or 

(5)  the  Court  which  ordered  his  imprisonment  in  the  civil  jail  haa 
certified  to  the  officer  in  charge  of  the  criminal  jail  that  he  is 
entitled  to  be  discharged  under  Section  341  of  the  Code  of  Civil 
Procedure,  XIV  of  1882. 

542.  (1)     Notwithstanding  anything  contained  in  the  Prisoners'  Testimony 
Power     of    Presidency     -^^*^»  ^^  ^^  1869,  any  Presidency   Magistrate   desirous 

Magistrate  to  order  pri-  of  examining,  as  a  witness  or  an  accused  person,  in  any 
soner  in  jail  to  be  brought  case  pending  before  him,  any  person  confined  in  any 
up  for  examination.  j^ii  within  the  local  limits  of  his  jurisdiction,  may  issue 

an  order  to  the  officer  in  charge  of  the  said  jail  requiring  him  to  bring  snch 
prisoner  in  proper  custody,  at  a  time  to  be  therein  named,  to  the  Magistrate  for 
examination. 

(2)  The  officer  so  in  charge,  on  receipt  of  such  order,  shall  act  in  accord- 
ance therewith,  and  shall  provide  for  the  safe  custody  of  the  prisoner  during 
his  absence  from  the  jail  for  the  purpose  aforesaid. 

543.  When  the  services  of  an  interpreter  are  required   by  any  Criminal 

Court  for  the  interpretation  of  any  evidence  or  state- 
Interpreter  to  be  bound    ment,  he  shall  be  bound  to  state  the  true  interpretation 
to  interpret  truthfully.  ^^  ^^^j^  evidence  or  statement. 

544.  Subject  to  any  rules  made  by  the  Local   Government  with  the  pre- 

vious sanction  of  the  Governor- General  in  Council, 

Expenses  of  complainants     any  Criminal  Court  may,   if  it   thinks  fit,    ordOT  pay- 

and  witnesses.  ^^^^^  ^^  ^j^^  p^^^.^  ^f  Government,  of  the  reasonable 
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expenses  of  any  complainant   or   witness   attending  for  the  purposes  of  any 
inquiry,  trial  or  other  proceeding  before  such  Court  under  this  Code. 

545.  (1)     Whenever  under  any  law  in  force  for  the  time  being  a  Criminal 
Power  of  Court  to  pay     Court  imposes  a  fine  or  confirms  in  appeal,  revision   or 

ezpenaes  or  oompenBation  otherwise  a  sentence  of  fine,  or  a  sentence  of  which 
out  of  fine.  fine  forms  a  part,  the  Court  may,  when    passing  judg- 

ment, order  the  whole  or  any  part  of  the  fine  recovered  to  be  applied  -— 

(a)  in  defraying  expenses  properly  incurred  in  the  prosecution  ; 

(6)  in  compensation  for  the  injury  caused  by  the  offence  committed, 
where  substantial  compensation  is,  in  the  opinion  of  the  Court, 
recoverable  by  civil  suit. 

(2)  If  the  fine  is  imposed  in  a  case  which  is  subject  to  appeal,  no  such 
payment  shall  be  made  before  the  period  allowed  for  presenting  the  appeal  has 
elapsed,  or,  if  an  appeal  be  presented,  before  the  decision  of  the  appeal. 

546.  At  the  time  of  awarding  compensation  in   any   subsequent  civil  suit 
Payments  to  be  taken  in-     relating  to  the  same  matter,  the  Court    shall  take  into 

to  account  in  subseqaent  account  any  sum  paid  or  recovered  as  compensation 
^^^'  under  Section  545. 

547.     Any  money  (other  than  a  tine)    payable   by 
Moneys  ordered  to     be     virtue  of  any  order  made  under  this   Code   shall    hL 
paid  recoverable  as  fines.        ^coverable  as  if  it  were  a  fine. 

548.  If  any  person  affected  by  a  judgment  or  order  passed  by   a  Criminal 
Copies  of  proceedings.         p/'"^*  desires  to  have  a  copy  of  the   J  udge's  charge   to 

the  jury  or  of  any   order  or  deposition  or  other  part  of 
the  record,  he  shall,  on  applying  for  such  copy,  be  furnished  therewith  : 

Provided  that  he  pays  for  the  same,  unless  the  Court,  for  some  special 
reason,  thinks  fit  to  furnish  it  free  of  cost. 

549.  (1)     The  Governor-General  in  Council  may   make  rules,   consistent 
Delivery  to  military  au-     with  this  Code  and  the  Army    Act  (44  and  45  Vict.,  c. 

thoriUes  of  persons  liable  58)  or  any  similar  law  for  the  time  being  in  force,  as  to 
to  be  tried  by  Court-  the  cases  in  which  persons  subject  to  military  law  shall 
martial.  be  tried  by  a  Court  to  which  this  Code  applies,  or   by 

Court-martial ;  and  when  any  person  is  brought'.before  a  Magistrate  and  charged 
with  an  offence  for  which  he  is  liable,  under  the  Army  Act,  Section  41 
(44  and  45  Vict.,  c.  58),  to  be  tried  by  a  Court-martial,  such  Magistrate  shall 
have  regard  to  such  rules  and  shall  in  proper  cases  deliver  him,  together  with  a 
statement  of  the  offence  of  which  he  is  accused,  to  the  commanding  officer  of  the 
regiment,  corps  or  detachment  to  which  he  belongs,  or  to  the  commanding  officer 
of  the  nearest  military  station  for  the  purpose  of  being  tried  by  Court-faartial. 

(2)  Every  Magistrate  shall,  on  receiving  a  written  application  for  that  pur- 
Apprehension    of    such     posebythecommandingofficer  of  any  body  of  troops 
pOTBons.  stationed  or  employed  at  any  such  place,  use  his  utmost 

endeavours  to  apprehend  and  secure  any  person  accused 
of  such  offence. 

550.  Any  police-officer  may  seize  any  property  which  may    be  alleged  or 
Powers  to  police  to  seize    suspected  to  have  been  stoleu,  or  which  may  be  found 

property  snspected  to  be  under  circumstances  which  create  suspicion  of  the  com- 
stolen-  mission  of  any  offence.     Such   police-officer,  if  subor- 

dinate to  the  officer  in  charge  of  a  police-station,  shall  forthwith  report  the 
seisore  to  that  officer. 
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551.  Police-officers  superior  in   rank  to   an  officer   in  charge  of  a   police- 
Powers  of  snperior  offi-     f **4°°  ^^^  exercise  the  same  powers,   throughoat  the 

cers  of  police.  local  area  to   which   they  are  appointed,   as  may  be 

exercised  by  such  officer  within  the  limits  of  his  station. 

552.  Upon  complaint  made  to  a  Presidency  Magistrate  or  District  Ma^is- 

T>^^^^  f^  «««,«oi  ^«o^r.«»      *rate  on  oath  of  the  abdaction  or    unlawful  detention 
x'ower  to  compel  restora-        -  i»^ii'i-ij^i  ^<. 

tion  of  abducted  females.  o*  ^  woman  or  of  a  female  child  under  the  age  of  four- 
teen years,  for  any  unlawful  purpose,  he  may  make  an 
order  for  the  immediate  restoration  of  such  woman  to  her  liberty,  or  of  such 
female  child  to  her  husband,  parent,  guardian  or  other  person  having  the  lawful 
charge  of  such  child,  and  may  compel  compliance  with  such  order,  using  such 
force  as  may  be  necessary. 

553.  (I)     Whenever  any  person  causes  a  police-officer  to  arrest  another  per- 
CompeDsation  to  persons     SOU  in  a   presidency-town,  if   it  appears   to  the  Magis- 

groundlessly  given  in  trate  by  whom  the  case  is  heard  that  there  was  no 
charge  in  presidency-town,  sufficient  ground  for  causing  such  arrest,  the  Magistrate 
may  award  suclf  compensation,  not  exceeding  fifty  rupees,  to  be  paid  by  the  per- 
son so  causing  the  arrest  to  the  person  so  arrested,  for  his  loss  of  time  aud 
expenses  in  the  matter,  as  the  Magistrate  thinks  fit. 

(2)  In  such  cases,  if  more  persons  than  one  are  arrested,  the  Magistrate 
may,  in  like  manner,  award  to  each  of  them  such  compensation,  not  exceeding 
fifty  rupees,  as  such  Magistrate  thinks  fit. 

(3)  All  compensation  awarded  under  this  section  may  be  recovered  as  if  it 
were  a  fine,  and,  if  it  cannot  be  so  recovered,  the  person  by  whom  it  is  payable 
shall  be  sentenced  to  simple  imprisonment  for  such  term  not  exceeding  thirty 
days  as  the  Magistrate  directs,  unless  such  sum  is  sooner  paid. 

554.  (I)     With  the  previous  sanction  of  the  Governor-General  in  Council, 
Powerof  chartered  High     the  High  Court  at  Fort   William,  and,   with  the  pre- 

Courts  to  make  rules  for  vious  sanction  of  the  Local  Grovemment,  any  other 
iikspeotioQ  of  records  of  sub-  High  Court  established  by  Royal  Charter,  may,  from 
ordinate  Courts.  time  to  time,   make  rules  for  the  inspection  of  the 

i*6cords  of  subordinate  Courts. 

Power  of    other    High  (2)     Every  High  Court  not   established  by  Boyal 

Courta  to  make  rules  for  Charter  may,  from  time  to  time,  and  with  the  previous 
other  purposes.  sanction  of  the  Local  Government,— 

(a)  make  rules  for  keeping  all  books,  entries  and  accounts  to  be  kept  in 
all  Criminal  Courts  subordinate  to  it,  and  for  the  preparation  and 
transmission  of  any  returns  or  statements  to  be  prepared  and  sub- 
mitted by  such  Courts ; 

(6)  frame  forms  for  every  proceeding  in  the  said  Courts  for  which  it 
thinks  that  a  form  should  be  provided ; 

(c)  make  rules  for  regulating  its  own  practice  and  proceedings  and  the 

practice  and  proceedings  of  all  driminal  Courts  subordinate  to  it; 
and 

(d)  make  rules  for  regulating  the  eacecution  of  warrants  issued   mder 

this  Code  for  the  levy  of  fijies  : 

Provided  that  the  rules  and  forms  made  and  framed  under  this  section 
shall  not  be  inconsistent  with  this  Code  or  any  other  law  in  force  for  the  time 
being. 
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(3)  AH  mles  made  under  this  section  shall  be  published  in  the  local  official 
Gbizette. 

655.     Subject  to  the  power  conferred  by  Section  553,  and  by  Section  15  of 

the  Indian  High  Coui-ts  Act,  1861  (24  and  25  Vict.,  c. 

*^**™*'  104),  the  forms   set  forth   in  the  fifth   schedule,  witb 

SQch  variation  as  the  circumstances  of  each  case  require,   may  be  used  for  the 

respective  purposes  therein  mentioned,  and  if  used  shall  be  sufficient. 

556.  No  Judge  or  Magistrate  shall,  except   with  the   permission  of  the 
Case  in  which  Judge  or     Court  to  which  an  appeal   lies  from  his   Court,  try   or 

Msgistrate  is  personally  in-     commit  for  trial  any  case  to  or  in  which  he  is  a  party, 
t^Jw**®^-  or  personally  interested,  and  no  Judge  or  Magistrate 

shall  hear  an  appeal  from  any  judgment  or  order  passed  or  made  by  himself. 

Explanation, — A  Judge  or  Magistrate  shall  not  be  deemed  to  be  a  party  or 
personally  interested,  within  the  meaning  of  this  section,  lo  or  in  any  case  by 
reason  only  that  he  is  a  Municipal  Commissioner  or  otherwise  concerned  therein 
ia  a  public  capacity,  or  by  reason  only  that  he  has  viewed  the  place  in  which  an 
offence  is  alleged  to  have  been  committed,  or  any  other  place  in  which  any 
other  transaction  material  to  the  case  is  alleged  to  have  occurred,  and  made  an 
inquiry  in  connection  with  the  case. 

Tllu8traHon. 

A  as  Collector,  upon  consideration  of  information  famished  to  him,  directs  the  proeecntioD 
of  B  for  a  breach  of  the  Excise  Laws.    A  is  disqualified  from  trying  this  case  as  a  Magistrate. 

557.  No  pleader  who  practises  in  the  Court  of  any  Magistrate  in  a   presi- 
Practising  pleader  not  to     dency-town  or  district,  shall  sit  as  a  Magistrate  in  such 

sit  as  Magistrate  in  certain     Court  or  in  any  Court   within  the  jurisdiction  of   such 
Coorts.  Court. 

558-     The  Local  Gk)vernment   may  determine   what,  for   the   purposes  of 

P        tod    idel        affe     this  Code,  shall  be  deemed    to  be  the  language  of  each 

of  (^nrtfl.     ^^*  ^  anguage     CoQ^t    within   tho   territories    administered   by   snob 

Government,  other  than  the   High  Oonrts  established 

by  Royal  Charter. 

Powers  of  Governor-Gen"  ^^^-     ^^^  powers  conferred   by  this   Code  *m  the 

eral  in  Council  and  Local  Governor-General  in  Council  or  on  the  Local   Ciovern- 

Goyenxment     exeroiseable  ment  may  be  exercised  from  time  to  time  as   occasion 

from  time  to  time.  reouires. 

Officers     concerned    in  560.     A  public  Servant  having  any  duty  to  perform 

Rales  not  to   purchase   or     in  connection  with  the  sale  of  any  property  und«  r   this 
bid  for  property.  Oode  shall  not  purchase  or  bid  for  the  property. 

Special  provisions  with  561.     (1)     Notwithstandinganythingin  thi*<  Code, 

respect  to  offence  of  rape     no  Magistrate,  except  a   Chief   Presidency  Magistrate 
by  a  husband.  or  District  Magistrate,  shall— 

(a)  take  cognizance  of  the  offence  of  rape  where  the   sexual   intercourse 
was  by  a  man  with  his  wife ;  or 

(6)  commit  the  man  for  trial  for  the  offence  : 

(2)  And,  notwithstanding  anything  in  this  Code,  if  a  Chief  Presidency 
Magistrate  or  District  Magistrate  deems  it  necessary  to  direct  an  investigation 
by  a  police-officer  with  respect  to  such  an  offence  as  is  referred  to  in  sub-section 
(1),  no  police-officer  of  a  rank  below  that  of  police-inspector  shall  be  employed 
either  to  make,  or  to  take  part  in,  the  investigation.  4    ^ 
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First  Offenders. 

562.  In  any  case  in  which  a  person  is  oonvioted  of  theft,  theft  in  a  building, 
Power  to  Coort  to  re-  dishonest  misappropriation,  cheating,  or  any  other 
lease  opoo  probation  of  offence  under  the  Indian  Penal  Code,  XLV  of  i860, 
good  oondact  iDstead  of  punishable  with  not  more  than  two  years*  imprisonment 
sentencing  to  punishment,  before  any  Court,  and  no  previous  conviction  is  proved 
against  him,  if  it  appears  to  the  Coart  before  whom  he  is  so  convicted,  that,  regard 
being  had  to  the  youth,  character  and  antecedents  of  the  offender,  to  the  trivial 
nature  of  the  offence  and  to  any  extenuating  circumstances  under  which  the 
offence  was  committed,  it  is  expedient  that  the  offender  be  released  on  probation 
of  good  conduct,  the  Court  may,  instead  of  sentencing  him  at  once  to  any 
punishment,  direct  that  he  be  released  on  his  entering  into  a  bond,  with  or 
without  sareties,  and  during  such  period  (not  exceeding  one  year)  as  the  Court 
may  direct,  to  appear  and  receive  sentence  when  called  upon,  and  in  the  mean- 
time to  keep  the  peace  and  be  of  good  behaviour  .- 

Provided  that,  where  any  first  offender  is  convicted  by  a  Magistrate  of  the 
third  class,  or  a  Magistrate  of  the  second  class  not  specially  empowered  by  the 
Local  Government  in  this  behalf,  and  the  Magistrate  is  of  opinion  that  the 
powers  conferred  by  this  section  should  be  exercised,  he  shall  record  his  opinion 
to  that  effect  and  submit  the  proceedings  to  a  Magistrate  of  the  first  class  or 
Subdi visional  Magistrate,  forwarding  the  accused  to,  or  taking  bail  for  his 
appearance  before,  such  Magistrat.e,  who  shall  dispose  of  the  case  in  manner 
provided  by  Section  380. 

563.  (1)     If  the  Court  which  convicted  the  offender,   or  a   Court   which 
Provision     in    case    of     could  have  dealt  with  the  offender  in   respect   of  his 

offender  failing  to  observe  original  offence,  is  satisfied  that  the  offender  has  failed 
oonditicmRof  his  reoo^niz-  to  observe  any  of  the  conditions  of  his  recognizance. 
^^<^f*-  it  may  issue  a  warrant  for  his  apprehension. 

(2)  An  offender,  when  apprehended  on  any  such  warrant,  shall  be  brought 
forthwith  before  the  Court  issuing  the  warrant,  and  such  Court  may  either 
remand  him  in  custody  until  the  case  is  heard  or  admit  him  to  bail  with  a 
sufficient  surety  conditioned  on  his  appearing  for  sentence.  Such  Court  may, 
after  hearing  the  case,  pass  sentence. 

564.  (1)  The  Court,  before   directing   the   release   of  an  offender  under 
Conditions  as  to  abode     Section  562,  shall  be  satisfied  that  the  offender  or  his 

of  offender.  snrety  (if  any)  has  a  fixed  place  of  abode   or  regular 

occupation  in  the  place  for  which  the  Court  acts  or  in 
which  the  offender  is  likely  to  live  during  the  period  named  for  the  observance 
of  the  conditions. 

(2)  Nothing  in  this  Section  or  in  sections  562  and  563  shall  affect  the 
provisions  of  Section  31  of  the  Reformatory  Schools  Act,  VTIT  of  1897. 

Previously  convicted  Offenders. 

565.  (1)     When  any  person,  having  been  convicted  of  any  offence  punish- 

able  ander   Chapter   XII   or  Chapter    XVII  of  the 
Order  for  notifying  ad-     Indinn  Penal  Code,  XLV  of  1860,  with  imprisonment  for 
^Xl  offeJd^^*'''*^*''  '*""      "  ^^''°'  °^  three  years  or  upwards,  is  again  convicted  of 
^         o  en  e  .  ^^^  offence  punishable  under  either  of  those  Chapters 

with  imprisonment  for  a  term  of  three  years  or  upwards  by  a  High  Conrt. 
Court  of.  Session,  Presidency  Magistrate,  District  Magistrnte,  SubdivisiouHl 
Magistrate,  or  any  Magistrate  of  the   tirst  cIhbs  specially  empowered    by  the 
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Local  Gk>verDEnent  in  this  behalf,  snch  Conrt  or  Magistrate  may,  if  it  or  he 
thinks  fit,  at  the  time  of  passing  sentence  of  transportation  or  imprisonment  on 
such  person,  also  order  that  his  residence  and  any  change  of  residence  after 
release  be  notified,  as  hereinafter  provided,  for  a  term  not  exceeding  five  years 
from  the  date  of  the  expiration  of  snch  sentence. 

(2)  If  snch  conviction  is  set  aside  on  appeal  or  otherwise,  such  order 
shall  become  void. 

(3)  The  Local  Government,  with  the  previous  sanction  of  the  Governor* 
General  in  Council,  may  make  rules  te  carry  out  the  provif^ions  of  this  section 
relating  to  the  notification  of  residence  by  released  convicts. 

(4)  Any  person  refusing  or  neglecting  to  comply  with  any  rule  so  made 
shall  be  punishable  as  if  he  had  committed  an  offence  under  Section  176  of  the 
Indian  Penal  Code. 

SCHEDULE  L 

Enactments  repialed. 

(See  Section  2). 


Tear. 


1876 
1882 
1884 

I88C 

1887 

1889 


X 
X 

Til 

X 

V 

XIV 

T 
V 

XI 


Short  title  or  sabjeot. 


High  Goorts*  Criminal  Procedure 
The  Code  of  Crimioal  Prooednre,  1882 
The  Griminal  Prooednre  Code  Amend- 
ment Aot,  1884. 

I  Amending  the  Code  of  Criminal  Pro* 

I    cedore,  1882,  and  certain  other  Acts. 
Amending  the  Code  of   Criminal    Pro- 

I     cedore,  1882. 

!  Vbe  Indian  Marine  Act,  1887 

|The  Metal  Tokens  Act,  1889 

j  Abolishing    the  office  of  Coroner  of 

I    Madras. 

I  The  Lower  Bnrma  Conrts  Act,  1880  ... 


Ezteet  of  repeal. 


XIII  ;  The  Cantonments  Act.  1889 


189J  I     HI 


IV 


M 

^i 

1894 

XII  1 

III  j 

i* 

X 

i80& 

IV 

1806 

XIII 

Amending  the  Indian  Eridence  Act, 
1872,  and  the  Code  of  Criminal  Prooe- 
dnre, 1882. 

Amending  the  Code  of  Criminal  Pro- 
cedare,  1882. 

Amending  the  Indian  Penal  <^'ode  and 
the  Code  of  Criminal  Procednre,  1882. 

The  Repealing  and  Amending  Act,  1891 . 

Amending  the  Code  of  Criminal  Proce- 
dure, 1882,  and  the  Indian  Penal  Code. 

Amending  the  Code  of  Criminal  Pro- 
cedure, 1882. 

Amending  Sections  366  and  371  of  the 
Code  of  Criminal  Procedure,  1882. 

Amending  the  Code  of  Criminal  Pro- 
cedure, 1882. 


The  whole. 
The  whole. 
The  whole. 

Sections  1  to  10  (both  inclmive). 

The  whole. 

Section  78. 

Section  7. 

Section  4,  snb-section  (1). 

So  mnch  of  the  second  schedule  as  re- 
lates to  the  Code  of  Criminal  Proced- 
ure, 1882. 

So  mnch  of  the  schedule  as  relates  to  the 
Code  of  Criminal  Procedure,  1882. 

Section  9. 


The  whole. 

Sections  2  and  3. 

So  mnch  as  relates  to  the  Codfcof  Crimi- 
nal  Procedure,  1882. 
Sections  1  to  4  (both  inclutite). 

The  whole. 

The  whole. 

The  whole. 
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SCHEDULE  III. 

(^M  Section  36). 

ORDINARY  POWERS  OF  PROVINCIAL  MAGISTRATES. 

I. — Ordinary  Powers  of  a  Magistrate  of  the  Third  Class. 

(1)  Power  to  arrest  or  direct  the  arrest,  and  to  eommit  to  custody,  a  person  committing 

an  offence  in  his  preseoce,  Section  64. 

(2)  Power  to  arrest,  or  direct  the  arrest  in  his  presence  of,  an  offender.  Section  65. 

(3)  Power  to  endorse  a  warrant,  or  to  order  the  remoyal  of  an  accused  person  arrested 

under  a  warrant,  Sections  83,  84  and  86. 

(4)  Power  to  issue  proclamations  in  cases  judicially  before  him.  Section  87. 

(5)  Power  to  attach  and  sell  property  in  cases  judicially  liefore  him,  Section  88. 

(6)  Power  to  restore  attached  property,  Section  89. 

(7)  Power  to  require  search  to  bo  made  for  letters  and  telegrams,  Section  95. 

(8)  Power  to  issue  search-warrant,  Section  96. 

(9)  Power  to  endorse  a  search-warrant  and  order  delivery  of  thing  found.  Section  99. 

(10)  Power  to  command  unlawf  al  assembly  to  disperse,  Section  127. 

(11)  Power  to  use  civil  force  to  disperse  unlawful  assembly,  Section  128. 

(12)  Power  to  require  military  force  to  be  used  to  disperse  unlawful  a8f>embiy.  Section  ISO. 

(13)  Power  to  record  statements  or  confessions  during  a  police-investigation,  Section  161. 

(14)  Power  to  authorise  detention  of  a  person  during  a  polioe-inyestigation,  Seotiofi  167. 

(15)  Power  to  detain  an  offender  found  in  Conrt,  Section  351 . 

(16)  Power  to  take  cognizance  of  offence,  although  committed  by  European  British  sub- 

ject, and  to  issue  process  returnable  before  a  Magistrate  having  jurisdiction. 
Section  445. 

(17)  Power  to  apply  to    District   Magistrate  to  isene  commission  for  examination  of 

witness,  Section  606  (2). 

(18)  Power  to  recover  forfeited  bond  for  appearance  before  Magistrate's  Court,  Section 

514. 

(19)  Power  to  make  order  as  to  disposal  of  property.  Section  517. 

(20)  Power  to  sell  perishable  property  of  a  suspected  character,  Section  525. 

II. — Ordinary  Powers  of  a  Magistrate  of  the  Second  Clasa. 

(1)  The  ordinary  powers  of  a  Magistrate  of  the  third  class. 

(2)  Power  to  order  the  police  to  investigate  an  offence  in  cases  in  which  the  Magistrate 

has  jurisdiction  to  try  or  commit  for  trial,  Section  155. 
(8)  Power  to  postpone  issue  of  process.  Section  202. 
(4)  Power  to  order  destruction  of  libellous  and  other  matter,  Section  521 . 
III.'-' Ordinary  Powers  of  a  Magistrate  of  the  First  Class. 

(1)  The  ordinary  powers  of  a  Magistrate  of  the  second  class. 

(2)  Power  to  issue  search-warrant  otherwise  than  in  course  of  an  inquiry.  Section  98. 

(3)  Power  to   issue  search-warrant  for  discovery  of  persons  wrongfully  confined,  Section 

100. 

(4)  Power  to  require  security  to  keep  the  peace,  Section  107. 

(5)  Power  to  require  security  for  good  behaviour,  Section  109. 
(G)  Power  to  discharge  sureties,  Section  126. 

(7)  Power  to  make  orders,  etc.,  in  possession  cases.  Sections  146,  146  and  147. 

(8)  Power  to  commit  for  trial.  Section  206. 

(9)  Power  to  stop  proceedings  when  no  complainant.  Section  249. 

ilO)  Power  to  make  orders  of  maintenance.  Sections  488  and  489. 
11)  Power  to  take  evidence  on  commission.  Section  503. 

(12)  Power  to  recover  penalty  on  forfeited  bond.  Section  514. 

(13)  Power  to  make  order  as  to  first  offenders.  Section  562. 

IV, — Ordinary  Poivers  of  a  Suhdivisional  Magistrate, 

(1)  The  ordinary  powers  of  a  Magistrate  of  the  first  class. 

(2)  Power  to  direct  warrants  to  landholders,  Section  78. 

(3)  Power  to  require  security  for  good  behaviour,  Section  110. 

(4)  Power  to  make  orders  as  to  local  nuisances,  Section  133. 

(5)  Power  to  make  orders  prohibiting  repetitions  of  nuisances.  Section  143. 

(6)  Power  to  make  orders  under  Section  144. 

(7)  Power  to  depute  Subordinate  Magistrate  to  make  local  inquiry,  Section  148. 

(8)  Power  to  order  police-investigation  into  cognizable  case.  Section  156. 

(9)  Power  to  receive  report  of  police-officer  and  pass  order,  Section  173. 

(10)  Power  to  hold  inquests.  Section  174. 

(11)  Power  to  issue  process  for  person  within  local  jurisdiction   who  has  committed  an 

offence  ootaide  the  local  jurisdiction.  Section  186. 


Digitized  by 


Google 


U49cm  1898.  ] 


ACT  Ko.  V  Of  1899. 


828 


<12)  Power  to  •ntertain  complainti,  Saotion  190. 
(18)  Power  to  receive  police-reports,  Section  190. 
(14)  Power  to  entertain  cases  without  complaint ;  Section  190. 

ila)  Power  to  transfer  cases  to  a  Subordinate  Magistrate,  Section  192. 
16)  Power  to  pass  sentence  on  proceedings  recorded  by  a  Subordinate  Magistrate,  Sec- 
tion 349. 

(17)  Power  to  forward  record  of  inferior  Court  to  Pistrict  Magistrate,  Section  485  (2). 

( 18)  Power  to  sell  property  alleged  or  suspected  to  have  been  stolen,  etc.,  Section  624. 

(19)  Power  to  withdraw  cases  other  than  appeals,  and  to  try  or  refer  them  for  trial, 

Section  528. 

(20)  Power  to  order  released  convicts  to  notify  residence,  Section  565. 

7. — Ordinary  Potoers  of  a  Viatrict  MagistraU. 

(1)  The  ordinary  powers  of  a  Subdivisional  Magistrate. 

(2)  Power  to  require  delivery  of  letters,  telegrams,  etc.,  Section  95. 

(8)  Power  to  issue  search-warrants  for  documents  in  custody  of  postal  or  telegraph 
authorities.  Section  96. 

(4)  Power  to  require  security  for  good  behaviour  in  case  of  sedition,  Section  108. 

(5)  Power  to  discharge  persons  bound  to  keep  the  peace  or  to  be  of  good  behavioor. 

Section  124. 

(6)  Power  to  cancel  bond  for  keeping  the  peace,  Section  125. 

(7)  Power  to  try  summarily,  Section  260. 

(8)  Power  to  quash  convictions  in  certain  cases,  Section  350. 

(9)  Power  to  hear  appeals  from  orders  requiring  security  for  good  behaviour,  Section 

406. 
(10)  Power  to  hear  or  refer  appeals  from  convictions  by  Magistrates  of  the  second  and 
tliird  classes,  Section  407. 

11)  Power  to  call  for  records,  Section  435. 

12)  Power  to  order  commitment,  Section  436. 

13)  Power  to  order  inquiry  into  complaint  dismissed  or  case  of  accased  discharged. 

Section  437. 

(14)  Power  to  report  case  to  High  Court,  Section  488. 

(15)  Power  to  try  European  British  subjects,  Section  443. 

(16)  Power  to  sentence  European  British  subject  to  more  than  three  months*  imprison* 

ment  or  one  thousand  rupees  fine,  or  both,  Section  446. 

(17)  Power  to  appoint  person  to  be  public  prosecutor  in  particular  case.  Section  492  (2). 

(18)  Power  to  issue  commission  for  examination  of  witness.  Sections  503,  606. 

(19)  Power  to  hear  appeals  from  or  revise  orders  passed  under  Section  614,  Section  61f  • 

(20)  Power  to  compel  restoration  of  abducted  female.  Section  552. 


SCHEDULE  IV. 
(8m  Sectiom  37  and  38). 

ADDITIONAL  P0WKB8  WITH   WHICH  PROVINCIAL  MAGISTRATES  MAY  BE 

INVESTED. 

r  (1)  Power  to  require  security  for  good  be- 
haviour in  case  of  sedition.  Section 
108: 

(2)  Power  to  require  security  for  good  be- 
haviour,  Section  110  : 

(3)  Power  to  make  orders  as  to  local  nnis- 
anoes,  Section  133  : 

(4)  Power  to   make  orders  prohibiting    re- 
petitions of  nuisances.  Section  1&  : 

Power  to  make  orders  under  fieodon 
144: 

Power  to  hold  inquests,  Seotion  174  : 

Power  to  issue  prooess  forperion  within 
local  jurisdiction  who  has  committed 
an  offence  outside  the  local  jurisdic- 
tion, Section  186  : 

Power  to  take  oognisanoe  of  offences 
upon  complaint,  Section  19^ 

Power  to  take  cognisance  of  offences 
opon  polioe*reports»  Seotkm  190: 


POWERS  WITH  WHICH •)b_-_-t^.^^ 
MAGISTRATE    ofP^"'^^^ 


THE    FIRST     CLASS  C 
MAY  BE  INVESTED.  J 


Go  TIE  N- 
MENT. 


(6) 

i?! 

(8) 
(9) 
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fBy  THE  Local  f 

I       G  O  V  K  S  R-  I 


POWBRSWITH  WHICH 
A  MAGISTRATE  OF 
THE  FIRST  CLASS 
MAY  BE  INVESTED. 


MENT. 


IBt  the  Dis- 
TRICT  MAG- 
L     I8TBATE. 


fBY THE  Local  f 

GOYBB  K- 
MINT. 


POWBRSWITH  WHlGH-{ 
A    MAGISTRATE     OF 
THE  SECOND  CLASS 
MAY  BE  INVESTED. 


Btthb  Dis. 
TBICT  Ma- 
GISTBATE. 


fBT  THE  Local  r 

GoVBBN 


MBNT. 


POWERS  WITH  WHICH 
A   BIAGISTRATE     OF«! 
THE   THIRD    CLASS 
MAY  BE  INVESTED. 


f  Br  TITB  Dl8- 
I  TBICT  MA- 
L     GI8TBATE. 


(1) 

(2) 

(3) 
(4) 


(10)  Powdrto    take    cognizance    of  offences 

without  complaint,  Section  190  : 

(11)  Power  to  try  emnmarilj,  Section  260  : 

(12)  Power  to  hear  appeals  &om  convictions 

by  Magistrates  of  the  second  and  third 
classes,  Section  407 : 

(13)  Power  to  sell  property  alleged  or  sos- 

peoted  to  have  been  stolen,  etc..  Sec- 
tion 521  : 

(14)  Power  to    order   released    convicts    to 

notify  residence,  Section  565  : 
()5)  Power  to  try  cases  under  Section  124 A 
of  the  Indian  Penal  Code. 

Power  to  make    orders  prohibiting  re- 
petitions of  nuisances.  Section  148  : 

Power  to    make  orders    under  Section 
144: 

Power  to  hold  inquests,  Section  174  : 

Power  to    take  cognizance    of    offences 
upon  complaint,  Section  190  : 

(5)  Power  to    take  cognizance    of  offences 

upon  police-reports,  Section  190  : 

(6)  Power  to  transfer  cases,  Section  192. 

(1)  Power  to   pass  sentences  of  whipping. 

Section  32  : 

(2)  Power  to  make  orders    prohibiting  re- 

petitions of  nuisances.  Section  143  : 

(3)  Power  to    make  orders  under    Section 

144: 

(4)  Power  to  hold  inquests.  Section  174 : 

(5)  Power  to    take    cognizance  of  offences 

upon  complaint,  Section  190 : 

(6)  Power  to  take    cognizance    of  offences 

upon  police-reports,  Section  190  : 

(7)  Power  to    take  cog^zance   of  offences 

without  complaint,  Section  190  : 

(8)  Power  to  commit  for  trial.  Section  206  : 

(9)  Power  to  mako  order  as  to  first  offenders, 

Section  562. 

(1)  Power  to  make  orders  prohibiting   re- 

petitions of  nuisances.  Section  143  : 

(2)  Power  to  make    orders  under  Section 

144: 

(3)  Power  to  hold  inquests.  Section  174 : 

(4)  Power  to    take  cognizance  of    offences 

upon  complaint,  Section  190  : 

(5)  Power  to  take    cognizance  of  offences 

upon  police-reports.  Section  190. 

(1)  Power    to  make  orders  prohibiting  re- 

petitions of  nuisances,  Section  143  : 

(2)  Power  to  make  orders  onder  Section  144 : 

(3)  Power  to  hold  inquests.  Section  174 : 

(4)  Power  to  take  cognizance  of   offences 

upon  complaint.  Section  190  : 

(5)  Power    to  take  cognizance  of  offences 

upon  polic^reports.  Section  190  : 

(6)  Power  to  commit  for  trial.  Section  206. 
(1)  Power  to  make  orders  prohibiting  re- 
petitions of  nuisances,  Section  148  :^ 

(3)  Power  to  make  orders  under    Section 
144: 

(3)  Power  to  hold  inquests,  Section  174  : 

(4)  Power  to  take  oognisance  of    offences 

upon  complaint,  Section  190  : 
(6)  Power    to    take   cognizance  of  offence 
opcm  police-reports,  Section  190. 
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POWERS  WITH  WHICH  /  Bythb  Local*) 
A       8UBDIV18IONAL  N      (J  o v  b  r  n-  f  Power  to  call  for  records,  Section  435. 

MAGISTBATE       MAYI      went.  C 

BE  INVESTED.  (.  ) 

SCHEDULE  V. 

(See  Section  554). 

FORMS. 

I.— Summons  to  an  accused  Pbrson. 
(See  Section  68). 
To  of 

Whereas  your  attendance  is  necessary  to  answer  to  a  charge  of  (state  ihortly  the  offence 
ekarged)y  you  are  hereby  required  to  appear  in  person  (or  by  pleader,  aa  the  ca*e  may  he)  be- 
fore the  (Maqistrafe)  of  on 
the                                              day  of                                              -     Herein  fail  not. 


Dated  tin's  day  of  ,18 

(Seaf). 


(Signature). 


II.— Warrant  of  Arrest. 

(See  Section  75). 

To  (name  and  designation  of  the  person  or  perBons  who  ie  or  are  to  execute  the  noarrant). 

Whereas  of  stands  charged  with  the  offence 

of  (state  the  offence)^  you  are  hereby  directed  to  arrest  the  said  ,  and 

to  produce  him  before  me.     Herein  fail  not. 

Dated  this  day  of  .18 

(Seal), 

(Signatwre). 
(See  Section  76). 

This  warrant  may  be  endorsed  as  follows  : — 

If  the  said  shall  give  bail  himself  in  the  sum  uf  ,  with  erne 

surety  in  the  sum  of  (or  two  sureties  each  in  the  sum  of  )  to  attend 

before  me  on  the  day  of  and  to  continue  so  to  attend  until  otherwise 

directed  by  me,  he  may  be  released. 

Dated  this  day  of  ,  18     . 

(Signature). 

III.— Bond  and  bail-bond  after  arrest  under  a  Warrant. 

(See  Section  86). 

I,  (name)  of  ,  being  brought  before  the  District  Magistrate  of  ,  (or 

as  the  case  may  he)  under  a  warrant  issued  to  compel  my  appearance  to  answer  to  the  charge  of 

,  do  hereby  bind  myself  to  attend  in  the  Court  of  on  the 

day  of  next,  to  answer  to  the  said  charge,  and  to  continue  so  to  attend  until 

otherwise  directed  by  the  Court ;  and,  in  case  of  my  making  default  herein,  I  bind  myself  to 
forfeit,  to  Her  Majesty  the  Queen,  Empress  of  India,  the  sum  of  rupees 
Dated  this  day  of  ,  18    . 

(Signature). 

I  do  hereby  declare  myself  surety  for  the  abovenamed  of  ,  that  be 

shall  attend  before  in  the  Court  of  on  the  day  of  next  to 

answer  to  the  charge  on  which  he  has  been  aiTested,  and  shall  continue  so  to  attend  until 
otherwise  directed  by  the  Court ;  and,  in  case  of  his  makiog  default  therein,  I  bind  myself  to 
forfeit  to  Her  Majesty  the  Queen,  Empress  of  India,  the  sum  of  rupees 

Dated  this  day  of  ,  18    . 

{Signatured 
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IV.— Proclamation  RKquiRiiro  thi  Afpbarancb  of  a  person  acoubbd. 

(844  8«Uion  87). 

Whbrbab  complaint  haa  been  made  before  me  that  (name,  deicription  and  addreU)  has 
eommitted  (or  is  aoapected  to  have  oommitted)   the  offence  of  ,  poniahable  under 

Section  of  the  Indian  Penal  Hode,  and  it  haa  been  returned  to  a  warrant  of  arrest 

thereupon  issued  that  the  said  (name)  cannot  be  found ;  and  whereas  it  has  been  shown 
to  my  satisfaction  that  the  said  (name)  has  absconded  (or  is  concealing  himself  to  avoid  the 
serrioe  of  the  said  warrant)  ; 

Proclamation  is  hereby  made  that  the  said  of  is  required  to  appear  at 

(placs)  before  this  Court  (or  before  me)  to  answer  the  said  complaint  within  days  from 

this  date. 

Dated  this  day  of  ,  18    . 

(8mU).  (Signature), 

V. — Proclamation  rb^uirino  the  Attendance  of  a  Witness. 

(8m  K^ction  87). 

Whereas  complaint  has  been  msde  before  me  that  (namet  description  and  addre$$)  has  com- 
mitted (or  is  suspected  to  have  committed)  the  offence  of  {mention  the  offence  concieely)  and  a 
warrant  has  been  issued  to  compel  the  attendance  of  (namOj  description  and  cMreite  of  the  ynt" 
nese)  before  this  Court  to  be  examined  touching  the  matter  of  the  said  complaint ;  and 
whereas  it  has  been  returned  to  the  said  wnrrant  that  the  said  (name  of  witneee)  cannot  b« 
served,  and  it  haa  been  shown  to  my  satisfaction  that  he  has  absconded  (or  is  concealing  him- 
self to  avoid  the  service  of  the  sud  warrant) ; 

Proclamation  is  hereby  made  that  the  said  (name)  is  required  to  appear  at  {place)  before 
the  Court  of  on  the  day  of  next  at  o'clock,  to  be  examined 

touohing  ,  the  offence  complained  of . 

Dated  this  day  of  ,  18    . 

(8§al).  (Signature). 

YI. — Order  of  Attachment  to  compel  the  Attendance  of  a  Witness. 

(See  Section  88). 

To  the  Police^ffioer  in  charge  of  the  Police-station  at 

Whereas  a  warrant  has  been  duly  issued  to  compel  the  attendance  of  (name,  d€$cription 
ami  addreu)  to  testify  oonceming  a  complaint  pending  before  this  Court,  and  it  has  been 
returned  to  the  said  warrant  that  it  cannot  be  served  ;  and  whereas  it  has  been  shown  to  my 
eatiBfaotion  that  he  has  absconded  (or  is  concealing  himself  to  avoid  the  service  of  the  said 
warrant) ;  and  thereupon  a  Proclamation  was  duly  issued  and  published  requiring  the  said 
to  appear  and  give  evidence  at  the  time  and  place  mentioned  therein,  and 
he  has  failed  to  appear ; 

This  is  to  authorise  and  require  you  to  attach  by  seizure  the  moveable  property  belonging 
to  the  said  to  the  value  of  rupees  which  you  may 

find  within  the  District  of  and  to  hold  the  said  property  under  attachment  pending  the 

further  order  of  this  Court,  and  to  return  this  warrant  with  an  endorsement  certifying  the 
maimer  of  its  execution. 

Dated  this  day  of  ,  18    . 

(5ea0-  (St^no^ure). 

Order  of  Attachment  to  Compel  the  Appearance  of  a  Pbbson  Accused. 

(See  Section  88). 

To  (ntLW  and  deeigtMtion  of  the  person  or  persons  who  is  or  are  to  execute  the  vtarranit). 

Whereas  complaint  has  been  made  before  me  that  (name  detcfiption  and  address)  haa 
committed  (or  is  suspected  to  have  committed)  the  offence  of  ,  punishable  vnder 

gool^on  of  the  Indian  Penal  Code,  and  it  has  been  returned  to  a  warrant  of  aneBt 

thereupon  issued  that  the  said  (name)  cannot  be  found ;  and  whereas  it  has  been  ahown  to  my 
(latisfaction  that  the  said  (name)  has  absconded  (or  is  concealing  himself  to  avoid  the  Bervioe 
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of  the  said  warrant),  and  thereupon  a  Proclamation  was  duly  issued  and  published  requiring 
the  said  to  appear  to  answer  the  said  charge  within  days ;  and  whereat 

the  said  is  possessed  of  the  following  property  other  than  land  paying  revenue  to 

Ooyemment  in  the  village  (or  town)  of  ,  in  the  District  of  ,  vts., 

,  and  an  order  has  been  made  for  the  attachment  thereof ; 

Tou  are  hereby  required  to  attach  the  said  property  by  seisure,  and  to  hold  the  same  under 
attachment  pending  the  further  order  of  this  Court,  and  to  return  this  warrant  with  an 
endorsement  certifying  the  manner  of  its  execution. 

Dated  this  day  of  ,  18    . 

(Seal).  (Signaturtf. 


Obder  aothobising  an  Attachment  by  the  Deputy  Commirrionbb  as  Collectob. 

(8«s  Section  88). 

To  the  Deputy  Commissioner  of  the  District  of 

Whbbkas  complaint  has  been  made  before  me  that  (nime,  description  and  addrese)  '  has 
committed  {or  is  suspected  to  havo  committed)  the  offence  of  ,  punishable  under 

Section  of  the  Indian  Penal  Code,  and  it  has  been  returned  to  a  warrant  of  arrest 

thereupon  issued  that  the  said  (name)  cannot  be  found ;  and  whereas  it  has  been  shown  to 
my  satisfaction  that  the  said  (name)  has  absconded  {or  is  concealing  himself  to  avoid  the  service 
of  the  said  warrant)  and  thereupon  a  Proclamation  was  duly  issued  and  published  requiring 
the  said  to  appear  to  answer  the  said  charge  within  days,  but  he  has  not 

appeared ;  and  whereas  the  said  i»  possessed  of  certain  land  paying  revenue  to 

Government  in  the  villsge  (or  town)  of  io  the  district  of 

Yon  are  hereby  authorised  and  requested  to  cause  the  said  laud  to  be  attached,  and  co  be 
held  under  attschment  pending  the  further  order  of  this  Court,  and  to  certify  without  delay 
what  you  may  have  done  in  pursuance  of  this  order. 

Dated  this  day  of  ,  18    . 

(Seal).  (Signature). 


VII.— Warrant  in  the  fiBST  instance  to  being  up  a  Witness. 

(See  Section  90). 

To  (name  and  deeignatien  of  the  Polic€'OJficer  or  other  fterson  or  pereonB  who  ia  or  are  to  eweeute 

the  warrant). 

WilEBEAS  complaint  has  been  made  before  me  that  of  has  {or  is  suspected 

lo  have)  committed  the  offence  of  (mention  the  offence  coneitely)^  and  it  appears  likely  that 
(name  and  deecriptiMi  of  witness)  can  give  eTidence  concerning  the  said  complaint ;  and 
whereas  I  have  good  and  suflScient  reason  to  believe  that  he  will  not  attend  as  a  witness  on  the 
hearing  of  the  said  complaint  unless  compelled  to  do  so ; 

This  is  to  authorise  and  require  you  to  arrest  the  said  {name)  and  on  the  day 

of  to  bring  him  before  this  Court,  to  be  examined  touching  the  offence  complained  of. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of  ,  18    . 

(Seal),  (Signature). 


VIIT.— Warrant  to  sr^rph  after  Information  ok  a  particular  Offence. 

{ffee  Section  96 K 

To  (name  and  d^signntwn  of  the  Polict*^fficer  or  other  prreon  or   pereong  who  i»  or  are  t     ewecute 

the  wnrrant). 

Whereas  information  has  been  laid  {or  complainr  has  been  made)  before  me  of  the 
commission  (or  suspected  commission)  of  th*»  offence  of  (mention  the  ofence  concisely)^  and  it 
has  been  made  to  appenr  to  me  that  the  production  of  (eptci/y  the  thing  eUarly)  is  essential  to 
the  inquiry  now  being  made  {or  about  to  be  made)  into  the  said  offence  (or  suspected  offence)  ; 
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This  is  to  authorise  and  require  you  to  search  for  the  said  (the  thing  specifUd)  in  the  {d€$crih€ 
the  hou9e  or  place  or  part  thereof  to  which  the  search  is  to  he  confined),  and,  if  found,  to  produce 
^he  same  forthwith  before  this  Court  returning  this  warrant,  with  an  endorsement  certifying 
what  you  have  done  under  it,  immediately  upon  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of  ,  18    . 

^^««0.  .  (Signature). 


[X.— WaBBANT   to   8EABCH    808PECTED    PLACE    OK   DrPOSII, 

(See  Section  98). 

To  {name  and  designation. oj  a  Police-oficer  above  the  rank  of  a  Constable). 

Whrbeab  information  has  been  laid  before  me,  and  on  due  inquiry  thereopon  had  I  have 
been  led  to  believe  that  the  (describe  the  house  or  othar  place)  is  used  as  a  place  for  the  deposit 
(or  sale)  of  stolen  property  (or  ij  for  either  o)  the  other  purposes  etcpressed  in  the  section  stat9 
ths  purpose  in  the  words  of  the  section)  ; 

This  is  to  authorise  and  require  you  to  enter  the  said  house  (or  other  place)  with  such 
assistance  ss  shall  be  required,  and  to  use,  if  necessary,  reasonable  force  for  that  purpose,  and 
to  search  every  part  of  the  taid  house  {or  other  place,  or  if  the  search  in  to  he  confined  to  a  part 
specify  the  part  clearly) ,  and  to  seize  and  take  possession  of  any  property  {or  documents,  or 
stamps,  or  seals,  or  coins,  as  the  case  may  be)  -  [Add  {wh»n  the  case  requiteis  tt)  and  also  of  any 
instruments  and  materials  which  you  may  reasonably  believe  to  be  kept  for  the  manufacture 
of  forged  documents,  or  counterfeit  stamps,  or  false  seals,  or  counterfeit  coin  (as  the  case  may 
be)],  and  forthwith  to  bring  before  this  Court  such  of  the  said  things  as  may  be  taken  possession 
of,  returning  this  warrant,  with  an  endorsement  certifying  what  you  have  done  under 
it,  immediately  upon  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of  IS     . 

(Seal).  (Signature). 


X. — Bond  to  kekp  the  Peace. 

(See  Section  107). 

Whbbeas  I,  (nowifl),  inhabitant  of  (place),  have  been  called  upon  to  enter  into   a  bond   to 
keep  the  peace  for  the  term  of  ,  I  hereby  bind  myself   not   to 

commit  a  breach  of  the  peace,  or  do  any  act  that  may  probably  occasion  a  breach  of  the  peace, 
during  the  said  term ;  and,  in  case  of  my  making  default  therein,  1  hereby  bind  myself  to 
forfeit  to  Her  Majesty  the  Queen,  Empress  of  India,  the  sum  of  rupees 

Dated  this  day  of  ,18     .  (Signature). 


{XI.— Bond  fob  Good  Bkhatioub. 

(See  Sections  108,  109  and  110). 

W habeas  1,  {name),  inhabitant  of  (place),  hav«  been  called  upon  to  enter  into  a  bond  to 
be  of  good  behaviour  to  Her  Majesty  the  Queen,  Empress  of  India,  and  to  all  Her  subjects  for 
the  term  of  (ttate  the  period),  I  hereby  bind  myself  to  be  of  good  behaviour  to  Uer  Majesty  and 
to  all  Her  subjects  during  the  said  term  ;  and,  in  case  of  my  making  defaalt  therein,!  bind 
myself  to  forfeit  to  Her  Majesty  the  snm  of  rupees 

Dated  this  day  of  ,  18     . 

(Signature). 

(Where  a  bond  with  suretiea  in  to  be  executed  aihl) — We  do  hereby  declare  ourselves  aareties 
for  the  above«»ained    "  thnt  hw  will  be  of  good   behaviour  to   Uer   Majesty   the 

Queen,  Empress  of  India,  and  to  all  Her  subjects  during  the  said  term  ;  and,  in  case  of  his 
making  default  therein,  we  bind  ourselves,  jointly  and  severally,  to  forfeit  to  Uer  Majesty  the 
sum  of  rupees 

Dated  this  day  of  ,  18    . 

(Signature). 
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XII. -Summons  oir  information  of  a  pbobablb  Bbeach  of  thb  Peace. 

{8ee  8$cHon  114). 

To  of 

Whebbas  it  has  been  made  to  appear  to  me  by  credible  information  that  (state  the 
9ub$tance  of  the  information) ^  and  that  70a  are  likely  to  commit  a  breach  of  the  peace  (or  by 
ivhich  act  a  breach  of  the  peace  will  probably  be  occasioned),  yon  are  hereby  required  to  attend 
in  perFon  (or  by  a  duly  authorised  agent)  nt  the  Office  of  the  Magistrate  of  on  the 

day  of  18    ,  at  ten  o'clock  in  tbe  forenoon  to  show   cause  why  you 

should  not  be  required  to  enter  into  a  bond  for   rupees  [to/ien  surttiea  are  required^  add — 

and  also  to  give  security  by  the  bond  of  one  {or  two  as  the  cai>e  may  he)  surety  (or  sureties)  in 
the  sum  of  rupees  (each  if  mor«  than  one)'],  that  you  will  keep  the  peace  for  the  term 

of 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of  ,  18 

(Seal).  (Signature). 

XIII.— Wabbant  of  Commitment  on  Failure  to  find  Secubity  to  keep  the  Peace. 

(See  Section  128). 

To  the  Superintendent  (or  Keeper)  of  the  Jail  at 

Whbbeas  (name  and  addresv)  appeared  before  me  in  person  (or  by  his  authorised  agent) 
on  the  day  of  in  obedience  to  a  summons  calling  upon  him  to  show 

cause  why  he  should  not  enter  into  a  bond  for  rupees  with  one  surety 

(or  a  bond  with  two  sureties  each  in  rupees  )  ,  that  he,  the  said 

(name)  would  keep  the  peace  for  the  period  of  months  ;  and  whereas  an  order  was 

then  made  requiring  the  said  (name)  10  enter  into  and  find  such  security  (state  the  security 
ordered  when  %t  differs  from  that  mentioned  in  the  summons) ^  and  he  has  failed  to  comply  with 
the  said  order ; 

This  is  to  authorise  and  require  you,  the  said  Superintendent  (or  Keeper),  to  receive  the 
said  (wtme)  into  your  custody,  together  with  this  warrant,  and  him  safely  to  keep  in  the  said 
jail  for  the  said  period  of  (term  of  imprisonment)  unless  he  shall  in  the  meantime  comply  with 
the  said  order  by  himself  and  his  surety  (or  sureties)  entering  into  the  said  bond,  in  which  case 
the  same  shall  be  received,  and  the  said  (name)  released,  and  to  retnm  this  warrant  with 
an  endorsement  certifying  the  manner  of  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of        ,  18    . 

(Seal)  (Signal  're). 

XIV. — Wabbant  of  Commitment  on  Failube  to  find  Secubity  foe  Good  Bbbavioub. 

(See  Section  123). 

To  the  Superintendent  (or  Keeper)  of  the  Jail  at 

*Whebea8  it  has  been  made  to  appear  to  me  that  (name  and  description)  has  beo>i  and  is 
lurking  within  the  district  of  having  no  ostenfiible  means  of  subsistence-  {or,  and 

that  he  is  unable  to  give  any  satisfactory  account  of  himself)  ; 

or 

Whebbas  evidence  of  the  general  character  of  (name  and  description)  has  been  adduced 
before  me  and  recorded,  from  which  it  appears  that  he  is  an  habitual  robber  (or  houF  oreaker, 
etc.,  as  the  case  may  he) ; 

And  whereaa  an  order  has  been  recorded  stating  the  same  and  requiring  the  sai  I  (name) 
to  furnish  security  for  his  good  behaviour  for  the  term  of  {state  the  pr:-::)  by  enterii.  r  into  a 
bond  with  one  surety  (or  two  or  more  sureties,  as  the  ca*€  may  6c),  himself  for  rupees  , 

and  the  said  surety  {or  each  of  the  said  sureties)  for  rupees  ,  and  the  said   (name) 

has  failed  to  comply  with  the  said  order  and  for  such  defaolt  has  been  adjudsred  impri8t>nment 
for  {state  the  term)  unless  the  said  security  be  sooner  famished  ; 

Thip  is  to  authorise  and  require  you,  the  said  Superintendent  (or  Keeper),  to  receive  tbe 
Baid  (name)  into  your  custody,  together  with  this  warrant  and  him  safely  to  keep  in  thn  said 
jail  for  the  said  period  of  {term  of  iwiprisonment)  unless  he  shall  in  the  meantime  cpmply  with 
the  said  order  by  himself  and  his  surety  (or  suretiefl)  entering  into  the  said  bond,  in  which  case 
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the  same  shall  be  reoeived  aod  the  said  (n  ame)  released,  and  to  retam  this  warrant  with  an 
endorsement  certifying  the  manner  of  its  execntion. 

Given  onder  my  hand  and  the  seal  of  the  Court,  this  day  of  ,  18    . 

(Seal).  {Signatwre). 

XV.— Warrant  to  dihcharqib  a  Pbrson  imprisoned  on  Failure  to  give  Sbcuritt. 

{See  Sections  123  and  124). 

To  the  Superintendent  {or  Keeper)  of  the  Jail  at  {or  other  officer  in  %oho$e 

custody  the  person  is). 

Whereas  (name  and  description  of  prigoner)  was  committed  to  your  custody  under  warrant 
of  the  Court,  dated  the  day  of  ,  and  has  since  dulj  given  secnrity  under 

Section  of  the  Code  of  Criminal  Procedure  ; 

or 
and  there  have  appeared  to  me  sufficient  grounds  for  the  opinion  that  he  can  be  released  without 
hasard  to  the  community  ; 

This  is  to  authorise  and  require  you  forthwith  to  discharge  the  said  (name)  from  your 
custody,  unless  he  is  liable  to  be  detained  for  some  other  cause. 

Griven  under  my  hand  and  the  seal  of  the  Court,  this  day  of  ,  18    . 

(Seal).  {Signature), 

XVI. — Okdkr  for  tbe  Removal  op  Ndisances. 

(See  Section  133). 

To  (name,  description  and  address). 

Whereas  it  has  been  made  to  appear  to  me  that  you  have  caused  an  obstruction  (or 
nuisance)  to  persons  using  the  pablic  roadway  (or  other  public  place)  which,  etc.,  (describe  the 
road  or  public  place),  by  etc,,  (state  what  it  is  that  comes  the  obstruction  or  nuisance),  and  that 
such  obstruction  (or  nuisance)  still  exists  ; 

or 

Whereas  it  has  been  made  to  appear  to  me  that  you  are  carrying  on  ss  owner,  or  manaaer 
the  trade  or  occupation  of  (ttate  the  particular  trade  or  occupation  and  the  place*  where  U  if 
carried  on),  and  that  the  same  is  injurious  to  the  public  health  (or  comfort)  by  reason  (state 
briefly  in  what  manner  the  injurious  effects  are  caused}^  and  should  be  suppressed  or  removed  to 
a  different  place ; 

or 

Whereas  it  has  been  made  to  appear  to  me  that  you  are  the  owner  (or  are  in  posseasion 
of  or  have  the  control  over)  a  certain  tank  (or  well  or  excavation)  adjacent  to  the  public  way 
{describe  the  thorough/are),  and  that  the  safety  of  the  public  is  endangered  by  reason  of  the  said 
tank  (or  well  or  excavation)  being  without  a  fence  (or  insecurely  fenced)  ; 

or 

Whereas,  etc.,  etc.  (as  the  case  may  be) ; 

I  do  hereby  direct  and  require  you  within  (state  the  time  allowed)  to  (state  what  is  requir- 
ed to  be  done  to  abate  the  nuisance)  or  to  appear  at  in  the  Court  of  on  the 
day  of                next,  and  to  show  cause  why  this  order  should  not  be  enforced ; 

or 

I  do  hereby  direct  and  require  you  witlrn  (state  the  time  allotoed)  to  cease  carrying  on  the 
said  trade  or  occupation  at  the  said  place,  and  not  again  to  carry  on  the  same,  or  to  remove  th 
gaid  trade  from  the  place  where  it  is  now  carried  on,  or  to  appear,  etc.  ; 

or 

I  do  hereby  direct  and  require  you  within  (statt^  the  time  allowed)  to  put  np  a  sufficient 
fence  (stat^  the  hind  offence  and  thp  part  to  be  fenctd);  or  to  appear,  etc. 

or 
I  do  hereby  direct  and  require  yon,  etc.,  etc.  {as  the  rase  may  be). 

Given  under  my  hand  and  the  seal  of  the  Court,  this  dav  of  18    . 

(Btal),  i^ignatureX 
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XVII.  ^Magistrate's  Obdbb  constituting  a  Jury. 

(Sea  Section  188  >. 

Wherkas  on  the  day  of  ,  18    ,  an  order  was  issued  to  {nam§)  requir- 

iog  lum  {staU  the  effect  of  the  order),  and  whereas  the  said  (name)  has  applied  to  me)  by  a 
petition  bearing  date  the  day  of  ,  for  an  order  appointing  a  Jnry 

to  try  whether  the  said  recited  order  is  reasonable  and  proper;  I  do  hereby  appoint  (the  names, 
etc,  of  the  five  or  more  Jurors)  to  be  the  Jury  to  try  and  decide  the  said  question,  and  do 
require  the  said  Jnry  to  report  their  decision  within  days  from  the  date  of  this 

order  at  my  office  at 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of  ,  18    . 

(Swl).  (aignature). 

XVni.— Magistrate's  Notice  and  Pbrimptort  Order  after  the  Finding  by  a  Jury. 

(See  Section  140). 
To  (name^  description  and  address). 

I  HEREBY  give  you  notice  that  the  Jury  duly  appointed  on  the  petition  presented  by  you 
on  the  day  of  have  found  that  the  order  issued  on  the 

day  of  requiring  you  (state  substantially  the  requisition  in   the  ordor)   is  reasonable 

and  proper.  Such  order  has  been  made  absolute,  and  I  hereby  direct  and  require  you  to  obey 
the  said  order  within  (state  the  time  allowed),  on  peril  of  the  penalty  provided  by  the  Indian 
Penal  Code,  XLV  of  1860,  for  disobedience  thereto.  • 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of  ,  18     ' 

(Seal).  (Signature). 

XIS.—Injonction  to  provide  against  Imminent  Danger  pending  Inquiry  by  Jury. 

(Sea  Section  142). 

To  {name,  description  and  address). 

Whereas  the  inquiry  by  a  Jury  appointed  to  try  whether  my  order  issued  ou  the 
day  of  ,  18    ,  is  reasonable  and  proper  is  still  pending,  and  it  has    been   made 

to  appear  to  me  that  the  nuisance  mentioned  in  the  said  order  is  attended  with  so  imminent 
serioQB  danger  to  the  publio  as  to  render  neoessary  immediate  measures  to  prevent  such 
danger,.  1  do  hereby,  under  the  provisions  of  Section  142  of  the  Code  of  Criminal  Procedure, 
direct  and  enjoin  you  forthwith  to  {state  plainly  what  is  required  fo  be  done  as  a  temporary  safe- 
guard), pending  the  result  of  the  local  inquiry  by  the  Jury. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of  ,  18    . 

(Seal).  (Signature), 

XX.— Magistrate's  Order  prohibiting  the  repetition,  etc.,  of  a  Nuisance. 

(See  Section  148). 

To  (name,  description  and  address). 

Whereas  it  has  been  made  to  appear  to  me  that,  etc.  {state  the  proper   recital,  guided  by 
Form  No.  XVI  or  Form  No.  XXI,  as  the  case  may  be), 

I  do  hereby  strictly  order  and  enjoin  you  not  to  repeat  the  said  nuisance  by  again   plac- 
iog  or  causing  or  permitting  to  be  placed,  etc.  (as  the  case  may  be). 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of  ,  18    • 

(Seal).  (Signature). 

XXI.— Magistrate's  Order  to  prevent  Obstruction,  Kiot,  etc. 

(See  Section  144). 

To  (name,  description  and  address). 

Whxebas  it  has  been  made  to  appear  to  me  that  you  are  in  possession  (or  bav«  the 
managemeot)  of  (describe  clearly  the  property),  and  that,  in  digging  a  drun  on  the  mid  land.^ 
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yoa  are  about  to  throw  or  placf»  a  portion  of  the  earth  and  stones  dug  np  Upon  the  adjoining 
pablio  road,  so  as  to  occasion  risk  of  obstruction  to  persons  using  the  road ; 

or 

Wbbrbas  it  haA  been  made  to  appear  to  me  that  you  and  a  number  of  other  persons 
(mention  the  class  of  persons)  >ire  about  to  meet  and  proceed  in  a  religions  procession  along  the 
pnblio  street,  eic.  (at,  the  case  may  &«),  and  that  such  procession  is  likely  to  lead  to  a  riot  or 
an  affray; 

or 

Wbebbas,  etc.,  etc.,  (as  (he  case  may  he)  ; 

I  do  hereby  order  you  not  to  place  or  permit  to  be  placed  any  of  the  earth  or  stones  dog 
from  land  on  any  part  of  the  said  road  ^ 

or 

I  do  hereby  prohibit  the  procession  passing  along  the  said  street,  and  strictly  warn  and, 
enjoin  you  not  to  take  any  part  in  such  procession  (or^  as  the  case  recited  may   require). 

Given  under  my  band  and  the  seal  of  the  Court,  this  day  of  ,18    . 

(Sejl).  ( Signature). 

XXII. — Magistrate':}  Ordbr  declaring  Party  entitled  to  retain  Possession  of 

^  LAND,   ETC.,  IN  DISPUTE. 

{See  Section  145). 

It  appearing  to  me,  on  the  grounds  duly  recorded,  that  a  dispute,  likely  to  induce  a  breach 
of  the  peace,  existed  between  (describe  the  parties  by  name  and  residence  or  residence  only  if  the 
dispute  he  hetweeyh  bodies  of  villagers)  concerning  certain  {state  concisely  the  subject  of  dispute), 
situate  within  the  local  limits  of  my  jurisdiction,  all  the  said  parties  were  called  upon  to 
give  in  a  written  statement  of  their  respective  claims  as  to  the  fact  of  actual  possession  of  the 
said  {the  subject  of  dispute),  and  being  satisfied  by  due  inquiry  had  thereupon,  without 
refer«nce  to  the  merits  of  the  claim  of  either  of  the  said  parties  to  the  legal  right  of  poaseasioD, 
that  the  claim  of  actual  possession  by  the  said  {name  or  names  or  description)  is  true. 

I  do  decide  and  declare  that  he  is  {or  they  are)  in  possession  of  the  said  {the  subject  of 
dispute)  and  entitled  to  retain  such  possession  until  ousted  by  due  course  of  law,  and  do 
strictly  forbid  any  distnrbanoe  of  his  {or  their)  possession  in  the  meantime. 

Given  under  my  hand  and  the  seal  of  the  Court,  thiB  day  of  ,18 

{Seal).  {Signature). 

XXIII. — Warrant  ov  Attachment  in  tbe  Case  of  a  Dispute  as  to  the  Possession  of 

Land,  etc. 

{See  Section  146). 

To  the  Polioe-oflScer  in  charge  of  the  Police-station  at  lor  To  the  Collector  of        ]. 

Whereas  it  has  been  made  to  appear  tu  me  that  a  dispote  likely  to  induce  a  breach  of  tbe 
peace  existed  between  {describe  the  parties  concerned  by  name  and  residence,  or  residence  only  if 
the  dispute  be  between  bodies  of  villagers)  concerning  certain  (state  concisely  the  subject  of  dispute) 
situate  within  the  limits  of  my  jurisdiction,  and  tbe  said  parties  were  thereupon  duly 
called  upon  to  state  in  writing  their  respective  claims  as  to  the  fact  of  actual  possession 
of  the  said  {the  subject  of  dispute),  and  whereas,  upon  due  inquiry  into  the  said 
claims,  I  have  decided  that  neither  of  the  said  parties  was  in  possession  of  the  said  {the 
subject  of  dispute)  [^or  I  am  unable  to  satisfy  myself  as  to  which  of  the  said  parties  was  in 
possession  as  af(»esaid]  ; 

This  is  to  authorise  and  require  yon  to  attach  th«  said  {the  subject  of  dispute)  by  taking  and 
keeping  possession  thereof,  and  to  hold  the  same  under  attachment  until  the  decree  or  order  of  a 
competent  Court  determining  the  rights  of  the  parties,  or  the  claim  to  possession,  shall  have 
been  obtained,  and  to  return  this  warrant  with  an  endorsement  certifying  the  manner  of  its 
execution. 

Give  under  my  hand  and  the  seal  of  the  Court,  tluV  day  of  ,  18 

(Seal.)  ^Si§natur$y 
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XXIV. — Magistratb's  Ordee  prohibiting  the  doing  ok  anything  on  Land  or  Water. 

{SeeStctxon  147.) 

A  DI6PDTE  having  ariiteu  concerning  the  right  of  use  of  (state  concisfhj  the  auhject  of 
diipHtf)  situate  within  the  limita  of  my  jurisdiction,  the  possession  of  M'hich  land  (or 
water)  is  claimed  exclusively  by  {fiencribe  th^  person  or  p«i'8on»),  and  it  appearing  to  me,  on 
due  inquiry  into  the  same,  that  the  said  land  (or  water)  has  been  open  t^  the  enjoyment  of 
such  use  by  the  public  (or  if  hy  an  ihdiuidiial  or  a  cluftn  of  personv,  d^ncribe  him  or  th»m),  and 
(if  the  una  rnnb'*  eajot/ed  throuahoat  thtt  wear)  that  the  said  nse  has  been  enjoyt>d  within 
three  months  of  the  infir.itution  of  the  said  inquiry  (or  if  the  u*e  is  enjuyabtn  only  at  ptirticulnr 
teat'OHit^  itinj  "  during  the  last  of  the  seasons  at  which  tbe  same  is  capable  of  being  enjoyed  **)  : 

I  do  order  that  the  said  (the  claimant  or  claiman-'n  o/  po«i»eH«io»),  or  any  one  in  their 
interest,  shall  not  take  (or  retain)  possession  of  the  said  land  (or  wat3r)  to  tliH  exclusion  of 
the  enjoyment  of  the  right  of  use  aforesaid,  until  he  (or  they)  shall  obtain  the  decree  or  order 
of  a  competent  Court  adjudging  him  (or  them)  to  be  entitled  to  exclusive  possession. 

Given  under  my  hand  and  the  seal  of  the  Court,  thi«  day  of  ,  18     . 

(Seal,)  iSiynaturc.) 

XXV.— Bond  and  Bail-bond  on  a  Prkliminary  inquiry  BEroRE  a  Police-okfickr. 

(See  Section  1G9.) 

I,  (name)  of  ,  being  charged  with  the   offence  of         ,  and  after  inquiry  required  to 

appear  before  the  Magistrate  of  , 

or 
and  after  inquiry  called  upon  to  enter  into  my  own    recognizance  to  api>ear  when  required.  »lo 
hereby  bind  myself  to  appear  at  ,  in  the  Court  of  ,  on  the  day  of 

next  ((»r  on  such  day  as  I  may  hereafter  be  required  to  attend),  to  answer  further  to 
the  said  charge,  and,  in  case  of  my  making  default  hereiii,  1  bind  myself  to  forfeit  to  Her 
Majesty  the  Queen,  impress  of  India,  the  sum  of  rupees 

Dated  this  day  of  ,18     . 

(Siynature.) 

1  hereby  declare  myself  (or  we   jointly  and   sovorally   diH'Ure   ourselves  and   «>aoh  of   n.s> 
surety  (or  sureties)  for    the  abovesaid  thafhe  shall  att«nd  at  ,  in  the  Court    *»f 

,  <»n  the  day  of  next  (or  on  such  day  ns  he  may  hereafter  be  retpiire«l 

to  attend),  further  to  answer  to  the  charge  pending  against  him,  and.  in  ease  of  his  makin'r 
default  therein,  1  hereby  bind  myself  (or  wc  hereby  bind  ourselves)  to  forfeit  to  Her  Majesty 
the  V.ucen  Kmpress  of  India,  the  sum  of  rupees 

Dated  this  day  of  ,  18     . 

iStynaturf.) 


XXVI.— Bond  to  froseoctk  or  give  Evidenck. 

(See  Section  170.) 

I,  (nanm)  of  (place),  do  hereby  bind  myself  to  attend  at  .  in  the  Court  of  at 

o'clock  on  the  day  of  next,  and  then  and  there  to  prosecute  (or  to   pro- 

secute and  give  evidence)  (or  to  give  evidence)  in  the  matter  *^f  a  charge  of  againht 

oLC  A.  B.,  and,  in  case  of  making  default  herein,  I  bind  myself  to  forfeit  to  Her  Majesty    the 
Queen,  Empress  of  India,  tbe  sum  of  rupees 

Pated  this  day  of  ,  18     . 

(Signutnif.) 


XXVII. — NoTKK  OK  Commitment  by  Magistkaie  to  CiovKkXMEM  Plkapkk. 

(Sec  Section  218.) 

The  Magistrate  of  hereby  gives  notice   that  ho  has   committed    one  for 

(rial  at  the  next  Sessions  ;  and  the  Masristrate  hereby  instructs  the   Government  Plead  er   to 
conduct  the  prosecution  of  the  said  case. 

The  charge  against  the  accused  is  tliat,  &c.  (niatc  the  offenre  as  in  the  charge). 

Dated  this  day  of  ,18     . 

iSiynxiture.}     ^ 

Digitized  by  VjOOQ IC 


240  AOT  No.  V  OP  1898.  [  Abooej) 


XXVIII.— Chabobs. 

{8e$  Sections  221,  222,  223.) 

(1)— Chabges  with  onb  Head. 

(a)  I,  {name  and  office  of  Uagietrate,  etc.  ],  hereby  charge  yon  (name  of  aeeused  veraon)  as 
follows :—  ' 

(6)  That  you,  on  or  about  the  day  of  ,  at  ,  waged  war  agnioBt  Her 

On  Ponal  Code,  section  121.       Majesty  the  Queen,  Empress  of  India,  and  thereby   committed 

an  offence  punishable  under   section  121   of  the  Indian  PenjU 

Code,  and  withm  the  cognizance  of  the  Court  of    Session  (when  the  charge  ie  framed  by  a 

Presidency  Magistrate,  for  Court  of  Session  suhstituU  H igh  Court). 

(c)  And  I  hereby  direct  that  you  be  tried  by  the  said  Court  on  the  said  charge. 

[ToUs.Uti,utedfor  (5)]  :-  iSigr^ature and  seal  of  th.  Magistrate.) 

(2)  That  you,  on  or  about  the  day  of  ^  ^  ^  ,  at  with  the  intention  of  in- 
On  secUon  124.  ^cinK  the  Hon  ble  A.B.,  Member  of  the  Council  of  the  Governor- 
,   „      ,                 ,.  ^       ,     general  of  India,  to  refrain  from  exercising  a  lawful  newer  a8 

'^S^o^^'^oVT''^*!?^  committed  an  offenc!  punis^Tund^ 

(oJnTghCo^)      ^""^"^^^"^^  ^^^«'  and  within  the  cognisance  of  the  Court  of    Session 

(3)  That  you,  being  a  public  servant  in  the  Department,  directly  accepted  from  (state 
On  section  161.                        *J«  "««*)»  for  another  party  (state  the  name),  a  grati6catioD 

eo  do  .nofflciaj  ac,  .„a  ^^CV^^roStZ'S^l.t:  ^j:^-  ^^^Z 
Indian  Penal  Code,  and  within  the  cognizance  of  the  Court  of  Seasion  (o,  High  Court) 

(4)  That  yon,  on  or  about  the  day  of  ,  „t  .  did  (or  omitted 

On  section  106.  ^Jf''\t^"""'y-'"^    ..       •  .  «uch  coUct  being 

,  ^.  .  ^.  .  contrary  to  the  pronsiona  of  Act        .section  .nS 

known  by  yoD  to  be  prejudicial  to  and  HioiLkT-         -.i  j  J 

Tsf^^rorXr^rr  -'  *'- '-"""  ^^  ^-^^^  -/i.j»e^r;rofTHe°?r 

(5)  That  you,  on  or  about  the  day  of  at  •    *>, 
On  section  183.                       course  of  the  trial  of                       ,  before                           '  '^ 

m  evidence   that  "  »»  «,i„-„i.   «*  i.       '  8v»*ea 

either  knew  or  believed  to  be  faUe,  or  did  not  believe  to  Ha  fm«  on^\T  u  «**^™e»»t  7°" 
oifence  punishable  mider  section  198  of  the  IncH^n  P^^^^  Code  aoS  ti  hr^J^  committed  an 
the  Court  of  Session  (or  High  Court).  '     ^  '^^^^  ^^^  cjogmzanoe  of 

(6)  That  you,  on  or  about  the  day  of  ^t 

On  Section  304.  ^Jatw'"'^^^''  ^''"'**'^'^^  ^t  amounting  'to  murder,  causingTc 

able  under  section  304  of  the  Indian  Penal  Code  andT^tWrthrr^^*^  ^"  f  ^^  P"""*^" 
Session  (or  High  Court).  *  ^'^^'''  ^^^  cognizance  of  the  Court  of 

,      (7)  That  you,  on  or  about  the  day  of  of  ^       , 

^      On  section  306.  J^e  commission  of  suicide  by  A.  B.,  a  pe^n  in  a  stite  of  hT 

(8)  That  yon,  on  or  about  the  aay  of 

On  section  3».  <^,^  grievous  hurt  to  ,  and  thereby  .^ZtZ^ll 

and  Within  the  cognisance  of  t^rui^-^s'-^trHiK^u^f  ^^  ttt^eTa'^: 

(9)  That  you,  on  or  about  the  day  of 

cognizance  of  the  Court  of  SesSoMor^gh  Com)       ''"' ^""^"^  ^«»»'  Code,  and  ^thin  the 

(10)  That  you,  on  or  about  the  day  of 

0„.,«ion3.5.  S^Cod"fnd"'^it'ISnt^"°  '^^''  ^ion  m  otZl^^ 

(or  High  Court).  ^^'  ""•*  '^•"""  '''«  cognizance  of  the  Court  of  Session 

an  Jirtrcro^^se^^-- rn*s-;;  ^jMidTJ^^r "  ^- "  ^'^  ^"^  «^- 
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(II)— GhAROIS  with  two  OB  MORE   HEADS. 

(a)  I,  {name  and  office  of  Magistrate,  etc.),  hereby  charge  you   (name  of  accused  person), 
as  follows : — 

(6)  First. — That  yon,  on  or  about  the  day  of  ,  at  ,  knowing  a 

o     ftrt.*     241  ^^^'"^  ^^  ^  counterfeit,  delivered  the  same  to  another  person,  by 

«ection      .  name  A.  B.^  as    genuine,    and  thereby    committed    an  offence 

panishable  under  section  241  of  the  Indian  Penal  Code,  and  within  the  cognizance  of  the 

Court  of  Session  (or  High  Court). 

Secondly. — ^That  you,  on  or  about  the  day  of  ,  at  ,  knowing 

a  coin  to  be  counterfeit,  attempted  to  induce  another  person,  by  name  A,  B.,  to  receive  it  as 
genuine,  and  thereby  committed  an  offence  punishable  under  section  241  of  the  Indian  Penal 
Code,  and  within  the  cognizance  of  the  Court  of  Session  (or  High  Court). 

(c)  And  I  hereby  direct  that  you  be  tried  by  the  said  Court  on  the  said  charge. 

(Signature  and  ssal  of  the  MagiUrate,) 
[To  be  substituted  for  (b)  ]  :— 

(2)  First. — That  you,  on  or  about  the  day  of  ,  at  , 
On  8ecUona302and  3M.          committed  mui^r  by  minting  the  death  of                        ,  and 

thereby  committed  an  offence  punishable  under  section  302  of 
the  Indian  Penal  Code,  and  within  the  cogfuizance  of  the  Court  of  Session  (or  High  Court). 

Secondly, — That  you,  on  or  about  the  day  of  ,  at 

by  causing  the  death  of  ,  committed  culpable  homicide  not  amounting  to  murder! 

and  thereby  committed  an  offence  punishable  under  section  804  of  the  Indian  Penal  Code» 
and  within  the  cognizance  of  the  Court  of  Session  (or  High  Court). 

(3)  FiV«f. — That  you,  on  or  about  the  day  of  at  , 
OnBection8  379wid3M.           committed  theft  and  thereby  committed    an  offence  punishable 

under  section  879  of  the  Indian  Penal  Code,  and  within  the  cofniz- 
ance  of  the  Court  of  Session  (or  High  Court). 

Secondly.--  That  you,  on  or  about  the  day  of  at 

committed  theft,  having  made  preparation  for  causing  death  to  a  person  in'order  to  the  com- 
mitting of  such  theft,  and  thereby  committed  an  offence  punishable  under  section  882  of  the 
Indian  Penal  Code,  and  within  the  cognizance  ^  the  Court  of  Session  (or  High  Court). 

2 /n>d!y.— That  you,  oo  or  about  the  day  of  at 

committed  theft,  having  made  preparation  for  causing  restraint  to  a  person  in  order  to  the 
effecting  of  your  escape  after  the  committing  of  such  theft,  and  thereby  committed  an  offence 
punishable  under  section  382  of  the  Indian  Penal   Code,  and  within  the  oowiizance  of  the  • 
Court  of  Session  (or  High  Court). 

Fourthly.— Thskt  yon,  on  or  about  the  day  of  at 

committed  theft,  having  made  preparation  for  causing  fear  of  hurt  to  a  person  in  order  t<I 
the  retaining  of  property  taken  by  such  theft,  and  thereby  committed  an  offence  punishable 
under  section  882  of  the  Indian  Penal  Code,  and  within  tlie  cognizance  of  the  Court  of  Session 
(or  High  Court). 

(4)  That  you,  on  or  about  the  day  of  at  '    fl» 
AUemativo  charges  on  section  1»3.    «>«iraf  of  the  inquiry  into                       *    ,  before 

about  the  day  of  at  ,  in    the    course    of    the   trial    of 

before  ,  stated  m  evidence  that  "  "  one  of  whirh 

statements  you  either  knew  or  believed  to  be  false,  or  did  not  believe  to  be  true,  and  thereby 
committed  an  offence  punishable  under  section  193  of  the  Indian  Penal  Cod;,  and  within 
the  cognizance  of  the  Court  of  Session  (or  High  Court).  '         wmnm 

lln  cases  tried  by  Magistrates  substitute  "  vnthiMk  my  cogniianoa  "  /or  *«  within  thi»  AMmf. 
ance  of  tho  Court  of  Session,"  and  in  (c)  omit  «  by  the  aidCourt."]  ^^' 
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(III).    Chaege  fob  Theft  after  pbbtious  Conviction. 

J,  (name  and  ofice  of  Magistrate^  etc.),   hereby  charge  you   (name  of  accused  person)  b,^ 
follows  :— 

That  joa,  on  or  about  the  day  of  ,  at  ,  commicted 

theft,  and  thereby  committed  an  offeuce  punishable  under  section  379  of  the  Indian  Penal 

Code,  and  within  the  cognizance  of  the  Court  of  Session  (or  \  JI     --7^^^   I  <«•  '''*  <*<''^  *"<'y  ^)' 

And  you,    the   said    {navt^  af  accused) ,  Bttmd.  further  charged   that  you,    before  the  com - 
uiitting  cif  the  ^aid  offence,  that  is  to  say,  on  the  day  of  ,  had  bet- n 

convicted    by   the    (state    Court   by   which   ronvivtion    uas   had)  at  of   an   offence 

])uni8hable  undt-r  Chapter  XVII  of  the  Indian  Penal  CodH  with  imprisonnient  for  a  i^rin 
of  three  years,  that  in  to  say,  the  offence  of  house* breaking  by  night  (dci*cri6e  the  offence  in 
the  icordu  used  in  the  section  under  which  the  accused  u>as  convicted),  which  conviction  is  still 
in  full  force  and  effect,  and  that  you  are  thereby  liable  to  enhanced  punishment  under 
section  75  of  the  Indian  Penal  Code. 

And  I  hereby  direct  that  you  be  tried,  et^*. 


18 


XXIX.— Warrant  op  Commitment  on  a  Sentence  of  Imprmoxment  oi  Pine  if 

PASSED    BY    A    MaG1.«4TBATK. 

(See  Sections  245  and  258). 
To  the  Superintendent  (or  Keeper)  of  the  Jail  at 

Whereas   on   the  day  of  ,18         ,  (nams  of  prisoner),   the  (lat 

2nd,  3rd,  o«  the  cans  may  he  )  prisoner  in  case  No.  of  the  Calendar  for  18         , 

was  convicted  before  me  (name  and  oficial  designation)  of  the  offence  of  (mention  the  offence 
or  offences  cnncifcly)  under  section  (oi-  sections)  of  the  Indian  Pfnal  Cede  (cr  <  f  Act  ). 

and  was  sentenced  to  (state  the  punishment  fully  and  distinctly)  ; 

This  is  to  authorise  and  require  you,  the  said  Superintendent  (or  Keeper),  to  receive 
the  said  {priHonnr**  name)  into  your  custody  in  the  said  Jail,  together  with  this  warrant,  and 
there  carry  the  aforesaid  sentence  into  execution  according  to  law. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

(•^>«/.)  (Signature.) 

XXX.— Warrant  of  Imprisonment  on  Paillre  to  rkcover  Amends  bv  Distress. 

(Sec  Section  250.) 
To  the  SuperinttMideni  (or  Koe\mv)  of  the  .lail  at 

Whereas  (name  nud  description)  Uhs  brought  against  {name  and  description  of  the  aeevsed 
person)  the  complaint  that  (mentiun  it  conrisfly),  and  the  same  has  been  dismissed  as  frivolous 
(or  vexatious),  and  the  order  of  dismissal  awards  payment  by  the  said  (name  of  complaim- 
tint  of  the  sum  of  nipeeM  us  anieiids  ;  and  whereas  the  i^aid  sum    La-s   not  been   paid 

and  cannot  be  ivc<»vercd  by  distress  of  the  moveable  property  of  the  >aid  (uame  of  cnm- 
pininanf)  and  an  oixlcr  has  been  made  for  his  simple  imprii^onment  in  jail  f«»r  the  period 
<>f  <lays,  unless  the  aforcs/tid  sum  be  sooner  paid  ; 

This  is  to  authorise  and  require  you,  the  said  Superintendent  {or  Keeper),  to  receive 
the  saitl  (name)  into  your  custody,  together  with  this  warrant,  and  him  safely  to  keep  in  the 
.«wiid  jnil  for  the  said  period  of  {term  o/tmpit.onmvnr),  subject  to  the  provisions  of  section  69 
of  th«  Indian  Pt^nal  Code,  unless  thet  said  sum  be  hooner  paid,  and  on  the  rec«*ipt  thereof 
forthwith  to  set  him  at  liberty,  r<  luining  this  waiTani  with  fii^  ,<?nduriifmeiit  c^rtifyiBg  tiie 
ma rmer  of  jts  execution.  '        .  '       ^ 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  fft  >  W,   • 
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XXXI.— Summons  to  Witness. 
{See  SectiofiB  68  and  252). 
To  of 

Wherkas  complaint  has  been  made  before  me  that  of 

has  {or  is  suspected  to  have)  ctimmitted  the  offence  of  (ffate  the  offence  eovcisely  with  time  and 
pLace)^  and  it  appears  to  me  that  you  are  likely  to  give  material  evidence  for  the  prosecation. 

You  are  hereby  summoned  to  appear  before  this  Court  on  the  day  of 

next  at  ten  oVh>ck  in  the  forenoon,   to  testify  what  you  know   concerning  the 

mait»»r  of  the  said  complaint,  and   not   to  depart  thence   without  leave   of  the  Court ;  and  you 

art*  hwreby  warned  that,  if  you  shall   without  just  excuse  neglect   or   refuse   to  appear  on  the 

s.iid  date,  a  warrant  will  be  issued  to  compel  your  attendance. 

Given   under   mv   hand   aiid   the   seal   of   the   Court,    this  day  of 

,  18   \ 
{Seal.)  {Signatun.) 

XXXII.— Pbeckpt  to  District  Magistrate  to  summon  Jubora  and  Assessors. 

{See  Section  326.) 
To  the  District  Magistrate  of 

Whereas  a  Criminal  SesRion  is  appointed  to  be  held  in  the  Court-house  at 
on  the  day  of  next,  and   the  names  of  the  persons  herein  stated 

have  been  duly  drawn  by  lot  from  among  thosn  named  in  the  revised  list  of  jurors  and  asses- 
sors furnished  to  this  Court ;  you  are  hereby  required  to  summon  the  said  persons  to  attend 
at  the  said  Court  of  Session  at  10  a.m.  on  the  said  date,  and,  within  such  date,  to  certify  that 
yon  have*  done  so  in  pursunnce  of  this  precept. 

{Here  enter  the  names  of  Jurors  and  Aeseesorn.) 

(liven  under  my  hand  and  the  seal  of  the  Court,  this  day  of  18     . 

{Seal.)  {Signature.) 

XXXIII.—SCMMONS  to  AhSESSOB  OB  JUROtt. 
{See  Section  n2S.) 
To  {name)'jf  {place). 

Pursuant  to  a  precept  directed  to  me  by  the  Court  of  Session  of  requiring  your 

attendance  as  an  Assessor  {or  a  Juror)  at  the  next  Criminal  Session,  you  are  hereby  sum 
moned  to  attend  at  the  said  Court  of  Session  at  {place)  at  ten^'clock  in  the  forenoon  on  the 

day  of  next. 

(iiven  under  my  hand  and  the  seal  of  oflice,  this  day  of  18. 

{Seal.)  {Signature.) 


XXXIV.-  Warra.nt  op  Commitment  u.ndkr  Sentence  or  Death. 

{See  Section  374.) 

To  the  Superintendent  {or  Keeper)  of  the  Jail  at 

Wherxak  at  the  Session  held  before  me  on  the  day  of 

18     ,  {name  o/p*i*onpr),  the  (1st,  2nd,  3rd,  an  the  ca^e  may  bt)  prisoner  in  case  No.  of  the 

Calendar  at  the  said  Session,  was  duly  convicted  of  the  offence  of  culpable  homicide  amount- 
ing to  murder  under  Section  of  the  Indian  Penal  Code,  and  sentenced  to^^uffer  death, 
subject    to  the  confirmation  of  the  said  Sentence  by  the  Court  of  ,; 

This  is  to  authorise  and  require  you,  the  said  Superintendent  (or  KeepeV),  to  receive  t*e 
said  {prtMoHPr'i*  name)  into  your  custody  in  the  said  Jail,  together  with  this'warranti  and  Mm 
there  safely  to  keep  until  you  shall  receive  the  further  warrant  or  order  of  this  Cbtirt,  caftry- 
ing  into  effect  the  order  of  the  said  Coort. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of  '  18     . 

{Seal.)      '  (Signafure.) 
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XXXV.— Warrant  of  Execution  on  a  Sentence  of  Death. 
(See  Section  381.) 
To  the  Snperintendent  (or  Keeper)  of  the  Jail  at  , 

Whereas  (name  of  pritoner),  the  (lat,  2nd,  3rd,  a*  the  case  may  he)  prisoner  in  case 
No.  of  the  Calendar  at  the  Session  held  before  me  on  the  day  of  , 

18    ,  has  been  by  a  warrant  of  this   Court,   dated   the  day  of  ,  com- 

mitted to  your  custody  under  sentence  of  death  ;  and  whereas  the  order  of  the  Court 

of  conBrming  the  said  sentence  has  been  received  by  this  Court ; 

This  is  to  authorise  and  require  you.  the  said  Superintendent  {c/r  Keeper),  to  carry  tho 
said  sentence  into  execution  by  causing  the  said  to  be  hanged   by   the  neck 

until  he  be  dead,  at  (time  and  place  of  execution)^  and  to  return  this  warrant  to  the  Court 
with  an  endorsement  certifying  that  the  sentence  has  been  executed.   * 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of  ,  18     . 

(Seal.)  (Signature.) 


XXXVI»— Warrant  after  a  Commutation  of  a  Sentence. 

(See  Sections  381  and  382.) 

To  the  Snperintendent  (or  Keeper)  of  the  Jail  at 

Whereas  at  a  Session  held  on  the  day  of  ,  18    ,  (name  of 

jM-woner),  the  (1st,  2nd,  3rd,  as  the  cane  may  ht)  prisoner  in  case  No.  of  the  Calendar 

at  the  said  Session,  was  convicted  of  the  offence  of  ,  panishable  under  section 

of  the  Indian  Penal  Code,  and  sentenced  to  ,  and   was  thereupon  committed 

to  your  custody ;  and  whereas  by   the  order  of  the  Court  of  (a  duplicate 

of  which    is  hereunto    annexed)    the    punishmeno    adjudged    by    the    said    sentence    has 
been  commuted  to  the  punishment  of  transportation  for  life  {or  as  the  case  may  be); 

This  is  to  authorise  and  require  you,  the  said  Superintendent  (or  Keeper),  safely  to  keep 
the  said  (prieoner's  name)  in  your  custody  in  the  said  Jail,  as  by  law  is  required,  mitil  he  shall 
be  delivered  over  by  you  to  the  proper  authority  and  custody  for  the  purpose  of  his  undergoing 
the  punishment  of  transportation  under  the  said  order, 

or 
if  the  mitigated  sentence  is  one  of  imprisonment^  say,  after  the  words  **  custody  in  the  said  jail " 
"  and  there  to  carry  into   execution   the  punishment  of  imprisonment  under  the  said  order 
according  to  law." 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of  ,18 

(Seal.)  (Signature.) 


XXXVII.— Warrant  to  levy  a  Fine  by  Distress  and  Sale. 

(See  Section  386.) 

To  (name  and  designation  of  the  Police-officer  or  other  person  or  persons  who  is  or  are  to   ereeute 

the  warrant). 

Whereas  (name  and  description  of  the  offender)    was  on   the  day  of 

18  ,  convicted  before  me  of  the  offence  of  (mention  the  offence  concisely),  and  sentenced  to 
pay  a  fine  of  rupees  ,  and  whereas  the  said  (name),  although   required  to  pay   the 

said  fine,  has  not  paid  the  same  or  any  part  thereof  ; 

This  is  to  authorise  and  require  you  to  make  distress  by  seizure  of  any  moveable   property 
belonging  to  the  said  (name)  whioh  may  be  found   within  the  district  of  ;  i^d,  if 

within  (state  the  number  of  days  or  hours  aliowed)  next  after  such  distress  the  said  sum  shall 
not  be  paid  (or  forthwith),  to  sell  the  moveable  property  distrained,  or  so  much  thereof  as 
shall  be  sufficient  to  satisfy  the  said  fine,  returning  this  warrant,  witli  an  endorsement  certi- 
fying  what  you  have  done  under  it,  immediately  upon  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of  ,  18    . 

(S$al)  (Signaiurt.) 
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XXXYIII.— Wabbamt  or  Commitment  in  cebtain  Cases  or  Contempt  wben  a  Fine 

18  imposed. 

(See  Section  480.) 

To  the  Superintendent  {or  Keeper)  of  the  Jail  at  , 

Whereas  at  a  Court  holden  before  me  on  this  day  {name  and  deeeription  of  the  offtnder)  in 
the  presence  {or  view)  of  the  Court  committed  wilful  contempt ; 

And  whereas  for  such  contempt  the  said  (nam*t  of  offender)  has  been  adjudged  by  the 
Court  to  pay  a  fine  of  rupees  ,  or  in  default  to  suffer  simple  imprisonment  for  the 

space  of  {$tate  the  number  or  month$  of  days)  ; 

This  is  to  authorise  and  requim  you,  the  Superintendent  (or  Keeper)  of  the  said  jail,  to 
receive  the  said  (name  «/  offender)  into  your  custody,  together  with  this  warrant,  and  him 
safely  to  keep  in  the  said  jail  for  the  said  period  of  (term  of  imprUonment),  unless  the  said 
fine  be  sooner  paid ;  and  on  the  receipt  thereof  forthwith  to  set  him  at  liberty,  returning 
this  warrant  with  an  endorsement  certifying  the  manner  of  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  ,  18    . 

{Seal.)  (Signature.) 


XXXIX.— Magistrate's  or  Judge's  Warrant  or  Commitment  ok  Witness  refusing  to 

answer. 

{See  Section  485.) 

To  {name  and  desiynution  of  Officer  of  Court). 

Whrrras  (name  and  d^ficription)^  being  summoned  (or  broagbt  before  this  Court)  as  a 
witness,  and  this  day  required  to  give  evidence  on  an  inquiry  into  an  alleged  offence,  refused 
to  answer  a  certain  question  {or  certain  questionn)  put  to  him  tonching  the  said  alleged 
offence,  and  duly  recorded,  without  alleging  any  just  excuse  for  suqh  refusal,  and  for  his 
contempt  has  been  .uijudged  detention  in  custody  for  {term  of  detention  adjudged) ; 

This  ia  to  autliorifo  and  require  yon  to  take  the  said  {name)  into  custody,  and  him  safely 
to  keep  in  your  cubtoti y  for  tlie  space  of  days  unless  in  the  mnantime  he  shall 

consent  to  be  exnc:ii:;j<l  and  to  answer  the  questions  a^ked  of  him,  and  on  the  last  of  the  said 
days,  or  forthwith  on  such  consent  being  known,  to  brinff  him  before  this  Court  to  be  dealt 
with  according  to  law,  returning  this  warrant  with  an  endorsement  certifying  the  manner  of 
itt»  execution. 

Given  under  my  hand  and  the  seal  of  the  Court  this  day  of  18    . 

{Seal)  (Signature.) 


XL.— Warrant  of  Imprisonment  on  Failure  to  pay  Maintenance. 

(See  Section  488.) 

To  the  Superintendent  {or  Keeper)  of  the  Jail  at 

Whereas  (namcy  description  and  address)  has  been  proved  before  me  to  be  possessed  of 
sufficient  means  to  maintain  his  wife  (name)  [or  his  child  (name)^  who  is  by  reason  of  {state 
the  reason)  unable  to  maintain  herself  (or  himsoir')]  and  to  have  neglected  {or  refused)  to  do 
so,  and  an  order  has  been  duly  made  requiring  the  said  (nafne)  to  allow  to  his  said  wife  {or 
child)  for  maintenance  the  monthly  sum  of  rupees  ;  and  whereas  it  has  been 

further   proved   that   the   said   (name)   in  wilful  disregard  of  the  said  order  has  failed  to  pay 
rupees  ,  being  the  amount  of  the  nllowance  for  the  month  {or  months)  of  • 

And  thereupon   an   order  whs  made  adjudging  him  to  undergo  simple  (or  rigorous)  imprison- 
ment in  the  said   jail  for  the  period  of  ,  ; 

This  is  to  authorise  and  require  you,  tha^aid  Superintendent  {or  Keeper),  to  receive  the 
said  (name)  into  yonr  custody  in  the  said  jail.'logether  with  this  warrant,  and  there  carry  the. 
said  ortlcr  into  execution  according  to  hnv|j returning  this  warrant  with  an  endorsement, 
certifying  the  manner  of  its  execution. 

Given  under  my  hand  and  the  seal  t  f  thctuurt,  this  day  of  ,  18 

(Seal.)  \  {SignatUTi.) 
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XLI. — WaBKANT  to  BNrORCB  TUB   PATM8NT  OF   MaINTBNAKCB   BY   DI8TBB88  AND   SaLE. 

(See  Section  488.) 

To  {name  and  designation  of  the  Police-officer  or  other  person  to  execute  the  warrant). 

Whrreas  an  order  ha9   been   daly   made  requiring   (name)  to  allow  to  his  said  wife  (or 
child)  for  maintenance  the  monthly  sum  of  rupees  ,  and  whereas  the  said   (name) 

in  wilful  disregard  of  the  said  order  has  failed  to  pay  rupees  ,  being  the  amount 

of  the  allowance  for  the  month  {or  months)  of  ; 

This  is  to  authorise  and  require  you  to  make  distress  by  seizure  of  any  moveable  property 
belonging  to  the  said  (nome)  which  may  be  found    within    the   district  of  ,    and 

if  within  {state  the  number  of  dnyt  or  iwurs  allowed)  next  after  such  distrefs  the  said  sum  shall 
not  be  paid  (or  forthwith),  to  sell  the  moveable  property  distrained,  or  so  much  thereof  as  shall 
be  sufficient  to  satisfy  the  said  sum,  returning  this  warrant,  with  an  endorsement  certifying 
what  you  have  done  under  it,  immediately  upon  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of  ,  18     . 

(Seal,)  {Signature.) 

XLlI.—BoNo  a.\d  Bail-bond  on  a  pebliminarv  Inquiry  bcfork  a  Magistrate. 
(See  Sections  49G  and  499.) 

I,  {name) J  of  (place),  being   brought   before   the   Magistrate   of   (as  the  ca*e   may  he)^ 
charged  with  the  offence  of  ,  and  required  to  give  security  for   my   attendance   in 

his  Court  and  at  the  Court  of  Session,  if  required,  do  bind  myself  to  attend  at  the  Court  of 
the  said  Magistrate  on  every  day  of  the  preliminary  inquiry  into  the  said  charge,  and,  should 
the  case  be  K«nt  for  trial  bj  the  Court  of  Se4^ion,  to  be,  and  appear,  before  the  said  Court 
when  called  upon  to  answer  the  charg.^  ag>«inst  me;  and,  in  ca<«e  of  my  muking  default 
herein,  1  bind  myself  to  forfeit  to  Her  Majesty  the  Queen,  Empress  of  India,  the  sum  of 
rupees 

Dated  this  day  of  18     .  ' 

{Signature.) 

1   hereby   declare   myself    (or  we  jointly  and  severally  declare  ourselves  and  each  of  us) 
surety  (or  sureties)  for  the  said  {nnme)  that  he  shall  attend  at  the  Court   of  on   every 

day  of  ^  the  preliminary  inquiry  into  the  offence  chargi^l  against  him,  and,  should  the  case  lie 
sent  for  trial  by  the  Court  of  Session,  that  he  shall  be,  and  appear,  before  the  said  Court  to 
answer  the  charge  against  him,  and,  in  casw  of  his  nmkinj;  default  therein,  1  bind  myself  {or 
we  bind  ourselves)  to  forfeit  to  Her  Majesty  the  Queen,  Empress  of  India,  the  sum  of 
rupees 

Dated  this  day  of  ,  18     . 

(Signature.) 

XLIIL— Warrant  to  discharue  a  Person  Imprisoned  on  Failure  to  give  Seccritt. 

(See  Section  500.) 

To  the  Superintendent  (or  Keeper)  of  the  Jail  at  {or  other  officer  in  whose 

custody  the  person  is). 

Whereas  (name  and  description  of  prisoner)  whs  committed  to  your  custody  under  warrant 
of  this  Court,  dated  the  day  of  ,  Hud  has  since  with  his  surety 

{or  sureties)  duly  executed  a  bond  under  section  499  of  the  Code  of  Criminal  Procedure  ; 

This  is   to  authorise  and   require  you  forthwith  to  dischnrge  the  said  (namv)  froTi  your 
custody,  unless  he  is  liable  to  be  detained  for  some  other  mutter. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of  .      .    18   . 

(Seal.)  (Signature.) 

XLI  v.— Warrant  ok  Attachmknt  to  enforce  a  Bond. 

{See  Section  514.) 

To  the  Police-officer  in  charge  of  the  Police-etation  at 

WUEREAS  (name,   description  and  address  of  person)  has  failed  to  appear  on    (mcnlivn  the 
occasion)  pursuant  to  his  recognizance,  and  has  by  such  default  forfeited  to  Her  Majesty  the 
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Qaeen,  Empress  of  India,  the  san^  of  rupees  (the  penalty  in  the  bond) ;  and  whereais  the  said 
{nam^  ofperaen)  has,  on  dae  notice  to  him,  failed  to  pay  the  said  sum  or  show  any  soffioient 
oanae  why  payment  should  not  be  enforced  against  him ; 

This  is  to  authorise  and  require  yon  to  attach  any  moveable  property  of  the  said  {name 
that  you  may  find  within  the  district  of  ,  by  seizure  and  detention,  and,  if 

the  said  amount  be  not  paid  within  three  days,  to  sell  the  property  so  attached,  or  so  much 
of  it  as  may  be  sufficient  to  realize  the  amount  aforesaid,  and  to  miJce  return  of  what  you 
have  done  under  this  warrant  immediately  upon  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of  » 18    . 

{Seal).  {8ignaiur$). 

XliV.— Notice  to  ScaEir  on  Brbach  of  a  Bowd, 

{8ee  Seciion  514). 

To  of 

Whbbeas  on  the  day  of  >  18    >  you  beoame  Burety  tot 

(nanui)  of  (place)  that  he  should  appear  before  this  Court  on  the  day  of 

and  bound  yourself  in  default  thereof  to  forfeit  the  sum  of  rupees  to  Her  Majesty 

the  Queen,  Smpress  of  India  ;  and  whereas  the  said  (natne)  has  failed  to  appear  before  this 
Court,  and  by  reason  of  such  default  yon  have  forfeited  the  aforesaid  sum  of  rupees 

Yoa  are  hereby  required  to  pay  the  said  penalty  or  show  cause,  within  dayi 

ftam  this  date,  why  payment  of  the  said  sum  should  not  be  enforced  against  you. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of  ,  18    • 

(jSfol).  CSignatwr$). 

XLYI.^NOTICB  TO  SUBETT  OF  FOBFBITUBB  OF  BOND  FOB  GoOD  BeHAYIOUB. 

{See  Bection  614). 
To  of 

WhbbeAs  on  the  day  of  ,  18  ,  you  beoame  surety  by  a  bond 

for  {name)  of  {place)  that  he  would  be  of  good  behaviour  for  the  period  of  and 

bound  yourself  in  default  thereof  to  forfeit  the  sum  of  rupees  to  Her  Majesty  tha 

Queen,  Empress  of  India ;  and  whereas  the  said  (name)  has  been  convicted  of  the  offence  of 
{mention  the  offence  concisely)  committed  since  you  became  such  surety,  whereby  your  security 
bond  has  become  forfeited ; 

Yoa  are  hereby  required  to  pay  the  said  penalty  of  rupees  ,  or  to  show  oauBO  with« 

in  days  why  it  should  not  be  paid. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of  ,  18 

(Seal).  {Qigna^rt)* 

XLVlIt^WABBANT  OF  AXTACBMENT  AGAINST  A  SUBKTt* 

{See  Section  514). 

To  of 

WheBbAs  {nanUy  deeeription  and  addreBs)  has  bound  himself  as  surety  for  the  appearancd 
of  {mention  the  condition  of  the  hond)^  and  the  said  (name)  has  made  default,  and  thereby  for^ 
feited  to  Her  Majesty  the  Queen,  Empress  of  India,  the  sum  of  rupees  {the  penalty  in 

^l>ond)i 

This  is  to  authorise  and  require  you  to  attach  any  moveable  property  of  the  said  {name) 
which  you  may  find  within  the  district  of  ,     >  ^y  soizure  and  detention ;  and,  if  the  said 

amonnt  be  not  paid  within  three  days,  to  sell  the  property  so  attached,  or  so  much  of  it  as  may 
be  snfficient  to  realize  the  amount  aforesaid,  and  make  return  of  what  yoa  have  done  under  this 
wuxant  immediately  upon  its  ezeoution. 

Given  under  my  hand  and  th9  seiU  of  the  Coort,  this  day  of  ,  18    • 

{Seal).  {Qifnature) 

Digitized  by  VjOOQIC 


248  ACT  No.  V  OF  1898.  ElC0Bi> 

XL  VIII.— Wa  SB  ant  Of  Commitment  of  the  Surety  of  an  Accused  Pibson  Adxixtbd 

TO  Bail. 

(See  Section  514). 

To  the  Snperintendent  (or  Keeper)  of  tho  dyil  jail  at 

Whsreas  {name  arid  deacripUon  of  $ureiy)  has  bound  himself  as  a  surety  for  tho  appearance 
of  (state  the  condition  of  the  bond)  and  the  said  (nanu^ 

has  therein  made  default  whereby  the  penalty  mentioned  in  the  said  bond  has  been  f cnfeited 
to  Her  Majesty  the  Queen,  Empress  of  India ;  and  whereas  the  said  (name  of  eurety)  has,  on 
due  notice  to  him,  failed  to  pay  the  said  sum  or  show  any  sufficient  cause  why  paymeDttbDuld 
not  be  enforced  against  him,  and  the  same  cannot  be  recovered  by  attachment  and  sale  of 
moveable  property  of  his,  and  an  order  has  been  made  for  his  imprisonment  in  the  ciyil  jail 
for  (specify  the  period). 

This  is  to  authorise  and  require  you,  the  said  Superintendent  (or  Keeper),  to  receive  the 
said  (name)  into  your  custody  with  this  warrant,  and  him  safely  to  keep  in  the  said  jail  for  the 
said  (term  of  imprieonment)^  and  to  return  this  warrant  with  an  endorsement  oer^ying  the 
manner  of  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of  >  18    . 

(Seal).  (aifftUEtuw). 

XLIX.— Notice  to  the  Principal  of  Forfeiture  of  a  Bond  to  keep  the  Peace. 

(See  Section  514). 

To  (name,  deecription  and  address). 

Whereas  on  the  day  of  >  18    >  you  entered  iotOA  bond 

not  to  commit,  etc.,  (ae  in  the  bond),  and  proof  of  the  forfeiture  of  the  same  has  been  givca 
before  me  and  duly  recorded : 

Yon  are  hereby  called  upon  to  pay  the  said  penalty  of  rupees  ,  or  to  show 

canse  before  me  within  days  why  payment  of  tho  same  should  not  be  enforced 

against  you. 

Dated  this  day  of  18    . 

{8$al).  (Signature). 

L.— Warrant  to  attach  the  Fbofebty  of  the  Principal  on  Breach  of  a  Bond  to  keep 

the  Peace. 

(See  Section  514). 

To  (name  and  designation  of  Pones' officer)  at  the  Police-station  of  • 

Whereas  (name  and  description)  did,  on  the  day  of  ^  18    • 

enter  into  a  bond  for  the  sum  of  rupees  ,  binding  himself  not  to  commit  a 

breach  of  the  peace,  etc.,  (a$  in  the  bond) ,  and  proof  of  the  forfeiture  of  tiia  said  bond  has  been 
given  before  me  and  duly  recorded ;  and  whereas  notice  has  been  g^ven  to  the  said  (  nams) 
calliog  upon  him  to  show  cause  why  the  said  sum  should  not  be  paid,  and  he  has  failed  to  do 
so  or  to  pay  the  said  sum ; 

This  is  to  authorise  and  require  you  to  attach  by  seizure  moveable  property  belong^g  to 
the  said  (name)  to  the  value  of  rupees  which  you  may  find  within  the  distriot 

of  )  and,  if  the  said  sum  be  not  paid  within  ,  to  sell  the  propertj 

so  attached,  or  so  mcoh  of  it  as  may  be  sufficient  to  realise  the  same ;  and  to  make  return  cdf 
what  you  have  done  under  this  warrant  immediately  upon  its  execution* 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of  ,  18    «' 

(SaaO*  (SignatMn)^ 

LI.— Wabbant  of  Impbibonment  on  Bbeach  of  a  Bond  to  keep  tms  Psacs. 

(See  Section  514). 
To  the  Superintendent  (or  Keeper)  of  the  civil  jail  at  . 

Whereas  proof  has  been  given  before  me  and  duly  recorded  that  (name  amd  desaipUon) 
bas  committed  a  breach  of  the  bond  entered  into  by  him  to  keep  the  peaQe^  whew)>y  b9  htm 
forfeited  to  Her  Majesty  the  Q^een,  fixnpreiss  of  Indiit,  the  sun  ^  rupees  i 
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and  whereas  the  said  (name)  bas  failed  to  pay  the  said  sum  or  to  show  canse  why  the  said  Bnm 
should  not  be  paid,  although  duly  called  npon  to  do  so,  and  payment  thereof  cannot  be  enforced 
by  attachment  of  his  moveable  property,  and  an  order  has  been  made  for  the  imprisonmenrt  of 
the  said  {name)  in  the  civil  jail  for  the  period  of  (term  of  imprieonment) ; 

This  is  to  anthorise  and  require  yon,  the  said  Superintendent  (or  Keeper)  of  the  said  civil 
jail,  to  receive  the  (name)  into  your  custody,  together  with  this  warrant,  and  him  safely  to  keep 
in  the  said  jail  for  the  said  period  of  {term  of  imprisonment)  ;  and  to  return  that  warrant  with 
ail  endorsement  certifying  the  manner  of  its  execution. 

Given  nnder  my  hand  and  the  seal  of  the  Court,  this  day  of  » 18    • 

(Seal),  (Signatun)^ 


LIT.— Warrant  of  Attachment  and  Sale  on  Forfeiture  of  Bond  for  Good  Behayiottb. 

(See  Section  614). 

To  the  Police-officer  in  charge  of  the  Poliee-station  at 

Whereas  (name,  description  and  address)  did,  on  the  day  of  1 18    , 

give  security  by  bond  in  the  sum  of  rupees  for  the  good  behaviour  of  (tiame,  etc.,  of 

the  principal) f  and  proof  has  been  given  before  me  and  duly  recorded  of  the  commission   by 
the  said  (name)  of  the  offence  of  whereby    the  said  bond  has  been 

forfeited  ;  and  whereas  notice  has  been  given  to  the  said  (name)  calling  upon  him  to  show 
cause  why  the  said  sum  should  not  be  paid,  and  he  has  failed  to  do  so  or  to  pay  the  said  sum 

This  is  to  anthorise  and  require  you  to  attach  by  seizure  moveable  property  belooging  to 
the  said  {name)  to  the  value  of  rupees  which  you  may  find  within  the 

district  of  }  and,  if  the  said  sum  be  not  paid  within  , 

to  sell  the  property  so  attached,  or  so  much  of  it,  as  may  be  sufficient  to  realise  the  same,  and 
to  make  return  of  what  you  have  done  under  this  warrant  immediately  npon  its  execution. 

Given  nnder  my  hand  and  the  seal  of  tbelCourt,  this  day  of 

18    • 

(Seal).  (Signature). 


]jIII,.— Warrant  of  Imprisonment  on  Forfeiture  of  Bond  fob  Gk)OD  Behaviour. 

{See  Section  614). 

To  the  Superintendent  (or  Keeper)  of  the  civil  jail  at 

Whereas  (nome,  dtscription  and  address)  did,  on  the  day  of 

18    ,  give  security  by  bond  in  the  sum  of  rupees  for  the  good  behaviour  of 

(name,  etc.,  of  the  principal),  and  proof  of  the  breach  of  the  said  bond  has  been  given  before 
me  and  duly  recorded,  whereby  the  said  (name)  has  forfeited  to  Her  Majesty  the  Queen, 
Empress  of  India,  the  sum  of  rnpees  ,  and  whereas  he  has  failed  to  pay  the 

said  sum  or  to  show  cause  why  the  said  sum  should  not  be  paid  although  duly  called  upon  to 
do  so,  and  payment  thereof  cannot  be  enforced  by  attachment  of  his  moveable  property,  and 
an  order  has  been  made  for  the  imprisonment  of  the  said  (name)  in  the  civil  jail  for  the 
period  of  (term  of  imprisonment)  ; 

This  is  to  authorise  and  require  you,  the  Superintendent  (or  Keeper),  to  receive  the  said 
(mam^  into  yonr  custody,  together  with  this  warrant,  and  him  safely  to  keep  in  the  said  jail 
for  the  said  period  of  (term  of  imprisonment),  returning  this  warrant  with  an  endorsement 
certifying  the  manner  of  its  execution. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18    . 

(Seal).  (Signatiir$)^ 
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An  Ad  to  consolidate  and  amend  tha  Law  relating  to  the  Post  Office  mi  India. 

Whsbsas  it  is  expedient  to  consolidate  and  amend  the  hrw  relating  to  the 
Fort  Office  in  India ;  it  is  heoreby  enacted  as  ioUowa : — 

CHAPTER  I. 

Preliminary. 

Short  tiU»,  extent,  appli-  L    (1)    This  Act  may  be  called  tlie  Indian  Post 

cation  and  oommenooment.     Office  Act,  1898. 

(2)  It  extends  to  tho  whole  of  British  India,  inolnsive  of  Upper  Bormai 
British  Balnchistan,  the  Santal  Parganas  and  the  Pargana  of  Spiti ;  and  it 
applies  also  to — 

(a)  all  Natiye  Indian  snbjects  of  Bjst  Majesty  in  any.  place  withont  and 
beyond  British  India ; 

(&)  all  other  British  snbjects  within  the  tenitories  of  a^y  Nativer  Prince 
or  Chief  in  India ;  and 

(p)  all  servants  of  the  Qneen,  whether  British  snbjects  or  not»  within  the 
territories  of  any  Native  Prince  or  Chief  in  India. 

(3)  It  shall  come  into  force  on  the  first  day  of  Jnly  1898. 

Definitioni.  •    J'    I^.  t^^i^^c*.  ^»^lf«  there  i«  anything  w^^ 

^"^  "^  in  the  snbject  or  context, — 

(a)  the  expression  "  Director  General "  means  tiie  Difeotor  General  of 

the  Post  Office  of  India  : 

(b)  the   expression  *^  inland/'   nsed   in   relation   to  a  postal  article^ 

means— 

(i)  posted  in  Bri^h  India  and  addressed  to  any  place  in  British  India 
orteany  place  for  which  a  post  office  is  established  by  the 
Governor  O^eral  in  Coonoil  beyond  the  limits  of  British 
India ;  or 

(ii)  posted  at  any  post  office  established  By  the  Oovemor  General  in 
Cenneil  b^ond  ihe  Ihnits  of  British  India  and  addressed  to 
any  place  for  which  any  such  post  office  is  established  or  io  any 
place  in  British  India : 
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(c)  the  expression  '^  mail  bag  "  inclades  a  bag,  box,  parcel  or  any   other 

envelope  or  covering  in  which  postal  articles  in  coarse  of  trans- 
mission by  post  are  conveyed,  whether  it  does  or  does  not  contain 
any  snch  article : 

(d)  the  expression  '^  mail  ship  ''  means  a  ship  employed  for  carrying 

mails,  porsnant  to  contract  or  continuing  arrangement,  by  the 
Government  of  India  or  Her  Majesty's  Government  or  the  Govern- 
ment of  any  British  possession  or  foreign  country : 

(e)  the  expression  '*  officer  of  the  Post  Office  *'  inclades  any  person  employ- 

ed in  any  business  of  the  Post  Office  or  on  behalf  of  the  Foot 
Office: 

(J)  the  expression  ''  postage  "  means  the  duty  chargeable  for  the  trans- 
mission by  post  of  postal  articles  : 

(g)  the  expression  **  postage  stamp  *'  means  any  stamp  provided  by  tho 
Governor  General  in  Council  for  denoting  postage  or  other  fees  or 
sums  payable  in  respect  of  postal  articles  under  this  Act,  and 
includes  adhesive  postage  stamps  and  stamps  printed,  embossed, 
impressed  or  otherwise  indicated  on  any  envelope,  wrapper,  post- 
card  or  other  article : 

(fc)  the  expression  "  post  office  "  includes  every  house,  building,  room, 
carriage  or  plaice  used  for  the  purposes  of  the  Post  Office,  and 
every  letter-box  provided  by  the  Post  Office  or  the  reception  of 
postal  articles : 

(t)  the  expression  "  postal  article  "  includes  a  letter,  postca.rd,  news- 
paper, book,  pattern  or  sample  packet,  parcel  and  every  article  or 
thmg  transmissible  by  post : 

(f)  the  expression  **Post  Master  General"  includes  a  Deputy  Post 

Master  General  or  other  officer  exercising  the  powers  of  a  Post 
Master  General :  and 

(k)  the  expression  "  the  Post  Office ''  means  the  department  presided  over 
by  uie  Director  General. 

Meanings  of  "  in  course  3.     For  the  purposes  of  this  Act,— 

clt  transmiBsion  by  poet*' 
and  "  delivery," 

(a)  a  postal  aHiclo  shall  be  deemed  to  be  in  course  of  transmission  by 
post  from  the  time  of  its  being  delivered  to  a  post  office  to  the 
time  of  its  being  delivered  to  the  addressee  or  of  its  being  returned 
to  the  sender  or  otherwise  disposed  of  under  Chapter  Vfl : 

(6)  the  delivery  of  a  postal  article  of  any  description  to  a  postman  or 
other  person  authorised  to  receive  postal  articles  of  that  descrip- 
tion for  the  post  shall  be  deemed  to  be  a  delivery  to  a  post  office : 
and 

the  delivery  of  a  postal  article  at  the  house  or  office  of  the  addressee, 
or  to  the  addressee  or  his  servant  or  agent  or  other'  person  con- 
sidered to  be  authorised  to  receive  the  article  according  to  ^e 
usual  manner  of  delivering  postal  articles  to  the  addXQSBeei  diftU 
be  deemed  to  be  delivery  to  the  addressee.  ^^  t 
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CHAPTER  II. 

Privilege  and  Protection  op  the  Government. 

4.     (I)     Wherever  within  British  India  posts  or  postal  commnnications  are 
Exclusive    privilege    of    established  by  the   Governor  General  in  Council,  the 
conveying  letters  reserved     Governor  General  in  (/onncil  shall  have  the  exclosive 
to  the  Government.  privilege   of  conveying   by   post,   from   one  place  to 

another,  all  letters,  except  in  the  following  cases,  and  shall  also  have  the 
exclnsive  privilege  of  performing  all  the  incidental  services  of  receiving,  collect- 
ing, sending,  despatching  and  delivering  all  letters  except  in  the  following 
cases,  that  is  to  say : — 

(a)  letters  sent  by  a  private  friend  in  his  way,  journey  or  travel,  to  be 
delivered  by  him  to  the  person  to  whom  they  are  directed'  with^ 
out  hire,  reward  or  other  profit  or  advantage  for  receiving  carrv- 
iiig  or  delivenng  them  ;  ^ 

(6)  lcttei-8  solely  concerning  the  affairs  of  the  sender  or  receiver  thereof 
sent  by  a  messenger  on  purpose ;  and 

(c)  letters  solely  concerning  goods  or  property,  sent  either  by  sea  or  by 
land  to  be  dolivei-ed  with  the  goods  or'property  which  tbe  letters 
concern,  without  hire,  reward  or  other  profit  or  advantage  for 
receiving,  carrying  or  delivering  them  : 

Provided  that  nothing  in  this  section  shall  authorize  any  person  to  make  a 
collection  of  lettei*  excepted  as  aforesaid  for  the  purpose  of  sending  them  other- 
wise  than  by  post. 

(2)  For  the  purposes  of  this  section  and  Section  5,  the  expression  "  letters  " 
includes  postcaixis. 

5.  Wherever  within   British  India  posts  or  postal  communications  are 
Certain  persons  expressly     fj^blished  by  the  Governor  General  in  Council,   the 

forbidden  to  convoy  letter*,     tollowmg  persons  are  expressly   forbidden   to  collect, 
carry,  tender  or  deliver  letters,,  or  to  receive  letters  for 
tbe  purpose  of  caiTyiug  or  delivering  them,  although  they  obtain  no  hire  reward 
or  other  profit  or  advantage  for  bo  doi ug,  that  is  to  say  :— 

(a)  common  carriers  of  passengers  or  goods,  and  their  servants  or  agents 
i-xcept  Hs  regards  letters  solely  concerning  goods  in  their  carts  or 
caniages ;  and 

(6)  owners  and  masters  of  vessels  sailing  or  passing  on  any  river  or 
canal  in  British  India,  or  between  any  ports  or  places  in  British 
India,  and  f  heir  servants  or  agents,  except  as  regards  letters  solely 
concerning  goods  on  board,  and  except  as  regards  postal  articles 
received  for  conveyance  under  Chapter  VIII. 

6.  The  Secretary  of  State  for  India  in  Council  shall  not  incur  any  liability 
Exemption  from  liability     by  reason  of  the  loss,  misdelivery  or  delay  of,  or  dam- 

for  loss,  misdelivery,  delay  age  to,  any  postal  article  in  course  of  transmission  by 
or  damage*  post,  except  in  so  far  as  such  liability  may  in  express 

terms  be  undertaken  by  the  Governor  General  in  Council  as  hereinafter  provid* 
ed;  and  no  officer  of  the  Post  Office  shall  incur  any  liability  by  reason  of  any 
Rucb  loss,  misdelivery,  delay  or  damage,  unless  he  has  caused  the  same  fraada- 
kntly  or  by  his  wilfal  act  or  default.  . 
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CHAPTER  III. 

Postage. 

7.     (1)     The   Governor  General  in  Council   may,   by  notification     in  the 

Gazette  of  India,  fix  the  rates  of  postage  and  other  suois 

Power  to  fi.x  rates  of  in-     to  be  charged  in  respect  of  postal  articles  sent  by  the 

land  postage.  inland  post  ander  this  Act,  and  may  make  rules  as  to 

the  scale  of  weights,  terms  and  conditions  subject  to  which  the  rates  so  fixed 

shall  bo  charged : 

Provided  that  the  highest  rate  of  postage,  when  prepaid, 'shall  not  exceed 
the  rate  set  forth  for  each  class  of  postal  articles  in  the  first  schedule. 

(2)  Unless  and  until  such  notification  as  aforesaid  is  issued,  the  rates  set 
forth  in  the  said  schedule  shall  be  the  rates  chargeable  under  this  Act. 

(3)  The  Governor  General  in  Council  may,  by  notification  in  the  Oaiotte  of 
India,  declare  what  packets  may  be  sent  by  the  inland  post  as  book,  pattern 
and  sample  packets  within  the  meaning  of  this  Act. 

,        J  8.     The    Governor  General  in  Council  may,    by 

to  payment  of  postage  and     rule, 
fees  in  certain  cases. 

(a)  require  the  prepayment  of  postage  on  inland  postal  articled  or  any 
class  of  inland  postal  articles,  and  prescribe  the  manner  in  which 
prepayment  shall  be  made  ; 

(6)  prescribe  the  postage  to  be  charged  on  inland  postal  articles  when 
the  postage  is  not  prepaid  or  is  insuflficiently  prepaid ; 

(c)  provide  for  the  re-dircction  of  postal  articles  and  the  transmission  by 

post  of  articles  so  rc-directcd,  cither  free  of  charge  or  subject    to 
such  further  charge  as  may  be  specified  in  the  rules ; 

(d)  prescribe   the  fees  to   be   charged   for   the  "express  delivery*'  of 

postal  articles,  in  addition  to,   or  instead  of,  any  other   postage 
chargeable  thereon  under  this  Act. 

ifiijpiflnahon.— "  Express  delivery  "  means  delivery  by  a  special  messenger 
or  conveyance. 

9.     (1)     The  Governor  General  in  Council  may  make  rules  providing   for 
Power  to  make  rules  as     ^^®  registration  of  newspapers  for   transmission  by  in- 
to registered  newspapers.       land  post  as  registered  newspapers. 

(2)  For  the  purpose  of  such  registration,  every  publication,  consisting 
wholly  or  in  great  part  of  political  or  other  news,  or  of  articles  relating 
thereto  or  to  other  current  topics,  with  or  without  advertisements,  shall  be 
deemed  a  newspaper,  subject  to  the  following  conditions,  namely : — 

(o)  that  it  is  published  in  numbers  at  intervals  of  not  more  than  thirty- 
one  days ;  and 

(h)  that  it  has  a  bond  fide  list  of  subscribers. 

(3)  An  extra  or  supplement  to  a  newspaper,  bearing  the  same  date  as  the 
newspaper  and  transmitted  therewith,  shall  be  deemed  to  be  part  of  the  news- 
paper: 
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Provided  that  no  such  extra  or  sopplement  shall  be  so  deemed  aniess  it 
consists  wholly  or  in  great  pariof  matter  like  that  of  the  newspaper,  and  has  the 
title  and  date  of  publication  of  the  newspaper  printed  at  the  top  of  each  page.  • 

Explanation, — Nothing  in  this  section  or  in  the  roles  therennder  shall  be 
constrned  to  render  it  compulsory  to  send  newspapers  by  the  inland  post. 

10.  (1)     Where  arrangements  are  in  force  with  the  United   Kingdom,   or 
Power  to  declare  rates  of     "^'^^  '^^J  ^^^V^^   possession  or  foreign  country,  for  the 

foreign  postage.  transmission  by  post  of  postal  articles  between   British 

India  and  the  United  Kingdom  or  such  possession  or 
country,  the  Governor  General  in  Council  may,  in  conformity  with  the  provi- 
sions of  such  arrangements,  declare  what  postage  rates  and  other  sums  shall  be 
charged  in  respect  of  such  postal  articles,  and  may  make  rules  as  to  the  scale  of 
weight,  terms  and  conditions  subject  to  which  the  rates  so  declared  shall  foe 
charged. 

(2)  Unless  and  until  such  declaration  as  aforesaid  is  made,  the  existing 
rates  and  regulations  shall  continue  in  force. 

11.  (1)     The  addressee  of  a  postal  article  on  which  postage   or  any  other 
Liability  for  payment  of     ^"'^  chargeable  under  this   Act  is  dne    shall  be  bound 

postage.  *"         '^•^  to  pay  the  postage  or  sum  so  chargeable  on  his  accept- 

ing delivery  of  the  postal  article,   unless  he  forthwith 
retoms  it  unopened  ; 

Provided  that,  if  any  such  postal  article  appears  to  the  satisfaction  of  the 
Post  Master  General  to  have  been  maliciously  sent  for  the  purpose  of  annoying 
the  addressee,  he  may  remit  the  postage. 

(2)  If  any  postal  article  on  which  postage  or  any  other  sum  chargeable 
under  this  Act  is  due,  is  refused  or  returned  as  aforesaid,  or  if  the  addressee  is 
dead  or  cannot  be  found,  then  the  sender  shall  be  bonnd  to  pay  the  postage  or 
sum  doe  thereon  under  this  Act. 

12.  If  any  person  refuses  to  pay  any  postage  or  other  sum  due  from   him 
Becovery  of  postage  ancl     nnder  this  Act  in  respect  of  any  postal  article,  the  sum 

other  snms  dae  in  respect  so  dne  may,  on  application  made  by  an  officer  of  the 
of  postal  articles.  Post  Office  authorized  in    this   behalf  by   the   written 

order  of  the  Post  Master  General,  be  recovered  for  the  use  of  the  Post  Office 
from  the  person  so  refusing,  as  if  it  were  a  fine  imposed  under  this  Act,  by  any 
Magistrate  having  jurisdiction  where  that  person  may  for  the  time  being  be 
resident ;  and  the  Post  Master  General  may  further  direct  that  any  other  postal 
article,  not  being  on  Her  Majesty's  service,  addressed  to  that  person  shall  be 
withheld  from  him  until  the  sum  so  due  is  paid  or  recovered  as  aforesaid. 

1.3.     When  a  postal  article,  on  which  any  dnty  of  customs   is  payable,  has 
Cuatoms-dutypftidbythe     been  roceived    by    post    from    any    place   beyond    the 
Post  Office  to  be  n»rover-     limits  of  British  India,  and  the  dnty    has  been  paid  by 
able  as  postage.  f  j^e  postal  authorities  at  any  customs  port,  or  elsewhere, 

the  amount  of  the  duty  shall  be  recoverable  as  if  it  were  postage  due  under  this 
Act. 

Post  Office  marks  primA  14.     In  every  proceeding   for  the  recovery  of  any 

faeiB  evidence  of  certain  postage  or  other  sum  alleged  to  be  due  under  this  Act 
facts  denoted.  in  respect  of  a  postal  article, — 

(a)  the  production  of  the  postal  article,  having  thereon  the  official  mark 
of  the  Post  Office  denoting  that  the  article  has  been  refused,  or 
that  the  addressee  is  dead  or  cannot  be  found,  shall  he  prirhd  ifaeie 
evidence  of  the  fact  so  denoted,  and  •»• 
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(b)  the  person  from  whom  the  postal  article  purports  to  have  come,  shall, 

until  the  contrary  is  proved,  be  deemed  to  be  the  sender  thereof. 

15.  The  official  mark  on  a  postal  article  denoting  that  any  postage  or  other 
Official  mark  to  be  evi-     8°^  is  doe   in  respect   thei^eof  to   the   Post   Office   of 

denoe  of  amouDt  of  poait-     British  India  or  to  the  Post  Office  of  the  Unit'Od  Kingdom 
•go*  or  of  any  British  possession  or  foreign  country,  shall  be 

primd  facie  evidence  that  the  sum  denoted  as  aforesaid  is  so  due. 

CHAPTER  IV. 
PosTAGR  Stamps. 

16.  (1)     The  Governor  General  in  Conncil  shall  cause  postnge  stamps  to 
ppovision     of     po8taf?rt     b®  provided  of  such  kinds  and  dejioting  snch  values  as 

tfcampa  and  power  to  make     he  may  think  necessary  for  the  purposes  of  this  Act. 
rules  as  to  them. 

(2)  The  Governor  General  in  Conncil  mny  make   rules  as   to  the  supply, 
sale  and  use  of  postage  stamps. 

(3)  In  particular  and  without  prejudice  to  the  generality  of  the  faregoing^ 
power,  such  rales  may — 

(a)  6x  the  price  at  which  postage  stamps  shall  be  sold ; 

^6)  declare  the  classes  of  postal  articles  in  respect  of  which  posta^ 
stamps  shall  bo  used  for  the  payment  of  postage  or  other  sun^a 
chargeable  under  this  Act; 

(c)  prescribe  the  conditions  with  regard  to  perforation,   defacement  and 

all  other  matters  subject  to  which  postage  stamps  may  be  accept- 
ed or  refused  in  payment  of  postage  or  other  sums  ; 

(d)  regnlate  the  custody,  supply  and  sale  of  postage  stamps; 

(e)  declare  the  persons  by  whom  and  the  terms  and  conditions  subject  to 

which  postage  stamps  may  be  sold ;  and 

(J)  prescinbe  the  duties  and  remaneration  of  persons  selling  postage 
stamps. 

17.     Postage  stamps  provided  under  Section  16  shall  be  deemed  to  be  stamps 
Postage   stamps    to  be     iHSued  by  Government  for  the  pnrpoKc  of  revenne  with- 
deemed   to  be  stamps  for     in  the  meaningof  the  Indian  Penal  Code,  XLV  of  1860, 
the  purpose  of  revenne.  and,  subject  to  the  other   provisions  of   this  Act,   shall 

be  used  for  the  prepayment  of  postage  or  other  sums  chargeable  under  this  Act 
in  respect  of  postal  articles,  etxcept  where  the  Governor  General  in  Conncil 
directs  that  prepayment  shall  be  made  in  some  other  way. 

CHAPTER  V. 

Conditions  op  Transmission  of  Postal  Articles. 

18.  (1)  The  Governor  General  in  Council  may,  by  rule,  provide  for  the 
Re.delivf»ry  to  sender  of  re-del  ivery  to  the  sender,  without  reference  tx>  the  con- 
postal  article  in  conrse  of  sent  of  the  addressee  and  subject  to  snch  conditions  (if 
transmission  i»y  post.  any)  as  may  be  deemed  6t,  of  any  postal  article  in  oonrse 

of  transmission  by  post. 

(2)  Save  as  provided  by  any  rules  hat  may  be  made  under  sab-secttoQ  ( I ), 
the  sender  shall  not  be  entitled  to  recall  a  postal  article  in  conrse  of  trananiia. 
aion  by  post. 
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19.  (L)     Except  AB  o>lierwiBe  provided  by  rule  and  subject  sncb  conditions 
Traoemission  by  post  of    ««  "^^^^  ^  prescribed  thereby,  no  person  shall   send  by 
aDythinginjuriouB  prohibit,     po^^^  «^y   explosive,    dangeroos,  filthy,  noxions  or  dele- 
ed.  teriouH  substance,  any  sharp  instrament  not  properly 

protected,  or  any  living  creature  which  is  either  noxions  or  likely  to  injure  postal 
articles  in  course  of  transmission  by  post  or  any  officer  of  the  Post  Office. 

(2)  No  person  shall  send  by  post  any  article  or  thing  which  is  likely  to 
injure  postal  ai*ticles  in  course  of  ti'ansmission  by  post,  or  any  officer  of  the  Post 
Office. 

Transmission  by  post  of  ^rv      -^-r  i    -n  i  * 

anything    indecent,    etc.,  20.     No  person  shall  send  by  post-  - 

prohibited. 

(a)  any  indecent  or  obscene  printing,  painting,  photograph,  lithograph, 
engraving,  book  or  card,  or  any  other  indecent  or  obscene  article,  or 

(5)  any  postal  article  having  thereon,  or  on  the  cover  thereof,  any  words, 
marks  or  designs  of  an  indecent,  obscene,  seditious,  scurrilous, 
threatening  or  grossly  offensive  character. 

Power  to  make  rules  an  21.     (1)    The   Governor  General    in  Council   may 

to  transmission  by  post  of    make  rules  as  to  the  transmission   by  post  of  postal 
postal  Articles.  articles. 

(2)     In  particular  and  without  prejudice  to  the  generality  of  the  foregoing 
power,  such  rules  may — 

(a)  provide  for  the  grantinsf  receipts  for,  and  the  granting  and   obtain- 

ing certificates  of  posting  and  delivery  of,  postal  articles,  and  the 
sums  to  be  paid,  in  addition  to  any  other  postage,  for  such  receipts 
and  ceilificates ;  and 

(b)  regulate  covers,  form  dimensions,  maximum   weight  and  enclosures, 

and  the  use  of  postal  article^s,  other  than  letters,  for  making  com* 
munications. 

(3).  Postal  articles  shall  be  posted  and  delivered  at  such  times  andfin  such 
manner  as  the  Director  General  may,  by  order,  from  time  to  time  appoint. 

22.  (1)     Where  the  despatch  or  delivery  from  a  Post  Office  of  letters  would 
Power  to  postpone  des-     be  delayed   by  the   despatch  or  delivery  therefrom   at 

XMtchor  delivery  of  certain     the  same  time  of  book,  pattern  or  sample  packets   and 
postal  articles.  parcels,  or  any  of  them,  such  packets  or  parcels,  or  any 

of  them,  may,  subject  to  such  rules  as  the   Governor  General   in  (council   may 
make  in  this  behalf,  be  detained  in  the  Post  Office  so  long  as  may  be  necessary. 

(2)  Where  separate  parcel  posts  are  established,  parcels  may  be  forwarded 
and  convoyed  by  them,  being  detained,  if  necessary,  in  the  Post  Office  foi  that 
purpose. 

23.  (1)     Any  postal  article  sent  by  post  in  contravention  of  any  of  the  pro- 
Power  to  deal  with  post-     visions  of  this  Act  may  be  detained,  and  either  returned 

al  articles  posted  in  con*     to  the  sender  or  forwarded  to  destination,  in   each  case 
travention  of  Act.  charged  with  such  additional   postage   (if  any)  as  the 

Governor  General  in  Conncil  may,  by  rnle,  direct. 

(2)  Any  officer  in  charge  of  a  P»»st  Office,  or  authorized  by  the  Post  ]VI}ister 
General  in  this  behalf,  may  op(?n  or  unfasten  any  newspaper  or  any  book,  pattern 
or  sample  packet,  in  course  of  transmission  by  post,  which  he  snspectn  to  hat^ 
been  sent  by  post  in  contravention  of  Section  21,  or  of  any  of  the  provisiona  of 
this  Act  relating  to  postage.  •  r  i 
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(3)  Notwithstanding  anything  in  sab  section  (1), — 

(a)  any  postal  article  sent  by  post  in  contravention  of  the  provisions  of 
Section  19  may,  nnder  the  authority  of  the  Post  Master  General, 
if  necessary,  be  opened  and  destroyed ;  and 

(6)  any  postal  article  sent  by  post  in  contravention  of  the  provisions  of 
Section  23  may,  under  the  authority  of  the  Post  Master  General, 
be  destroyed. 

24.  Where  a  postal   article,  suspected  to  contain  any  contraband   goods. 
Power  to  deal  with  post-     o^  anything  liable  to  duty,  is  received  for  delivery  at  a 

ftl  articles  containing  goodfl  Poet  Office,  the  officer  in  charge  of  the  Post  Office  shall 
contraband  or  liable  to  send  a  notice  in  writing  to  the  addressee  inviting  him 
dnty.  to  attend,  either  in  person  or  by  agent,  within  a  speci- 

fied time  at  the  Post  Office,  and  shall  in  the  presence  of  the  addressee  or  his  agent, 
or  if  the  addressee  or  his  agent  fails  to  attend  as  aforesaid  then  in  his  absence, 
open  and  examine  the  postal  article ; 

Provided,  first,  that,  if  the  Director  General  so  directs  in  the  case  of  any 
Post  Office  or  class  of  post  offices,  the  officer  in  charge  of  the  Post  Office  shall 
call  in  two  respectable  persons  as  witnesses*  before  he  opens  a  postal  article  in  the 
absence  of  the  addressee  or  his  agent  : 

Provided,  secondly,  that  in  all  cases  a  postal  article,  after  being  opened 
nnder  this  section,  shall  be  delivered  to  the  addressee,  unless  it  is  requir^  for 
the  purpose  of  any  fnrther  proceeding  under  this  or  any  other  law  or  enactment 
for  the  time  being  in  force,  and  that  the  opening  of  the  postal  article  and  the 
circumstances  connected  thei'ewith  shall  be  immediately  reported  to  the  Post 
Master  General. 

Provided,  thirdly,  that  nothing  in  this  section  shall  prevent  the  detention 
of  parcels,  received  by  post  from  any  place  beyond  the  limits  of  British  India, 
at  the  customs-port  or  other  place  at  which  they  are  received,  and  the  open- 
ing of  parcels  so  received  by  the  Customs-authorities  for  the  purpose  of  levying 
any  duty  of  customs. 

25.  Where  a  notification  has  been  published  nnder  Section  19   of  the   Sea 
Power  to  intercept  noti-     Customs  Act,  VIH  of  1878,  in  respect  of  any  goods   of 

fied  goods  dnring  trana-  any  specified  description,  any  officer  of  the  Post  Office 
misBion  by  post.  empowered  in  this  behalf  by  the  Governor  General    in 

Council  may  search,  or  cause  search  to  be  made,  for  any  such  good^  in  course  of 
transmission  by  post,  and  shall  deliver  all  such  goods  found  to  such  officer  as 
the  Governor  General  in  Council  may  appoint  in  this  behalf,  and  such  gooda 
may  be  disposed  of  in  such  manner  as  the  Governor  General  in  Council  may 
direct. 

26.  (I)     On  the  occurrence  of  any  public  emergency,  or  in  the  interest  of 

the  pnblic  safety  or  tranquillity,  the  Governor  General 
Power  lo^nUweptp^^^     .^    Council,    or   a  Local    Government,   or   any    officer 
alartices  op  specially  authorized  in   this    behalf    by   the    Governor 

General  in  Council,  may,  by  order  in  writing,  direct  that  any  postal  article  or 
class  or  description  of  postal  articles  in  course  of  transmission  by  post  shall  be 
intercepted  or  detained,  or  shall  be  delivered  to  the  Qovernment  or  to  an  officer 
•  thereof  mentioned  in  the  order,  to  be  disposed  of  in  such  manner  as  the  Gov- 
ernor General  in  Council  may  direct. 

(2)  If  any  doubt  arises  as  to  the  existence  of  a  public  emergency,  or  as  to 
whether  any  act  done  under  sub-section  (I)  was  in  the  interest  of  the  public 
safety  or  tranqnillity,  a  certificate  signed  by  a  Secretary  to  the  Government  of 
India  or  to  the  Local  Government  shall  be  conclusive  prooion  the  point. 
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Power  to  deal  with  postal  ^^       ^,^     _^,  ^   i      a-  i    •  •     j  i. 

articles       from      abroad  27.     (1)     Where  a  postal  article  18  received  by  poet 

bearing  fictitious  or  pre-  from  any  place  beyond  the  limits  of  British  India^- 
viously  used  stamps. 

(a)  bearing  a  fictitious  postage  stamp,  that  is  to  say,  any  facsimile  or 
imitation  or  representation  of  a  postage  stamp ;  or 

(6)  purporting  to  be  prepaid  with  any  postage  stamp  which  has  been 
previously  used  to  prepay  any  other  postal  article, 

the  officer  in  charge  of  the  Post  Office  at  which  the  postal  article  is  received 
shall  send  a  notice  to  the  addressee  inviting  him  to  attend  either  in  person  or 
by  agent,  within  a  specified  time  at  the  Post  Office  to  receive  delivery  of  the 
pustal  article. 

(2)  If  the  addressee  or  his  agent  attends  at  the  Post  Office  within  the  time 
specified  in  the  notice  and  consents  to  make  known  to  the  officer  in  charge  of 
the  Post  Office  the  name  and  address  of  the  sender  of  the  postal  article,  and  to 
re-deliver  to  the  officer  aforesaid  the  portion  of  the  postal  article  which  bears 
the  address  and  the  fictitious  or  previously  used  postage  stamp,  or,  if  the  postal 
article  is  inseparable  from  the  stamp,  the  entire  postal  article,  the  postal 
article  shall  be  delivered  to  the  addressee  or  his  agent. 

*  (3)  If  the  addressee  or  his  agent  fails  to  attend  at  the  Post  Office  within 
the  time  specified  in  the  notice,  or,  having  attended  within  that  time,  refuses  to 
make  known  the  name  and  address  of  the  sender,  or  to  re-deliver  the  postal 
article  or  portion  thereof  as  required  by  sub-section  (2),  the  postal  article  shall 
not  be  delivered  to  him,  bnt  shall  be  disposed  of  in  such  manner  as  the  Gover- 
nor General  in  Council  may  direct. 

Eaplaiiation. — For  the  purposes  of  this  section,  the  expression  "  postage 
stamp  '*  includes  any  postage  stamp  for  denoting  any  rate  or  duty  of  postage 
of  any  part  of  Her  Majesty's  dominions,  or  of  any  Native  State  or  foreign 
country. 

CHAPTER  VI. 

Rkuistration,  Insurance  and  Value-fayablk  Posi. 

28.     The  sender  of  a  postal  article  may,  subject  to  the   other  provisions  of 

this  Act,  have  the  articles  registered  at  the  Post  Office 

Registration    of    postal    at  which  it  is  posted,  and  require  a  receipt   therefor- 

and  the  Governor  General  in  Council  may,  by  notifica^ 

tion  in  the  Gazette  of  India,  direct  that,  in  addition  to  any  postage  chargeable 

under  this  Act,  such  further  fee  as  may  be  fixed  by  the  notification  shall   be 

paid  on  account  of  the  registration  of  postal  articles. 

Power  td  make  rules  as  29.     (1)    The  Governor  General  in  Council   may 

to  registration.  make  rules  as  to  the  registration  of  postal  articles. 

(2)  In  particular  and  without  prejudice  to  the  generality  of  the  foregoins 
power,  such  rules  may —  * 

(a)  declare  in  what  cases  registration  shall  be  required ; 

(6)  prescribe  the  manner  in  which  the  fees  for  registration  Hball  be 
paid ;  and 

(c)  direct  that  twice  the  fee  for  registration  shall  be  levied  on  the  de* 
livery  of  a  postal  article  required  to  be  registered  on  which  the  fea 
for  registration  has  not  been  prepaid. 
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(3)  Postal  articles  made  over  to  the  Post  OflSce  for  the  purpose  of  being 
registered,  shall  be  delivered,  when  registered,  at  such  times  and  ia  sach  man- 
ner as  the  Director  General  may,  by  order,  from  time  to  time  appoint. 

Insurance  of  postal  arti-  ^^'     The   Governor  General   in   Coancil   may,  by 

oles.  notification  in  the  Gazette  of  India,  direct — 

(a)  that  any  postal  article  may,  subject  to  the  other  provisions  of  this 
Act,  be  insured  at  the  Post  Office  at  which  it  is  posted,  a^inst 
the  risk  of  loss  or  damage  in  course  of  transmission  by  post,  and 
that  a  receipt  therefor  shall  be  granted  to  the  person  posting  it; 
and 

{b)  that,  in  addition  to  any  postage  and  fees  for  registration  chargeable 
under  this  Act,  such  further  fee  as  may  be  fixed  by  the  notification 
shall  be  paid  on  account  of  the  insurance  of  postal  articles. 

31.     The  Governor  General  in  Council  may,  by  notification  in   the    OazetU 
of  India,  declare  in   what,  cases  insurance  shall    be 
^""""rJ;^ J3^p«"'"''     ^eq^»«-«i»  an<i  <Jirect  that  any  postal  article  containing 
ance  of  postal  articles.  anything  required  to  be  insured,  which  has  been  posted 

without  being  insured,  shall  be  returned  to  the  sender  or  shall  be  delivered  to 
the  addressee,  subject  to  the  payment  of  such  special  fee  aAnay  be  fixed  by  the 
notification : 

Provided  that  the  levy  of  such  special  fee  as  aforesaid  shall  not  impose  any 
liability  upon  the  Secretary  of  State  for  India  in  Council  in  respect  of  the  postal 
article. 

Power  to  make  rules  as  •^--     (0     The  Governor  General  in  Council   may 

to  insurance.  make  rules  as  to  the  insui-ance  of  postal  articles. 

(2)  In  particular  and  without  prejudice  to  the  generality  of  the  foregoing 
power,  such  rules  may — 

(d)  declare  what  classes  of  postal  articles  may  be  insured  under  Sec- 
tion 30 ; 

(6)  fix  the  limit  of  tho  amount  for  which  postal  articles  may  be  insur- 
ed ;  and 

(c)  prescribe  the  manner  in  which  the  fees  for  insurance  shall  be  paid. 

(3)  Postal  articles  made  over  to  the  Post  Ottice  for  the  purpose  of  being 
insured,  shall  be  delivered,  when  iusui-ed,  at  such  places  and  times  and  in  such 
manner  as  the  Director  General  may,  by  order,  from  time  to  time  appoint. 

33.  Subject  to  such  conditions  and  restrictions  as  the  Governor  General  in 

Council  may,  by  rule,  prescribe,  the  Secretary  of  State 

Liability    in  refpect  of     for  India  in  Council  shall  be  liable   to    pay  compensa- 

postal  articles  insured.  ^^^^^    ^^^   exceeding   the  amount   for   which    a  postal 

article  has  been   insui'ed,  to  the  sender  thereof  for  the  loss  of  the  postal  article 

or  its  contents,  or  for  any  damage  caused  to  it  in  course  of  transmission  by  post: 

Provided  that  the  compensation  so  payable  shall  in  no  case  exceed  the 
value  of  the  article  lost  or  the  amount  of  the  damage  caused. 

34.  The  Governor  General  in  Council  may,  by  notification  in  the   G^utie 
Transmission  by  post  of     of  India,  direct  that,  subject   to   the   other  proTisions 

value-payable  postal  arti-  of  this  Act  and  to  the  payment  of  fees  at  such  rates  as 
cles. ,    .  may  be   fixed  by  the  notification,   a  sum  of  money 

specified  iu  writing  at  the  time  of  posting  by  the  sender  of  a  postal  article  shall 
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he  recoverable  on  the  delivery  thereof  from  the  addressee,  aud  that  the  sum,  so 
recovered,  shall  be  paid  to  the  sender : 

Provided  that  the  Secretary  of  State  for  India  in  Council  shall  not  incur 
any  liability  in  respect  of  the  sum  specified  for  recovery,  unless  and  until  that 
sum  has  been  received  from  the  addressee. 

Explanation. — Postal  articles  sent  in  accordance  with  the  provisions  of  this 
section  may  be  described  as  "  value-payable  *'  postal  ai-ticles. 

Power  to  make  roles  as  35.     (1)     The  Governor-General  in  Council  may 

to     value-payable     postnl     make  rules  as  to  the    transmission    by    post   of   value- 
articles,  payable  postal  articles. 

(2)  In  particular  and  without  prejudice  to  the  generality  of  the  forgoing 
power,  such  rules  may — 

(a)  declare  what  classes  of  postal  articles  may  be  scut  as  value-payablo 
postal  articles ; 

(6)  direct  that  no  postal  article  shall  be  so  sent  unless  the  sender 
declares  that  it  is  sent  in  execution  of  a  bond  fide  order  received 
by  him ; 

(c)  limit  the  value  to  be  recovered  on  the  delivery  of  any  value-payable 
postal  article ;  aud 

{d)  prescribe  the  form  of  declaration  to  be  made  by  the  senders  of  value- 
payable  postal  articles,  and  the  time  and  manner  of  the  payment 
of  fees. 

(3)  Postal  articles  shall  be  made  over  to  the  Post  OflSce  for  the  purpose  of 
being  sent  as  **  value  payable,"  and  shall  be  delivered,  when  so  sent,  at  such 
times  and  in  such  manner  as  the  Dii-ector  General  may  by  order  from  time  to  time 
appoint. 

.%.     (I)     Where  arranjjements  are  in  force  with  the  United   Kingdom,   or 
Power  to  give  effect  to     with  any  British  possession,   Native   State   or   foreign 
an-angements    with  other     country,  for  the   transmipsion   by   post   of  registered, 
countries.  insured  or  valae-payablo  postal  articles  between  British 

India  and  the  United  Kingdom  or  such   possession,  State   or  country,  the  Gov- 
ernor General  in  Council  may  make  rules  to  give  effect  to  such  arrangements. 

(2)  In  particular  and  without  prejudice  to  the  generality  of  the  foregoing 
power,  such  rules  may  prescribe — 

(a)  the  form  of  declaration  to  be  made  by   the  sendera  of   such  postal 

articles  as  aforesaid ;  and 
(6)  the  fees  to  be  charged  in  respect  thereof. 

CHAPTER  VII. 

Undelivisrbd  Postal  Abticles. 

.*]?.     (1)     The  Governor-General  in  Council  may  make  rules  as  to  the  dis- 

_         ^        ,        ,  posal  of  postal  articles  which  for  any  reason  cannot  be 

Powor  to  make  rules  as  ^  ,.  1    /i  ul  t        j    x  «       j  i-  j 

to  disposal  of  undelivered  delivered    (heromattor     refeiTed   to    as   "undelivered 

postal  articles.  postal  articles  "). 

(2)  In  particular  aud  without  prejudice  to  the  ge»erality  of  the  foregoing 
power,  such  rules  may — 

(o)  prescribe  the  period  during  which  undelivered  postal  articles  at  a 
Post  Office  shall  remain  in  that  office  ;  and 
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(b)  provide  for  the  poblication  of  lists  of  nudelivered  posfcal  articles,  or 
of  any  class  of  undelivered  postal  articles. 

(3)  Every  undelivered  postal  article,  after  being  detained  at  a  Post  Office 
for  the  period  prescribed  by  rule  under  the  foroj^oing  provisions  of  this  section, 
shall  be  either  forwnrded,  free  of  further  chaise,  to  the  Post  Office  at  which  it 
was  posted,  for  return  to  tho  sender,  or  sent  to  the  office  of  the  Post  Master 
General. 

Disposal  of  uudelivered  ,  J^'  (^)  Kvery  postal  article  received  at  the  office 
poatal  articlee  at  office  of  ^t  tho  Post  Master  General  under  sub-section  (.5)  of 
Post  Master  General.  Section  37  shall  be  dealt  with  as  follows  : — 

(a)  If  practicable,  it  shall  be  re-direct«d  and  forwarded  by  post  to  the 
addressee ;  or 

(d)  If  it  cannot  be  re-directed  and  forwarded  as  aforesaid,  it  shall  be 
opened  by  some  officer,  appointed  by  the  Post  Master  General  in 
this  behalf  and  bound  to  secrecy,  in  order  to  ascertain  the  name 
and  address  of  the  sender. 

(2)  If  the  name  and  address  of  the  sender  are  so  ascertained,  it  shall  bo 
i*etnrned  by  post  to  the  sender,  free  of  further  charge  or  subject  to  such  further 
charge  as  the  Govemor^General  in  Council  may,  by  rule,  direct. 

39.  Undelivered  postal  articles,    which  cannot   be   disposed  of  under   the 

foregoing  provisions,  shall  be  detained  in   the  office  of 
Final  disDoeal  of    uiide-     the  Post  Master  General   for    such    further  period    (if 
hTeredpo«tal  articles.  any;,  and  shall  be  dealt    with  in  such  manner,    as    the 

Governor  General  in  Council  may,  by  rule,  direct : 
Provided  that — 

(a)  letters  and  postcards  shall  be  destroyed  ; 

(6)  money  or  saleable  property,  not  being  of  a  perishable  nature,  found 
in  any  undelivered  postal  article,  shall  be  detuned  for  a  period 
of  one  year  in  the  office  of  the  Post  Master  General,  and,  if  on 
the  expiration  of  that  period  no  person  has  established  his  right 
thereto,  shall,  if  money,  be  ci*edited  to  the  Post  Office,  and,  if 
saleable  property,  be  sold,  the  sale  proceeds  being  credited  to  the 
Post  Office. 

CHAPTER  VIII. 
Ship  Letters. 

40.  The  master  of  a  ship,  not  being  a  mail  ship  about  to  depart  from  any 
Duty  of  master  of  ship,     Port  in  British  India  to  any  port   within,  or   any   port 

dep»rting  from  any  port  in  or  place  beyond,  British  India,  shall  receive  on  boaiti 
British  India  and  not  being  any  mail  bag  tendered  to  him  by  any  officer  of  the 
a  mail  ship,  to  convey  mail  post  Office  for  conveyance,  granting  a  receipt  therefor 
^^"K*'-  in  such  form  as  the  Governor  General  in  Council  may, 

by  rule,  prescribe,  and  shall,  without  delay,  deliver  the  same  at  the  port  or 
place  of  destination. 

41.  (1)     The  master  of  a  ship  arriving  at  any  port  in  British  India  shall, 
Duty  of  master  of  ship     without  delay,  cause  every  postal  article  or  mail  bag  on 

arriving  at  any  port  in  board,  which  is  directed  to  that  port  and  is  witiun  the 
British  India  in  respect  of  exclusive  privilege  conferred  on  the  Governor  General 
postal  articles  and  mail  in  Council  by  Section  4,  to  be  delivered  either  at  the 
bags  on  board.  p^^^.  Q^^.Q  at  that  port  or  to  some   officer  of  the    Post 

Office  authorised  in  this  behalf  by  the  Post  Master  General. 
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(2)  If  there  is  on  board  aoy  postal  article  or  mail  bag  which  is  directed  to 
any  other  place  within  British  India  and  is  within  the  exclusive  privilege 
aforesaid,  the  master  shall,  without  delay,  report  the  fact  to  the  oflBcer  in  charge 
of  the  Post  Office  at  the  port  of  arrival,  and  act  according  to  the  directions  he 
may  receive  from  such  officer,  and  the  receipt  of  such  officer  shall  discbarge 
him  from  all  farther  responsibility  in  respect  of  the  postal  article  or  mail 
bag. 

42.     The  Governor  General  in  Council  may,  by   noti6cation  in   the    Oazttte 
Allowance  of  ^ratuitiea     ^f  l^dia,  declare  what  gratuities   shall    be   allowed    to 
for   conveyance  of  postal     masters  of  ships,  not  being  mail    ships,   in    respect   of 
articleB  by  ships  other  than     postal  articles  received   by   them    for  conveyance   on 
mail  ships.  behalf  of  the  Post  Office  ;  and   the    master   of  a   ship, 

not  being  a  mail  ship,  about  to  leave  any  port  in  British  India  as  aforesaid, 
shall,  if  he  receives  on  board  a  mail  baj^  for  conveyance,  be  entitled  to  demand 
and  obtain  immediately  the  amount  of  the  gratuity  payable  under  this  section  in 
respect  of  the  mail  bag  and  its  contents. 


CHAPTER  IX. 

Monet  Orders. 

Power       to      maintain  ^'^'     i\)     The  Governor  General  in  Council  may 

money  order  system    and  provide  for   the   remitting   of   small    sums  of    money 

to  make  rules  as  to  remit-  through  the  Post  Office  by  means  of  money  orders,  and 

tances  thereby.  ^aay  make  roles  as  to  such  money  orders. 

(2)  In  particular  and  without  prejudice  to  the  generality  of  the  foregoing 
power,  such  rules  may  prescribe — 

(a)  the  limit  of  amount  for  which  money  orders  may  be  issued ; 

(6)  tbe  period  during  which  money  orders  shall  remain  current ;  and 

(c)  the  rates  of  commission  or  the  fees  to  be  charged   on  money  orders  or 
in  respect  thereof. 

44.  ( I )     Subject  to  such  conditions  as  the   Governor  General  in   Conocil 
Power   for  remitter    to     may,  by   rules  made  nnder   Section   43,  pi*escribe   in 

recall  money  order  or  alter  respect  of  the  levy  of  additional  rates  of  commission  or 
name  of  payee.  fees  or  any  other  matters,  a   person   remitting   money 

through  the  Post  Office  by  means  of  a  money  order  may  require  that  the  amonnt 
of  the  order,  if  not  paid  to  the  payee,  be  repaid  to  him,  or  be  paid  to  such  person 
other  than  the  original  payee  as  he  may  direct. 

(2)  If  neither  the  payee  nor  the  remitter  of  a  money  order  can  be  found* 
and  if  within  the  period  of  one  year  from  the  date  of  the  issue  of  the  order  no 
claim  is  made  by  such  payee  or  remitter,  the  amount  of  such  order  shall  not  be 
claimable  from  the  Government. 

45.  The  Governor  General  in  Council  may   authorise  the   issue,  in   such 
Power  to  provide  for  the    ^"''^  f «  ^^  ^  suitable,  of  money  orders,  to  be  called 

issne  of  postal  orders.  postal  orders  or  by  such  othor  designation  as  may    be 

deemed  appropriate,  for  certain  fixed  amonnts,  and 
may  make  rules  as  to  the  rates  of  commisHion  to  be  charged  thereon,  and  the 
manner  in  which,  and  conditions  subject  to  which,  they  may  be  issued,  paid  and 
cancelled  : 

Provided  that  no  such  order  shall  be  issued  for  an  amount  in  excess  of  ten 
rupees. 
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46.     (I)     Where  arrangements  are  in  force  with  the  United  Kingdom,  or 
Power  to  give  effect  to     with  any  British  possession,  Native  State,   or  foreign 
arrangements    with  other     country,  for  the  issue  and  payment  through   the   Post 
conDtries.  Office  of  money  orders  between  British  India  and  the 

United  Kingdom  or  such  possession,  State  or  country,  the  Governor  General  in 
Council  may  make  rules  to  give  effect  to  such  arrangements. 

(2)  In  particular  and  without  prejudice  to  the  generality  of  the  foregoing 
power,  such  rules  may  prescribe — 

(a)  the  manner  in  which,  and  the  conditions  subject  to  which,  such 
orders  may  be  issued  and  paid  in  British  India ;  and 

(5)  the  rates  of  commission  to  be  charged  thereon. 

47.  If  any  person,  without  reasonable  excuse,  the 
Becovery  of  money  order     burden  of  proving  which  shal!  lie  on  him,  neglects   or 

paid  to  the  wrong  person.       ^^^^^^^  ^^  Uf und- 

(a)  any  amount  paid  to  him  in  respect  of  a  money  order  by  an  officer  of 
the  Post  Office  in  excess  of  what  ought  to  have  been  paid  to  him 
in  respect  thereof,  or 

(6)  the  amount  of  a  money  order  paid  by  an  officer  of  the  Post  Office 

to  him  instead  of  to  some  other  person  to  whom  it  ought  to  have 
been  paid, 

such  amount  shall  be  recoverable  by  an  officer  of  the  Post  Office  authorised 
by  the  Post  Master  General  in  this  behalf  from  the  person  so  neglecting  or 
refusing  as  if  it  were  an  arrear  of  land-revenue  due  from  him. 

48.  No  suit  or  other  legal   proceeding  shall   be 
Exemption  from  liability     instituted  against  the  Secretary  of  State  for   India  in 

in  respect  of  money  orders.     Council  or  any  officer  of  the  Post  Office  in  respect  of- 

(a)  anything  done  under  any  rules   made  by  the  Governor  General  in 

Council  under  this  chapter ;  or 

(b)  the  wrong  payment  of  a  money  order  caused  by  incorrect  or  inoom* 

plete  information,  given  by  the  remitter  as  to  the  name  and  address 
of  the  payee,  provided  that,  as  regards  incomplete  information, 
there  was  reasonable  justification  for  accepting  the  information  as  a 
sufficient  description  for  the  purpose  of  identifying  the  payee ;  or 

(c)  the  payment  of  any  money  order  being  refased  or  delayed  by,  or  on 

account  of,  any  accidental  neglect,  omission  or  mistake,  l^,  or,  on 
the  part  of,  an  officer  of  the  Post  Office,  or  for  any  other  caase 
whatsoever,  other  than  the  fraud  or  wilful  act  or  default  of  such 
officer  ;  or 

((i)  any  wrong  payment  of  a  money  order  aft^r   the   expiration    of  one 
year  from  the  date  of  the  issue  of  the  order. 

CHAPTER  X. 

PENAf.TIES   AND    PrOCEDORE. 

Offencen  by  Officers  of  the  Poaf  Office, 

Penalty  for  misoonducb  ^^-.^  Whoever,  being  emplovcd  to  carry  or  d«Hver 

of    person    employed    to  any  mail  bag  or  any  postal  article  m  oouise  of  trans* 

carry  or  deliver  mail  bags  mission  by  post, — 
or  postal  article?. 


Digitized  by 


Google 


Mabch  1896.  ]  ACT  No.  VI  of  1898.  267 

(a)  is  in  a  sfcate  of  intoxicatioQ  while  so  employed,  or 

(6)  is  guiUy  of  carelessness  or  other  raiacondacfc,  whereby  the   safety  of 
'  any  sach  mail  bag  or  postal  article  as  aforesaid  is  endangered, 
or 

(c)  loiters  or  makes  delay  in  the  conveyance  or  delivery  of  any  snch  mail 

bag  or  postal  article  as  aforesaid,  or 

(d)  does  not  use  doe  care  and  diligence  safely  to  convey  or   deliver  any 

such  mail  bag  or  postal  article  as  aforesaid, 

shall  be  punishable  with  fine  which  may  extend  to  fifty  mpees. 

60.     Whoever,  being  employed  to  carry  or  deliver  any  mail  bag  or   any 

Penalty     for    Toluntary  Postal   article   in    conrse    of    transmission     by    post, 

withdrawal    from      duty,  voluntarily  withdraws    from   the   duties   of   his   office 

without      permiBsion     or  withont    permission     or    without    having   given   one 

notice,  of  persou  employed  month's  previous  notice  in  wriHng,  shall  be  punishable 

ba  "^o?^  Mtol  wtidM  ""^'^  ^^^^  imprisonment  which  may  extend  to  one  month,  or 

ags or  poM     ar  lo  es.  ^.^^^  g^^  which  may  extend  to  fifty  rupees,  or  with  both. 

51.     Whoever,  being  employed  to  carry  or  deliver  any   postal  article  in 
Penalty  for  making  falffft  '  coarse  of  transmission  by  post  and   required    while   so 
entry  in  register  kept  by     employed  to  ke#*p  any    register,    makes,   or  causes   or 
person  employed  to  carry  or     suffers  to  be  made,  any  false  entry  in  the  register  with 
deliver  postal  articloH.  intent  t.o  induce  the  belief  that  he  has   visited  a    place, 

or  delivered  a  postal  article,  which  he  has  not  visited  or  delivered,  shall  be 
punishable  with  imprisonment  for  a  term  which  may  extend  to  six  months,  or 
with  fine  which  may  extend  t.o  one  hundred  rupees,  or  with  both. 

62.  Whoever,  being  an  officer  of  the  Post  Office,  commits  theft  in  respect 
Penalty  for  theft,  dis-  ^^  ^^  dishonestly  misappropriates,  or,  for  any  purpose 
honest  misappropriation,  whatsoever,  secretes,  destroys  or  throws  away,  any 
secretion,  destruction,  postal  article  in  conrse  of  transmission  by  post  or  any- 
or  throwing  away,  of  postal  thing  contained  therein,  shall  be  punishable  with 
Hrtioies.  imprisonment  for  a  term   which  may   extend    to   seven 

years,  and  shall  al«o  be  punishable  with  fine. 

r>3.     Whoever,  being  an  officer  of  the   Post   Office,  contrary  to   his   duty, 
Penalty    for      opening,     opens,  or  causes  or   suffers   to    be   opened,   any    postal 
detaining      or      deliiying     article  in  conrse  of  transmission    by    post,   or   wilfully 
pfistal  articles.  detains  or  delays,  or  causes  or  suffers  to  be  detained  or 

delayed,  any  such  postal  article,  shall  be  punishable  with  imprisonment  for  a 
term  which  may  extend  to  two  years,  or  with  tine,  or  with  both  : 

Provided  that  nothing  in  this  section  shall  extend  to  the  opening,  detaining 
or  delaying  of  any  postal  article  under  the  authority  of  this  Act,  or  in  obedience 
to  the  order  in  writing  of  the  Governor  General  in  (/ouncil  or  the  direction  of  a 
competent  Court. 

Penalty  for  frand  in  con> 

::f  C^tipf  1?'  ""':  '-'*■     Whoerer,  beingan  officer  of  the  Po«t  Office.- 

postage. 

(a)  fraudulently  puts  any  wrong  official  mark  or  a  postal  article,  or 

(6)  fraudulently  altera,  removes  or  causes  to  disappear  any  official  mark 
which  is  on  a  postal  article,  or, 
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(c)  being  entrasted  with  the  delivery  of  any  poKtal  article,  knowingly 
demands  or  receives  any  sum  of  money  in  i-espect  of  the  postage 
thereof  which  is  not  chargeable  under  this  Act, 

shall  be  punishable  with  imprisonment  for  a  terra   which  may  extend   to 
two  years,  and  shall  also  be  punishable  with  fine. 

55.  "Whoever,  being  an  officer  of  the  Post  Office  entrusted   with  the   pre- 
Penalty  for  fraadalently     paring  or  keeping  of  any   document,  fraudulently    pre- 

prepariog,  altering,  iie-  pares  the  document  incorrectly,  or  alters  or  secretes  or 
creting  or  dostroying  Post  destroys  the  document,  shall  be  punishable  with  im- 
Offioe  documents.  prisonment  for  a  term  which  may  extend  to  two  years, 

and  shall  also  be  punishable  with  fine. 

56.  Whoever,  being  an  officer  of  the  Post  Office,  sends  by  post,  or  puts  into 
Penalty  for  fraudulently     any  mail  bag,  any    postal  article    upon  which    postage 

tending  unpaid  postal  arti-  has  not  been  paid  or  charged  in  the  manner  prescribed 
olei.  by  this  Act,  intending  thereby  to  defraud  the  Gk)vem- 

ment  of  the  postage  on  such  postal  article,  shall  be  punishable  with  imprison- 
ment for  a  term  which  may  extend  to  two  years,  and  shall  also  be  punishable 
with  fine. 

57.  (1)     Whoever*  being  an  officer  of  the  Post  Office  employed  in  any  place 
P    •  h     nt  of   offenoet     ^^  ^n^ia  beyond  the  limits   of  British    India  in   which 

comnSttod  in  India  outside  posts  are  established  by  the  Governor  General  in 
British  India.  Council,  or  beint?  appointed  to  sell   postage  stamps  in 

any  such  place,  commits  therein  an  offence  punishable  under  this  Act,  shall  be 
punishable  either  iu  the  place  where  the  offence  was  committed  by  any  Court  or 
officer  duly  empowered  by  the  Governor  General  in  Council  to  take  cognizance 
of  offences  committed  in  that  place,  or  in  any  part  of  British  India  by  any 
Court  of  competent  jurisdiction  as  if  the  offence  had  been  committed  lu  that 
part. 

(2)     The  provisions  of  Section  188  of  the  Code  of  Criminal  Procedure,  V  of 
1898,  shall  not  apply  to  any  offence  referred  to  in  this  section. 

Other  Offenct-s. 

Penalty    for   contraven-  ^^      Whoever — 

tion  of  Section  4 

(a)  conveys,  otherwise  than  by  post,  a  letter  within  the  exclusive  pri- 
vilege conferred  on  the  Governor  General  in  Council  by  Section 
4,  or 

(h)  performs  any  service  incidental  to  conveying,  otherwise  than  by  poj»t, 
any  letter  within  the  exclusive  privilege  aforesaid,  or 

(c)  sends,  or  tenders  or  delivers  in  order  to  be  sent,   otherwise  than   by 

post,  a  letter  within  the  exclusive  privilege  aforesaid,  or 

(d)  makes  a  collection  of  letters  excepted  from  the  exclusive   privilege 

aforesaid  for  the   purpose  of  sending  them    otherwise   than   by 
post, 
sball  be  punishable  with  fine  which   may  extend   to  fifty   rupees  for  every 
saeb  letter. 

(2)  Whoever,  having  already  been  convicted  of  an  offence  under  this  sec- 
tion is  again  convicted  thereunder,  shall,  on  every  such  subsequent  oonvictioD, 
be  panishable  with  fine  which  may  extend  to  ^ve  hundred  rupees. 
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59.     (1)     Whoever,  in  contravention  of  the  provisions  of  Section  5,  carries, 
,     ^  receives,  tenders  or  delivers   letters,  or  collects  letters, 

oTMnt^^^  «^^ll  ^e  punishable  with  fine  which  may  extend  to  fifty 

rupees  for  every  such  letter. 

(2)  Whoever,  havinj? already  been  convicted  of  an  offence  under  this  sec- 
tion, is  again  convicted  thereunder,  shall,  on  every  surh  subsequent  conviction, 
be  punishable  with  fine  which  may  extend  to  five  hundred  rupees. 

Penalty   for  breach   of            60.     Whoever,    being  appointed    to  sell  postage 
rules  ander  Seotion  1(5.  stamps 

(«)  takes  from  any  purchaser  for  any  pontajfe  stamp  or  quantity  of  post- 
age stamps  a  price  higher  than  that  fixed  by  any  rule  made  under 
Section  16,  sub-section  (3),  clause  (a),  shall  be  punishable  with 
imprisonment  for  a  term  which  may  extend  to  six  months,  or  with 
fine  which  may  extend  to  two  hundred  rupees,  or  with  both  ;  or 

(b)  commits  a  breach  of  any  nther  role  made  under  Section  16,  shall  be 
punishable  with  tine  which  may  extend  to  two  hundred  rupees. 

61.  (I)  Whoever,  in  contravention    of  the  provisions  of   Section  19  or  Sec- 
Pena»tyforcontrave,.tion     ^^^^  'f  ««°^«;  ^'^  lenders  or  makes  over    in  order   to  be 

of  Section  19  or  20.  sent,  by    post  any    postal  nrtiole  or  any thmg,  shall  be 

punishable  with  imprisonment  for  a  term  which  may 
extend  to  one  year,  or  with  fine,  or  with  both. 

(2)  The  detention  in  the  Post  Office  of  any  postal  article  on  the  ground  of 
its  haviuji:  been  sent  in  contravention  of  the  provisions  of  Section  19  or  Section 
2i>,  shall  not  exempt  the  sender  from  any  proceedings  which  might  have  been 
rakeu  if  the  postal  article  had  been  delivered  in  due  course  of  post. 

62.  Whoever  places  in  or  against  any  letter-box  provided  by  the  Post  Office 
I'enaltv  for   defiliuif  or     ^ov  the  reception   of  postal  articles  any  fire,   matoh  or 

injuring  Post  Office  lettei-  light,  any  explosive,  dangerous,  filthy,  noxious  or  dele- 
boxes,  terious  substance,  or  any  fluid,  or  commits  a  nuisance 
in  or  against  any  such  letter-box,  or  does  anything  likely  to  injure  any  such 
letter-box  or  its  appurtenances  or  contents,  shall  be  punishable  with  imprison- 
ment for  a  term  which  may  extend  to  one  year,  or  with  fine,  or  with  both. 

63.  Whoever,  w  ithout  due  authority,   affixes  any   placard,  advertisement. 
Penalty  for  affixing  with-     notice,  list,  document,  board  or  other  thing  in  or  on,  or 

out  authority  thing  to,  or  paints,  tars  or  in  any  way  disfigures  any  Post  Office  or 

painting,  tarring  or    dis-  any  letter-box  provided  by  the  Post   Office  for  the  re- 

iignrinjc,    Post    Office   or  ception  of  postal  articles,  shall  be  punishable  with  fine 

Post  office  letter-box.  ^y^^^^^  j^^y  extend  to  fifty  rupees. 

64.  Whoever,  being  required  by  this  Act  to  make  a  declaration  in  respect 
Penalty  for  making  false     "^  *^7  P^^^*^^  article  to  be  sent  by  post   or  the  contents 

declaration.  ^^  value  thereof,  makes  in  his  declaration  any  statement 

which  he  knows,  or  has  reason  to  believe,  to  be  false,  or 
does  not  believe  to  be  true,  shall  be  punishable  with  fine  which  may  extend  to 
two  hundred  rupees,  and,  if  the  false  declaration  is  made  for  the  purpose  of  de- 
frauding the  Government,  with  fine  which  may  extend  to  five  hundred  rupees. 

Penalty    for    master   of 
:he'';So::3tu«  65.    Whoever,  being  tl.c  master  of  a  «hip.- 

or  41. 

(a)  fails  to  comply  with  the  provisions  of  Section  40,  or, 
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(6)  withoat  reasonable  excase,  the  barden  of  proving  which  shall  lie  on 
him,  fails  to  deliver  anj^  postal  aHicle  or  mail  baj?  or  to  oomplj 
with  the  directions  of  the  officer  in  charge  of  the  Post  Office  at  a 
port  of  arrival,  as  required  by  Section  41, 

shall  be  pnnishable  with  fine  which  may  extend  to  one  thousand  rapees. 

66.  (1)     Whoever,  being  either  the  master  of  a  ship  arriving  at  any  port 
Penalty  for  detention  of     '"  British  India  or  any  one  on   board,    knowinjifly   has 

letrerfl  on  board  vessel  ar.  in  his  ba^rsrage  or  in  his  possession  or  custody,  after  the 
riving  in  port.  postal  articles  on  board  or  any  of  them  have  been  sent 

to  the  Post  Office  at  the  port  of  arrival,  any  postal  article  within  the  exclusive 
privile^  conferred  on  the  Governor  General  in  Council  by  Section  4,  shall  be 
pnnishable  with  fine  which  may  extend  to  fifty  rupees  for  every  such  postal 
article  as  aforesaid. 

(2)  Whoever,  being  such  master  or  other  person  as  aforesaid,  detains  any 
SDch  postal  article  as  aforesaid  aft.er  demand  made  for  it  by  an  officer  of  the 
Post  Office,  shall  be  punishable  with  fine  which  may  extend  to  one  hundred 
rupees  for  every  such  postal  article. 

67.  Whoever,  except  under  the  authority  of  this   Act,  or  in  obedience   to 
p      It      f       deta*ninff     *^®  order  in  writing  of  the  Governor  General   in  Conn- 

m«itaoropeni°i^nIilbag       cil,  or  the  direction  of  a  competent  Court,   detains   the 
mails  or  any  postal  article  in  course  of  transmission  by 
post,  or  on  any  pretence  opens   a  mail   bag  in  course  of   transmission  by   post, 
shall  be  punishable  with  fine  which  may  extend  to  two  hundred  rupees  : 

Provided  that  nothing  in  this  section  shall  prevent  the  detention  of  an  officer 
of  the  Post  Office  carrying  the  mails,  or  any  postal  article  in  course  of  transmis- 
sion by  post,  on  a  charge  of  having:  committed  an  ofEence  declared  to  be  cogniz- 
able by  the  Code  of  Criminal  Procedure,  V  of  1898,  or  any  other  law  for  the 
time  being  in  foi-ce. 

68.  Whoever  fi'audulently  retains,  or  wilfully   secretes   or  makes   away 
Penalty      for    retaininir     with,  or  keeps  or  detains,  or,  when  required  by  an  offi- 

postal  articles  wrongly  ^p,.  ^^f  the  Post  Office,  neglects  or  refuses  to  deliver  up, 
delivered  or  mail  baKs.  ^^^^  ^^^^^^   article  in  coui-se   of  transmission   by   post 

which  ought  tiO  have  been  delivered  to  any  other  person,  or  a  mail  bag  contain- 
ing a  postal  article,  shall  be  punishable  with  imprisonment  for  a  term  which 
may  extend  to  two  years,  and  shall  also  be  punishable  with  fine. 

69.  Whoever,  not  being  an  officer  of  the  Post  Office,   wilfully  and  malici- 
Penalty   for  unlawfully     ously,  with  intent  to  injure  any  person,  either  opens  or 

diverting  letters.  causes  to  be   opened  any   letter  which  ought  to   have 

been  delivered,  or  does  any  act  whereby  the  due  deli- 
very of  a  letter  to  any  person  is  prevented  or  impeded,  shall  be  punishable  with 
imprisonment  for  a  term  which  may  extend  to  six  months,  or  with  fine  which 
may  extend  to  five  hundred  rupees,  or  with  both  : 

Provided  that  nothing  in  this  section  shall  apply  to  a  person  who  docs  any 
act  to  which  the  section  applies,  if  he  is  a  parent,  or  in  tjie  position  of  a  parent 
or  guardian,  of  the  addressee,  and  the  addressee  is  a  minor  or  a  ward. 

Qeneral, 

70.  Whoever  abets  the  commission  of  any  offence  pnnishable  under  this 

,  ^.  Act,  or  attempts  to  commit  any  offence  so  punishable, 

J^AZ  cS' ot.  sba"  ^  pnmshable  with  the  punishment  provided  for 
fence,  under  Act.  that  offence. 
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71.  In  every  proseeiition  for  an  offence  in  respect  of  a  mail  bag  or  of  any 
Proneriv     m    cases  of    P^^**^  article  sent  by  post,  it  shall  be  sufficient,  for  the 

offencSto  be  laid  in  the  pnrpose  of  the  charge,  to  describe  the  mail  bag  or  postal 
Poet  Office.  article  as  being  the  property  of   the  Post  Office,  and 

it  shall  not  be  necessary  to  prove  that  the  mail  bag  or  postal  article  was  of  any 
valne. 

72.  No  Court  shall  take  cognizance  of  an  offence  pnniflhable  under  any  of 
x»iu^^4.^t^ wvo««..f:««     the  provisions  of  Sections  61,  58,54,  clauses  (a)   and 

«»de°r"'SS;S^rLTrs"f  (6).  55,  66,  68,  59,  61,64,  65,66  and  67  of  this'  Act, 
Act.  unless  upon  complaint  made  by  order  of,   or  under 

auth(»nty  from,  the  Director  General  or  a  Post  Master  General. 

CHAPTER  XI. 

Supplemental. 

Zamindariaod  other  die-  73.    (1)    The  Governor  General  in  Council  may 

fcfict  posts.  make  rules  for  the  management  of  any  zamindari  6r 

other  district  post. 

(2)  In  partionlar  and  without  prejudice  to  the  generality  of  the  foregoing 
power,  such  rules  may  declai^e  what  portious  of  this  Act  shall  be  applicable  to 
zamindari  and  other  district  posts,  and  to  the  persons  employed  in  eonnecti^ 
therewith. 

General  power  to  make  74.    (1)  In  addition  to  the  powers  hereinbefore  con- 

rales  and  provisions  as  to  f  erred,  the  Governor  General  in  Council  may  make  rules 
rules  under  Act.  to  carry  out  any  of  the  purposes  and  objects  of  this  Act. 

(2)  In  making  any  rule  under  this  Act,  the  Governor  General  in  Council 
may  direct  that  a  breach  of  it  shall  be  punishable  with  fine  which  may  extend 
to  fifty  rupees. 

(3)  All  rules  made  by  the  Governor  General  in  Council  under  this  Act 
shall  be  published  in  the  Gazette  of  India  and,  on  such  publication,  shall  have 
effect  as  if  enacted  by  this  Act. 

75.  The  Governor  General  in  Council  may,  by  notification  in  the  Qaiette 
IMegtttion    of    powers,     ^f  I^dia,  authorize  either    absolutely  or  subject   to 

other  than  rule-making  conditions,  the  Director  General  to  exercise  any  of 
powers,  to  Director  Gene-  the  powers  conferred  upon  the  Governor  General  in 
^-  Council  by  this  Act,  other  than  a  power  to  make  rules. 

76.  The  enactments  mentioned  in  the  ssocond  schedule  are  repealed  to 

the    extent    specified   in  the  fourth    column    there- 
Repeal.  ^,£ 

77.  Nothing  in  this  Act  shall  derogate  f roiu  or  affect  the  provisious  of 
.  the  Bast  India  Company  Act,  (21  Geo.  3,  c.  70)  1780, 

^^*^^'  or  any  enactment  amending  or  extending  the  same. 

THE  FIRST  SCHEDULE. 
Inland  Postage  Bates. 
i8e$  Seetion  7). 
Lbttebs. 

For  a  WBi^t  not  ezoeediug  half  a  tola       Half  an  anna. 

For  a  weight  not  exoeeding  one  tola  One  anna. 

For  every  tola  or  fraction  thereof  exceeding  one  tola      One  anna. 
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POSTCABDS. 

Single     

Beply      

Book,  Pattern  and  Sample  Packets. 

For  every  ten  tolas  or  fraction  thereof        

Newspapers. 

For  a  weight  not  exceeding  three  tolas        

Registered  Newspapers. 

For  a  weight  not  exceeding  twenty  tolas 

For  every  twenty  tolas  or  fraction  thereof  exceeding  twenty  tolas,    Half  an  anna. 

•  Parcels. 

For  a  weight  not  exceeding  twenty  tolas     Two  annas. 

For  a  weight  not  exceeding  forty  tolas        Four  annas. 

For  every  additional  forty  tolas  or  fraction  thereof  exceeding 

forty  tolas     Four  annas. 


Quarter  of  an  anna. 
Half  an  anna. 


Half  an  anna. 


Quarter  of  an  anna. 


Half  an  anna. 


THE  SECOND  SCHEDULE. 

Enactments  kepealgd. 
(See  Section  76.) 


Tear. 

No. 

Short  title. 

Extent  of  repeal. 

1866 

XIV 

The  Indian  Post  Office  Act,  1866 

The  whole. 

1882 

III 

The  Seditious  Pnblications  Act,  1882     ... 

So  much  as  is  nnre« 
pealed. 

1895 

III 

The  Indian    Criminal  Law  Amendment 
Act,  1805. 

Section  7. 

1896 

XVI 

The  Indian  Poet  Office  Act  (1866)  Amend- 
ment Act,  1896. 

The  whole. 

1897 

XIV 

The  Indian  Short  Titles  Act,  1897 

So  much  as  relateii 
to  Act  XVI  of  1896. 
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{Paued  on  ihe  28ih  March  1898). 

ACT  No.  VII  OP  1898. 
An  Act  to  further  amend  the  Petroleum  Act,  1886. 

Whbkbas  it  is  expedient  to  farther  amend  the  Petroleam  Act^  XII  of  1886 ; 
It  is  hereby  enacted  as  follows : — 

Short  title    ftod    com.  1.  (H  This  Act  may  be  called  the  Petroleam  Act» 

menoemeDt.  1898 ;  and 

(2)  It  shall  come  into  force  at  once. 

Substitution  of  new  de-  2.    In  Section  3  of  the  Petroleam  Act,  XII  of  1886, 

finition  of  *' petroleum "  in    for  claase   (1)   the    following    shall    be  sabstitated, 
Section  3,  Act  XII,  1886.        namely  :— 

*  (1)  "  petroleam  "  inclades  also — 

(a)  the  liqaids  commonly  known  by  the  names  of  rock  oil,  Rangoon  oil, 
Barma  oil,  kerosine,  paraffin  oil,  mineral  oil,  petroline,  gasoline, 
benzol,  beuKoline  and  benzine  ; 

(6)  any  inflammable  liqaid  which  is  made  from  petroleam,  coal,  schist, 
shale,  peat  or  any  other  bitaminoos  sabstance,  or  from  any  product 
of  petroleam ;  and 

(c)  any  liqaid  or  viscous  mixture  having  in  its  composition  any  of  the 
liquids  aforesaid : 
but  it  does  not  include  any  oil  ordinarily  used  for  lubricating  purposes 
and  having  its  flashing  point  at  or  above  two  hundred  degrees  of  Fahrenheit's 
thermometer.' 

Addition  of    new  tub*  3.    To  Section  4  of  the  said  Act  the  following 

seotiona  to  Seotion  4,  Aot    sub-sections  shall  be  added,  namely : — 
XU,  1886. 

"  (3)  The  Oovemor-General  in  Oouncil  may,  by  notification  in  the  official 
Gazette,  alter  or  add  to  the  schedule  to  this  Act  by  prescribing  new  or  varied 
tests,  and  directions  for  preparing  and  using  them ;  and  all  references  in  this 
Act  to  the  schedule,  when  altered  or  added  to,  shall  be  construed  as  referring  to 
the  schedule  as  so  altered  or  added  to  for  the  time  being. 

(4)  The  provisions  of  Section  23  of  the  General  Clauses  Aot,  X  of  1897, 
shall  apply  to  notifications  under  sub-section  (3)  as  if  they  were  rules  or  orders 
required  to  be  made  after  previous  publication.*' 

{Pa$»ed  on  the  ISth  July  1898). 

AOT  No.  VIII  OP  1898. 

An  Aet  to  amend  the  Indian  Paper  Currency  Act,  1898. 

Whbrbas  it  is  expedient  to  amend  the  Indian  Paper  Ourrency  Act,  II  of 
1898 ;  It  is  hereby  enacted  as  follows : — 

Short  title  and  oommenoe-  ^*     W  '^^^  ^^^  ™^7  ^^  called  the  Indian  Paper 

ment.  Currency  Act  Amendment  Act,  1898 ;  and 

(2)  It  shall  come  into  force  at  once. 

2.     Sab-section   (3)  of  section  1  of  the  Indian  Paper  Currency  Act,  II  of 
Amendment  of  section  1,     1^^,  is  hereby  repealed,  and  the  following  is  substi- 
Aot  II,  1898.  tuted  therefor,  namely  : — 

'*  (3)  It  shall  remain  in  force  for  two  yeara  and  aix  months  from  the 
commenoament  thereof^  * 
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ACT  No.  IX  OP  1898. 

An  Acl  to  make  better  provision  for  the  regulation  of  the  importa- 
tion of  live'Stock. 

Whebbas  it  is  expedient  to  make  better  provision  for  the  regulation  of 
the  importation  of  live-stock  which  is  liable  to  be  afEeoted  by  infections  or 
contagious  disorders  ;  It  is  hereby  enacted  as  follows  : — 

Short  title,  local  extent  1-     (1)   This  Act  may  be  called  the  Live-stock 

and  comijiencement.  Importation  Act,  1898. 

(2)  It  extends  to  the  whole  of  British  India ;  and 

(3)  It  shall  come  into  force  at  once. 

2.    In  this  Act,  unless  there   is  anything  repngnant 
Definitions.  ^^  ^^^  subject  or  context,— 

(o)  the  expression  "  infectious  or  contagious  disorders  "  includes  tick-pest, 
anthrax,  glanders,  farcy,  scabies  and  any  other  disease  or  disorder 
which  may  be  specified  by  the  Governor-General  in  Council  by 
notification  in  the  Gazette  of  India  ;  and 

(6)  "  live-stock  "  includes  horses,  kine,  camels,  sheep  and  any  other*animal 
which  may  be  specified  by  the  Governor-General  in  Council  by 
notification  in  the  Qasette  of  India. 

3.  (1)   The  Governor-General  in  Council  may,    by    notification   in   the 

Gazette  of  India,  regulate,  restrict  or  prohibit  in  Quch 
poSo^ll'^^f  •  r'"'«^  and  to  sach  extent  as  he  may  think  fit  the 
*^  bringing  or  taking,  by  sea  or  land,  into  British  India 

or  any  specified  place  therein,  of  any  live-stock  which  may  be  liable  to  be 
affected  by  infectious  or  contagious  disorders,  and  of  any  fodder,  dung,  stable- 
litter,  clothing,  harness  or  fittings  appertaining  to  live-stock  or  that  may 
have  been  incontact  therewith.' 

(2)  A  notification  under  sub-section  (1)  shall  operate  as  if  it  had  been 
issued  under  Section  19  of  the  Sea  Customs  Act,  VIII  of  1878,  and  the  officers  of 
customs  at  every  port  shall  have  the  same  powers  in  respect  of  any  live-stock 
or  thing,  with  regard  to  the  importation  of  which  such  a  notification  has  been 
issued,  and  the  vessel  containing  the  same,  as  they  have  for  the  time  being  in 
respect  of  any  article  the  importation  of  which  is  regulated,  restricted  or 
prohibited  by  the  law  relating  to  sea  customs  and  the  vessel  containing  the 
same ;  and  the  enactments  for  the  time  being  in  force  relating  to  sea  customs  or 
any  such  article  or  vessel  shall  apply  accordingly. 

4.  (1)  The  Local  Government  may,  subject  to  the  control  of  the  Governor- 
Power  for   Local   Gov-     <*®"®^1  ^^    Council,   make"  rules  for   the   detention, 

omment  to  make  rules.  inspection,  disinfection  or  destruction  of  imported  live- 

stock, and  of  fodder,  dung,  stable-Utter,  clothing, 
harness  or  fittings  appertaining  to  imported  live-stock  or  that  may  have  been 
in  contact  therewith,  and  for  regalating  the  powers  and  dnties  of  the  officers 
whom  it  may  appoint  in  this  behalf. 

(2)  In  making  any  rule  under  this  section,  the  Local  Government  may 
direct  that  a  breach  thereof  shall  be  punishable  with  fine  which  may  extend  to 
one  thousand  rupees. 

5.  No  suit,   prosecution  or  other  legal  proceeding  shall  lie  against  any 
ProtecUon    to    pereons    person  for  any  thing  in  good  faith  done,  or   intended  to 

•oting  under  Aot«  be  done,  under  this  Act. 
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LEGISLATIVE  DEPARTMENT 
(PUNJAB  GOVERNMENT). 

{Beeeived  the  assfnt  of  Eis  Honour  the  Li entenant- Governor  of  the  Punjab  on  the 
llih  May  1898,  and  that  of  His  Excellency  the  Viceroy  and  Qovemor-Qeneral 
on  the  Kith  July  1898). 

PUNJAB  ACT  No.  I  op  1898. 
THE  PUNJAB  GENERAL  CLAUSES  ACT.  1898. 
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Sections. 

22.    Continuation  of  orders,  etc.,  issned  nnder  enactments  repealed  and 
re-enaoted. 

MiSCBLLAKBOUK. 

23.  Recovery  of  fines* 

24.  Provision  as  to  offences  punishable  nnder  two  or  more  enactments. 

25.  Meaning  of  service  by  post. 

26.  Citation  of  enactments. 

An  Act  to  shorten  the  language  of  Ads  and  for  other  ^natten. 

Whbrbas  it  is  expedient  to  shorten  the  language  used  in  Acts  made  by  the 
Lieuteuant-Oovemor  of  the  Punjab  in  Council,  and  to  make  certain  provisions 
for  the  construction  of,  and  other  matters  relating  to,  such  Acts  : 

It  is  hereby  enacted  as  follows : — 

Preliminary, 

Short    title    and  com-  1.    (1)  This  Act  may  be  called  the  E^Dlniab  General 

mtnoement.  Clauses  Act,  1898 ;  and 

(2)  It  shall  come  into  force  at  once. 

General  Definitions, 

2.  In   this  Act,  and  in  all  Acts  of  the  Lieutenant-Governor  of  the  Punjab 
in  Council,  unless  there  is  anything  repugnant  in  the 
Definition.  subject  or  context,— 

(1)  "abet,"  with  its  grammatical  variations  and  cognate  expressions, 

shall  have  the    same  meaning  as  in  the 
XLV  of  ipeo.  "  Abet."  Indian  Penal  Code  : 

(2)  "  act,"  used  with  reference  to  an  offence  or  a  civil  wrong,  shall 

„  include  a  series  of  acts,   and   words  which 

refer  to  acts  done    extend  also  to  illegal 
omissions : 

(3)  '*  affidavit "  shall  include  affirmation  and  declaration  in  the  case  of 

persons  by  law  allow-ed  to  affirm  or  declare 
^^^^-  instead  of  swearing : 

(4)  "  barrister  "  shall  mean  a  barrister  of  England  or  Ireland,  or  a 

,,  „     .  ,     „  member  of  the  Faculty  of  Advocates  in 

"Bamater"  Scotland: 

(5)  "  British  India "  shall  mean  all  territories  and  places  within  Her 

Majesty's  dominions  which  are  for  the  time 
BritiBh  India.  |jgi„g  governed  by  Her  Majesty  through  the 

Governor-General  of  India  or  through  any  Governor  or  other  officer 
subordinate  to  the  Governor- General  of  India: 

(6)  "  British  possession  "  shall  mean  any  part  of  Her  Majesty's  domin- 

ions,   exclusive    of    the  United   Kingdom, 
"  British  pogseasion."  ^^^^   ^^^^^  p^^^  ^^  tj^^ae  dominions  are 

nnder  both  a  central  and  a  local  legislf^ture,  all  part«  under  the 
central  legislature  shall,  for  the  purposes  of  this  definition,  be  deemed 
to  be  one  British  possession : 
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(7)  "Chapter  "shall  mean  a  Chapter  of    the   Punjab    Act  in  which  the 

"  Chapter."  ^ord  occurs  : 

(8)  "  Chief  Court  "  shall,  for  the  purposes  of  all  Punjab  Acts  for  the  time 

bein^   in   force,    mean    the  Chief    Court  of 
"  Chief  Court."  ^\^q  Pan  jab  or  the  highest  Court  of  original, 

appellate  or  revisional  jurisdiction  in  the  Punjab  : 

(9)  "  Collector"  shall    mean  the    chief  oflScer  in  charge   of  the   revenue 

administration  of  a  district,  and  shall  include 
"  Collector."  j^  Deputy  Commissioner : 

(10)  "  Colony  "  shall  mean  any  part  of   Her  Majesty's  dominions,  exclu- 

sive of  the   British  Islands  and   of   British 

"  Colony."  India,   and,  where  parts  of  those  dominions 

are  under  both  a  central   and  a  local  legislature,  all    parts  under  the 

central  legi^latare  shall,  for  the  purposes  of  this  definition,  be  deemed 

to  be  one  colony  : 

(11)  "  commencement,"  used    with     reference   to   a    Punjab   Act,    shall 

mean  the  day  on  which  the  Act   comes  into 
"  Commencoraent."  force  : 

(12)  "Commissioner"    shall    mean    the   chief    officer   in   charge   of  the 

revenue    and   general,  administration   of   a 
"  CommisBioner."  division  : 

(13)  *'  consular   officer  "  ahall  include  consul-general,  consul,  vice-consul, 

consular  agent,   pro-consul,  and  any  person 
"  CoDBolar  officer."  f^j,  ^j^^   ^l^e   being  authorized  to  perform 

the  duties  of  consul-general,  consul,  vice-consul  or  consular  agent: 

(14)  "  Deputy  Commissioner"  shall  mean  the  chief  officer   in   charge  of 

"    Deputy      C  o  m  m  is-     ^^^  ^eneial  administration  of  a  district : 
sioner." 

(15)  "District   Judge"   shall  mean   the   Judge  of  a   District  Court  and 

shall    include    a   principal    Civil    Court  of 
"  District  Judge."  original  jurisdiction  in  a  district: 

(16)  "document"    shall   inclnde    any    matter     written,    expressed   or 

described  upon  any  substance  by  means   of 
"  Document."  letters,  figures  or  marics,  or  by  more  than 

•     one  of.those  means,  which  is  intended    to  be  used,  or  which  may  be 
used,  for  thejpnrpose  of  recording  that  matter: 

(17)  '*  enactment"  shall  include  any  provision    contained  in    any  Pnnjab 

*'  Enactment."  Act : 

(18)  "father,**   in    the  case    of  any  one   whose .  personal  law    permits 

adoption,      shall      include      an      adoptive 
"  Father."  f  j^ther  : 

(19)  **    Financial     Commissioner"    shall     mean      the     Financial    Com- 

"Finanrinl    c  o  m  m  i  s-     missioner    of   the     Pnnjab    for    the   time 
sioner."  being : 

(20)  "financialyenr"  shall  mean  the  year   commencing   on   the  first  day 

"  Financial  year."  of  April : 

(21)  "  Gazette  *' shall    mean  the    Punjab     Qazetie    published  under  the 

authority   of  the    Lieutenant- Governor  of 
"Gazette."  the  PoBJab : 
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(22)  a  thing  shall  be  deemed  to  be  done  in  "  good  faith  "  where  it  is  in 

fact  done    honestly,    whether  it    is    done 
'  Good  faith.-  negligently  or  not : 

(23)  "  Government  *'   or   "   the  Government "   shall  include   the  Local 

Government    as  well  as    the   Government 
Government.'  of  India : 

(24)  "  Government  of  India  "  shall  mean  the  Governor-General  in  Council, 

or,   during   the   absence  of  the    Governor- 
"  Government  of  India. '      General  from   his  Council,  the  President  in 
Council,  or  the  Governor-General  alone,  as  regards  the  powers  which 
may  be  lawfully  exercised  by  them  or  him  respectively  : 

..„,,.        „       ,    ,  (25)  "  Her  Maiesty "  or  "  the  Queen  " 

"  Her  Majesty  "  or  '•  the       u   n  •      i    j     n 
Qnoen       ^    ^  shall  include  Her  successors: 

(26)  "  immoveable  property  '*   shall  include  land,  benefits  to  arise  ont  of 

land,    and    things  attached   to  the  earth,  or 
« Immoveable  property."     permanently  fastened    to  anything  attached 
to  the  earth : 

(27)  "   imprisonment  "   shall    mean    imprisonment  of  either  description 
ZLVof  I860.  "  Impriflonment."  as  defined  in  the  Indian  Penal  Code  : 

(28)  "  India"  shall    mean  British   India,  together  with  any  territories  of 

„  any    Native    Prince    or    Chief    under  the 

^  suzerainty  of  Her  Majesty  exercised  through 

the   Governor- General   of  India   or  through   any  Governor   or  other 
officer  subordinate  to  the  Governor-General  of  India : 

(29)  "  India  Act  "  shall  mean  an  Act  made  by  the  Governor- General  of 

*'  India  Act."  India  in  Council : 

(30)  "  local  authority  "  shall  mean  a  municipal  committee,  district  board, 

body  of  port  commissioners  or  other  author- 
"  Local  authority.''  j^^  legally  entitled  to,  or   entrusted  by  the 

Government  with,  the  control  or  management  of  a  municipal  or  local 
fund  : 

(31)  *' Local  Government"  shall  mean  the  Lieutenant-Governor  of    the 

"  Local  Government.".         Punjab  : 

(32)  "  Magistrate "  shall  include   every  person    exercising   all  or  any  of 

the  powers  of  a  Magistrate  under  the  Code 
X  of  1882.  "  Magistrate."  of   Criminal   Pi-ocedure  for  the  time  being 

in  force : 

(33)  "  master,"  used  with   reference  to  a  ship,   shall    mean  any  person 

(except  a  pilot  or  harbour  master)  having  for 
"  Maater  '  (of  a  ship).        ^jjg  ^^j^^  being  control  or  charge  of  the  ship  : 

(34)  **  month  "  shall    mean  a  mouth   reckoned  according  to  the  British 

"  Month."  calendar : 

(35)  **  moveable   property"    shall   mean  property  of  every  description, 

'  Moveable  property."         except  immoveable  property  : 

(36)  "  notification  *' shall    mean   a  notification   published   under  proper 

**  Notification/'  '  authority  in  the  Gazette : 
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(37)  "  oath  "  shall  include  affirmation  and  declaration  in  the  case  of  per- 

sons by  law   allowed    to   affirm  or   declare 
^^"" '  instead  of  swearing  : 

(38)  ^'  offence  *'  shall    mean  any  act  or  omission  made  ponishable  by  any 

"  Ofifenoe."  law  for  the  tiine  being  in  force  : 

(39)  "  Part  "   shall  mean  a  Part   of   the   Pnnjab  Act  in  which  the  word 

"  Part."  occurs  : 

(40)  "  person  *'  shall  include   any  company   or   association  or   body  of 

**  Person."  individuals,  whether  incorporated  or  not : 

.,     ,   .       .        ,.  (41)  *' Political    Agent"    shall    in- 

« Political  Agoot."  ^i^^^J     ^  ^ 

(a)  the  principal  officer  I'epresenting  the  Government  in  any  territory 
or  place  beyond  the  limits  of  British  India,  and 

(h)  any  officer  of  the  Government  of  India  or  of  any  Local  Government 
appointed  by  the  Government  of  India  or  the  Local  Government 
to  exercise  all  or  any  of  the  powers  of  a  Political  Agent  for  any 
place  not  forming  part  of  British  India  under  the  law  for  the  time 
being  in  force  relating  to  foreign  jurisdiction  and  extradition : 

(42)  "  Prviy   Council "  shall  mean    the   Lords  and  others  for  the  time 

being  of  Her   Majesty's  Most   Honourable 
"  Privy  Council."  p^iyy  Council  : 

(43)  "  Province  "  shall  mean   the  territories   for  the  time  being  adminis- 

"  Province."  tered  by  any  Local  Government : 

(44)  ''  public  nuisance  *'  shall   mean   a  public   nuisance  as  defined  in  the 

"  Public  noisanoe."  Indian  Penal  Code :  XLVoflWO. 

(45)  "  Punjab  "   shall  mean   the  territories   for  the   time  being  adminis- 

tered by  the   Lieutenant-Governor  of  the 
Punjab."  Punjab: 

(46)  "  Punjab  Act "  shall  mean  an  Act  made  by  the  Lieutenant-Governor 

of  the    Punjab  in  Council  under  the  Indian 
«  Ponjab  Act."  Councils  Acts,  1861  and  1892  : 

(47)  "  registered,"  used  with   reference  to  a  document,  shall  mean  regis- 

tered in  British  India  under  the  law  for  the 
*•  Registered."  ^j^^g  being  in  force   for  the   registration  of 

documents : 

(48)  "  rule  "  shall  mean   a  rule  made  in  exercise   of  a   power  coiiferred 

^  ,,  by  any  enactment,  and  shall  include  a  regula- 

tion  made  as  a  rule  under  any  enactment : 

(49)  "  schedule  *'  shall  mean  a  schedule  to  the  Punjab  Act  in  which  the 

"  Schedule."  word  occurs  : 

(50)  "  Scheduled  District"  shall  mean  a  "  Scheduled  District "  as  defined 

"  Scheduled  District."        in  the  Scheduled  Districts  Act,  1874  :  xiV  of  1874, 

(51)  **  section  "  shall  mean  a  section  of  the  Punjab  Act  in  which  the  word 

"  Section."  OCCurs : 

(52)  **  ship  "  shall  include  every  description  of  vessel  used  in  navigation 

**  Ship."  not  exclusively  propelled  by  oars ;  • 
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(53)  "  sigfn,"  with  its  crramraatical  variations  and   cognate  expressions, 

shall,    with    reference  to    a  person    who    is 
^^^°"  unable  to  write  his  name,  include  **  mark ", 

with  its  ^i*ammatical  variations  and  cofc^ate  expressions  : 

(•H)  **  son/*  in  the  case  of  any  one  whose  personal  law  permits  adoption, 
"  Son."  shall  include  an  adopted  sou  : 

(55)  "  sub-section  "  shall  mean  a  sub-section  of  the  spction  in  which  the 

"  Sub-aectiou."  word  occurs  : 

(56)  "  swear,"  with  its   grammatical  variations  and  cognate  expressions, 

^^  ,^  shall  include  affirming  and  declaring  in  the 

^®*''*  *  case  of  persons  by  law  allowed  to  affirm  oi 

declare  instead  of  swearing : 

(57)  **  vessel  "  shall    include   any  ship  or  boat  or  any  other  description 

**  Vessel."  of  vessel  used  in  navigation : 

(58)  "  will  "  shall  include  a  codicil  and  every  writing  making  a  voluntary 

'*  will."  posthumous  disposition  of  property  : 

(59)  expressions   referring  to  **  writing  '*  shall  be  construed  as  inclading 

^        .  .     ^^  references   to  printing,   lithography,  photo- 

*  Writing."  graphy  and  other  modes  of  representing  or 

reproducing  words  iu  a  visible  form  :  and 

(60)  **yeai-"    shall     mean   ii  year   reckoned   according   to  the    British 
*'  Voar.'*  calendar. 

General  Rules  of  Conslruftion. 

3.  Where  any  Punjab  Act  is    not  expressed    to   come   into   operation    on 

a  particular  day,  then   it   shall    come  into   operation 
of^en'^tmcntT    ''^^'^^'''''     <>n    the    day   on    which    the  assent   of   the  Governor- 
enac  m  n    .  General  is  first  published  by   the  Lieutenant-Governor 

in  pursuance  of  Sections  40  and  48  of  the  Indian  Councils  Act,  1861,  and  iu 
every  such  Act  the  date  of  the  first  publication  thereof  shall  be  printed  either 
ahove  or  below  the  title  of  the  Act  and  shall  form  part  of  every  such  Act. 

4.  Where  this  Act  or  any  Punjab  Act  repeals  any  enactment,  then, 
„^  ^  -  ,  unless  a  different  intention  appears,  the  repeal 
Effect  of  repeal.                   shall  not- 

(a)  revive  anything  not  in  force  or  existing  at  the  time  at  which  the 
repeal  takes  effect ;  or 

'  (6)  affect  the  previous  operation   of   any  enactment  so  repealed  or  any- 
thing duly  done  or  suffered  thereunder ;  or 
(c)  affect  any  right,   privilege,  obligation  or  liability  acquired,  accraed 
or  incurred  under  any  enactment  so  repealed ;  or 

{d)  affect  any  penalty,  forfeiture  or  punishment  incurred  iu  respect  of 
any  offence  committed  against  any  enactment  so  repealed ;  or 

(•)  affect  auy  investigation,  legal  pi*oceediug  or  remedy  in  respect  of  any 
such  right,  privilege,  obligation,  liLbility,  penalty,  forfeiture  or 
punishment  as  aforesaid  ; 

and  any  such  investigation,  legal  proceeding  or  remedy  may  be  instituted,  con- 
tinaed  orjenforced,  and  any  such  penalty,  forfeiture  or  punishment  may  be 
imposed  as  if  the  repealing  Act  had  not  been  passed. 
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r,.     In  any   Punjab  Act,  it'  shall  be  necessary,  for  the  purpose  of   reviving, 
Revival     of  ^    repealed     ^'^^^^'^    wholly    or  partially,    any  enactment  wholly    or 
euactmonte.  partially  repealed,  expressly  to  state  that  purpoHo. 

(5.     Where  this  Act,  or  any  other  Punjab  Act,   repeals   and   re-enacts,  with 
Construction    of    refer-     o^*  without  modiBcation,  any  provision  of  a  former    cii- 
©iices    to    repealed  enact-     actment,  then  references  in  any  other  enactment  or  in 
monte.  any   instrument   to  the   provision   so  repealed   shall, 

unless  a  different  intention  appears,  be  construed  as   references  to  the  provision 
8o  re-enacted. 

7.  In  any  Punjab  Act,  it  shall  be   sufficient,  for  the  purpose  of  excluding 

the  first  in  a  series  of  days  or  any  other  period  of  time, 
Commencement  and  ter-     ^    ^g^    the    worcj    "from,"    and,    for    the    purjiose  of 
miuatiou  of  time.  including  the  last  in   a   series   of   days   or  any   other 

period  of  time,  to  use  the  word  "  to.*' 

8.  Where,  by  any  Punjab  Act,  any  act  or  proceedinjjj  is  directed  or  allowed 

to  be  done  or  taken  in  any  Court  or  office  on  a  certain 

Compntation  of  time.  ^^y  ^j.  within  a  prescribed    period,    then,  if  the  Court 

or  office  is  closed  on  that  day   or  the  last   day  of  the  prescribed  period,  the  act 

or  proceeding  shall  be  considered  as  done   or  taken  in   due  time   if  it  is  done  or 

taken  on  the  next  day  afterwards  on  which  the  Court  or  office  is  open  : 

Provided  that  nothing   in  this  section  shall  apply  to  any  act  or  proceeding 
to  which  the  Indian  Limitation  Act,  1877,  applies.  xv  of  1877. 

9.  In  the   measurement  of  any  distance,  for  the   purposes  of  any  Punjab 

Act,  that   distance  shall,    unless  a  different   intention 
Moaauromcut     of     dis-     appears,  be  measured  in  a  straight  line  on  a  horizontal 
^*^°^«-  plane. 

10.  Where,  by  any  enactment  now  in  force  or  hereafter  to  be  in  force,   any 

duty  of  customs  or  excise,  or  in  the   nature  thereof,    is 
Duty  to  be  taken  pro      leviable  on  any  given  quantity,  by  weight,    measure   or 
ra^ainenactmeuts.  ^^j^^   ^^  ^^^   goods  or   merchandize,  then  a  like  duty 

is  leviable  according  to  the  same  rate  on  any  greater  or  less  quantity. 

11.  In  all  Punjab  Acts,  unless  there  is  anything  repugnant  in  the  subject 
Gender  and  number.  or  context, — 

(1)  words   importing   the  masculine   gender  shall    be  taken  to   include 

females  ;  and 

(2)  words  in  the  singular  shall  include  the  plural,  and  vice  versa. 

Powers  and  Functionaries. 

12.     Where,  by  any  Punjab  Act,   any  power  is 
Powera conferred  on  the     conferred  on  the  Local  Government,  then    that  power 
Government  to  be  exercise-  ,  •     j      x  x-  x     i*  • 

able  from  time  to  time.  maybe     exercised     from    time    to  time     as   occasion 

requires. 

13.  Whore,  by  any  Punjab  Act,  a  power  to    appoint   any   person    to   611 

any  office  or  execute  any  function  is  conferred,    then, 
Power  to  appoint  to  in-     ^mjess    it    is   otherwise  expi*08sly  provided,   any  such 
el-Scio?'^*'''    ^   '^^^'"'''^     appointment  may  be  made  cither  by  name  or  by  virtue 
of  office. 

14.  Where,  by  any  Punjab  Act,  a  power  to  make  any  appointment  is  con- 

ferred, then,  unless  a  different   intention  appears,    the 
Power  to  appoint  to  in-     authority  having  power  to  make  the  appointment  shall 
die^iST'^^'' ^  Buspendor     ^j^^  ^^^^   ^^^^^  ^  suspend  or  dismiss  any  person 
appointed  by  it  in  exercise  of  that  power. 
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15.  In  any  Panjab  Act,  ifc  shall  be  suflScient,  for  the  pui'pose   of  indicating 

the  application  of  a  law  to  every  person  or  number  of 
^jib8iitation  of  function-     persons  for  the  time  being  executing  the   functions   of 

an  office,  to  mention  the  official  title  of  the  officer  at 
present  executing  the  functions,  or  that  of  the  officer  by  whom  the  functions 
are  commonly  executed. 

16.  In  any  Punjab  Act,  it  shall  be  sufficient,  for  the  purpose  of  indicating 

the  relation  of  a  law  to  the  successors  of  any  function- 
Sooceesors.  aries  or  of  corporations   having  perpetual  succession, 

to  express  its  relation  to  the  functionaries  or  corporations. 

17.  In  any  Punjab  Act,  it  shall  be  sufficient,  for  the  purpose  of  expressing 

that  a   law  relative  to   the  chief  or  superior  of  an  office 
Official  chiefs  aod  sab-     gjiall    apply  to   the  deputies   or  subordinates   lawfully 
ordmatos.  performing  the  duties  of  that  office  in  the  place  of  their 

superior,  to  prescribe  the  duty  of  the  superior. 

Provisions  as  to  Orders,  BuleSy  etc^  made  under  Enactments. 

18.  Where,  by  a  my  Punjab  Act,  a  power  to  issue  any  order,  scheme,  rule. 
Construction    of  orders      form  or  bye-law  is  conferred,  then  expressions  URed  in 

etc.,  issued  under  enact  the  order,  scheme,  rule,  form  or  bye-law  shall,  unless 
""0^*8.  there  is  anything  repngnant  in  the  subject  or  context, 

have  the   same  respective  meanings  as  in  the  Act  conferring  the  power. 

19.  Where,  by  any  Punjab  Act,  a  power  to  make  prders,  rales  or  bye-laws 
Power  to  make  to  include     ^^  conferred,  then  that  power  includes  a  power  exercise- 
power  to  add  to,  amend,     able,  in  the  like  manner  and  subject  to  the  like  sanction 
vary  or  rescind  orders,  rules     and  conditions  (if    any),    to   add  to,    amend,  vary  or 
or  bye-laws.  rescind  any  orders,  rules  or  bye-laws  bo  made. 

20.  Where,  by  any  Punjab  Act  which  is  not  to  come  into  force  immediately 
Making  of  rules  or  bye-     ^^  ^^®   passing   thereof,  a  power   is  conferred  to  make 

aws  and  iasuing  of  orders  rules  or  bye-la ws,  or  to  issue  orders  with  respect  to  the 
between  passing  and  com-  application  of  the  Act,  or  with  respect  to  the  establish- 
menoeraent  of  enactment.  n^ent  of  any  Court  or  office  or  the  appointment  of  any 
Judge  or  officer  thereunder,  or  with  respect  to  the  person  by  whom,  or  the  time 
when,  or  the  place  where,  or  the  manner  in  which,  or  the  fees  for  which,  any- 
thing is  to  be  done  nnder  the  Act,  then  that  power  may  be  exercised  at  any 
time  after  the  passing  of  the  Act ;  but  rules,  bye-laws  or  orders  so  made  or 
issued  shall  not  take  effect  till  the  commencement  of  the  Act. 

21.  Where,   by   any  Punjab   Act,  a  power  to  make  rules  or  bye-laws  is 

expressed  to  be  given  subject  to  the  condition  of  the 
Provisions  applicable  to     ^^i^g  qj.  bye-la wa  being  made  after  previous  publication, 
S?^;'re^o:iL7;bKor     ^^^^'.  n^less  s«ch  Act  otherwise  provides,  the  following 
provisions  shall  apply,  namely  : —  ^ 

(1)  the  authority  having  power   to   make   the   rules   or  bye  -laws  shall, 

before  making  them,  publish  a  draft  of  the  proposed  rules  or  bye- 
laws  for  the  information  of  persons  likely  to  be  affected  thereby ; 

(2)  the  publication  shall  be  made  in  such  manner  as  that  authority  deems 

to  be  sufficient,  or,  if  the  condition  with  respect  to  previous  publi- 
cation 80  requires,  in  such  manner  as  the  Local  Government 
prescribes ; 
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(3)  there  shall  be  published  with  the  draft  a  notice  specifying  a  date  on 

or  after  which  the  draft  will  be  taken  into  consideration  ; 

(4)  the  authority  having  power  to  make  the  rules  or  bye-laws,  and,  where 

the  rules  or  bye-laws  are  to  be  made  with  the  sanction,  approval 
or  concurrence  of  another  authority,  that  authority  also,  shall  con- 
sider any  objection  or  suggestion  which  may  be  received  by  the 
authority  having  power  to  make  the  rules  or  bye-laws  from  any 
person  with  respect  to  the  draft  before  the  date  so  specified  ; 

(5)  the  publication  in  the  Gazette  of  a  rule  or  bye-law  purporting  to  have 

been  made  in  exercise  of  a  power  to  make  rules  or  bye-laws  after 
previous  publication  shall  be  conclusive  proof  that  the  rule  or 
bye-law  has  been  duly  made. 

22      Where  any  Punjab  Act  is  repealed  and  re-enacted  with  or  without 
Continnation  of  orders,     modification,   then,   unless   it  is   otherwise  expressly 
etc.,   iBsaed  under   enact-     provided,   any  order,   scheme,   rule,   form  or  bye-law, 
mentB    repealed   and    re-     issued  under  the  repealed  Act,  shall,  so  far  as  it  is  not 
enacted.  inconsistent   with  the  provisions  re-enacted,   continue 

in  force,  and  be  deemed  to  have  been  issued  under  the  provisions  so  re-enacted, 
unless  and  until  it  is  superseded  by  any  order,  scheme,  rule,  form  or  bye-law 
issued  under  the  provisions  so  re-enacted. 

Miscellaneotis. 

28.     Sections  63  to  70  of  the  Indian  Penal  Code  and   the   provisions  of    ^^  <>*  ^^' 

the  Code  of  Criminal  Procedure  for  the   time   being 

Baoeyery  of  finee.  -^^  force   in  relation  to  the   issue  and   the   execution 

of  warrants  for  the  levy  of  fines  shall  apply  to  all   fines  imposed    under   any 

Act,  rule  or  bye-law,  unless  the   Act,   rule  or  bye-law   contains   an    express 

provision  to  the  contrary. 

24.  Where  an  act  or  omission  constitutes  an  ofPence  under  two  or   more 

enactments,  then  the  offender  shall  be   liable  to  be 
Provision  as  to  offences     prosecuted  and  punished  under  either  or  any  of  those 
punishable  nnder   two  or     enactments,  but  shall  not  be  liable  to  be  punished  twice 
«or*  enactments.  ^^^  ^^^  ^^^^  ^^^^^^^ 

25.  Where  any  Punjab  Act  authorizes  or  requires  any   document  to   be 

served  by  post,  whether  the  expression   *'  serve "  or 
Meaning   of  service  by     either  of  the  expressions  "  give  "  or  "  send  "  or  any  other 
post.  expression  is  used,   then,   unless   a  different  intention 

appears,  the  service  shall  be  deemed  to  be  effected  by  properly  addressing, 
pre-paying  and  posting  by  registered  post,  a  letter  containing  the  document,  and, 
unless  the  contrary  is  proved,  to  have  been  effected  at  the  time  at  which  the 
letter  would  be  delivered  in  the  ordinary  course  of  post. 

26.  (1)  In  any  Punjab  Act  and  in  any  mle,  bye-law,  instrument  or  docu- 

ment, made  under,  or  with  reference  to,  any  such  Act, 

Citation  of  enactments.      ^^^  enactment  may  be  cited  by  reference  to  the  title 

or  short  title  (if  any)  conferred  thereon  or  by  reference  to  the  number  and  year 

thereof,  and  any  provision  in  an  enactment  may  be  cited  by  reference   to  the 

section  or  sub-section  of  the  enactment  in  which  the  provision  is  contained. 

(2)  In  any  Punjab  Act  a  description  or  citation  of  a  portion  of  another 
enactment  shall,  unless  a  different  intention  appears,  be  construed  as  including 
the  word,  section  or  other  part  mentioned  or  referred  to  as  forming  the  begin- 
ning and  as  forming  the  end  of  the  portion  comprised  in  the  description  or 
citation. 
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